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Act No 112, 2004

An Act to provide for the regulation of legal practice in New South Wales and to
facilitate the regulation of legal practice on a national basis, to repeal the Legal
Profession Act 1987; and for other purposes. [Assented to 21 December 2004]




Section 1 Legal Profession Act 2004 No 112

Chapter 1 Introduction
Part 1.1 Preliminary

The Legislature of New South Wales enacts:

Chapter 1 Introduction

Part 1.1 Preliminary

1 Name of Act
This Act isthe Legal Profession Act 2004.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Purposes
The purposes of this Act are as follows:

(@  toprovidefortheregulation of legal practicein thisjurisdiction
in the interests of the administration of justice and for the
protection of clients of law practices and the public generally,

(b) tofacilitate the regulation of legal practice on a national basis
across State and Territory borders.

Part 1.2 Interpretation

4 Definitions
(1) InthisAct:

accountant means an accountant who is aregistered company auditor
within the meaning of the Corporations Act 2001 of the
Commonweal th.

ADI meansan authorised deposit-taking i nstitution within themeaning
of the Banking Act 1959 of the Commonwealth.

Admission Board means the Legal Profession Admission Board
constituted under Part 7.1.
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admission rules meansrulesrelating to theadmisson of local lawyers
and associated matters made under Part 2.3 (Admission of local
lawyers).

admission to the legal profession means admisson by the Supreme
Court under this Act as a lawyer or by a Supreme Court under a
corresponding law as:

(@ alawyer, or

(b) alegal practitioner, or

(c) abarister, or

(d) asdlicitor, or

(e)  abarrister and solicitor, or
()] asolicitor and barrister,

but does not include the grant or issue of a practising certificate under
this Act or a corresponding law; and admitted to the legal profession
has a corresponding meaning.

Advisory Council means the Legal Profession Advisory Council
constituted under this Act.

affairs of alaw practice includes the following:

(@  dl accounts and records required under this Act or the
regulations to be maintained by the practice or an associate or
former associate of the practice,

(b)  other recordsof the practice or an associate or former associate
of the practice,

(c) anytransaction:
() to which the practice or an associate or former associate
of the practice was or is a party, or
(i) in which the practice or an associate or former associate
of the practice has acted for a party.

amend includes;

@ in relation to a practising certificate:
(1) impose a condition on the certificate, and
(i)  amend or revoke a condition already imposed on the
certificate, and

(b)  inrelation to registration as aforeign lawyer:
) amend the lawyer’ s registration certificate, and
(i) impose a condition on the registration, and
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Interpretation

(iii)  amend or revoke a condition already imposed on the
registration.

appropriate Council means:

(@ inrelation to matters relating to barristers or former barristers
(incdluding an application for a practising certificate to practise
as a barrister}—the Bar Council, or

(b)  inrelation to matters relating to solicitors or former solicitors
(induding an application for a practisng certificate to practise
as a solicitor)—the Law Society Council.

approved form—see section 734 (Approved forms).

associate—see section 7 (Terms relating to associates and principals
of law practices).

Australian lawyer—see section 5 (Terms relating to lawyers).

Australian legal practitioner—see section 6 (Terms relating to legal
practitioners).

Australian practising certificate meansalocal practisng certificate or
an interstate practising certificate.

Australian-registered foreign lawyer means a locally registered
foreign lawyer or an interstate-registered foreign lawyer.

Australian roll meanstheloca roll or an interstate roll.

Australian trust account means a local trust account or an interstate
trust account.

Bar Association means the New South Wales Bar Association.
Bar Council meansthe Council of the Bar Association.
barrister means:

(@ alocal legal practitioner who holds a current local practising
certificate to practise as a barrister, or

(b)  an interstate legal practitioner who holds a current interstate
practising certificate that entitles the practitioner to engage in
legal practice only as or in the manner of a barrister.

barristers rules means.
(@  thelegal profession rules made by the Bar Council, and
(b) thejoint rules so far as they apply to barristers.
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client means a person to or for whom legal services are provided, and
includes a person who is legdly liable to pay for the services even if
the services are not provided to or for that person.

Commissioner means the Legal Services Commissioner appointed
under Part 7.3.

community legal centre—see definition of complying community
legal centre.

compliance certificate—see section 36 (Compliance certificates).

complying community legal centre—see section 240 (Community
legal centres).

conditions means conditions, limitations or restrictions.

contravene includes fail to comply with.

conviction—see section 11 (References to convictions for offences).
corresponding authority means

(@ a person or body having powers or functions under a
corresponding law, or

(b)  when used in the context of a person or body having powers or

functions under this Act (the local authority):

(i) a person or body having corresponding powers or
functions under a corresponding law, and

(i)  without limiting subparagraph (i), if the powers or
functions of the local authority relateto local lawyersor
local legal practitioners generally or are limited to any
particular class of local lawyers or local legal
practitioners—a person or body having corresponding
powers or functions under a corresponding law
regardlessof whether they relate to interstate lawyers or
interstate legal practitioners generally or are limited to
any particular class of interstate lawyers or interstate
legal practitioners.

corresponding disciplinary body means.

(@ a court or tribunal having powers or functions under a
corresponding law that correspond to any of the powers and
functions of the Tribunal, or

(b)  the Supreme Court of another jurisdiction exercising:
0] its inherent jurisdiction or powers in relation to the
control and discipline of any Australian lawyers, or
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(i) its jurigdiction or powers to make orders under a
corresponding law of the other jurisdictionin relation to
any Australian lawyers.

corresponding foreign law meansthe following:

(@

(b)

a law of a foreign country that corresponds to the relevant
provisionsof thisAct or, if aregulation is made declaring alaw
of the foreign country to be alaw that correspondsto this Act,
the law declared under that regulation for the foreign country,

if theterm is used in relation to a matter that happened before
the commencement of the law of aforeign country that, under
paragraph (a), isthe corresponding law for the foreign country,
apreviouslaw applyingto legal practicein theforeign country.

corresponding law means the following:

(@

(b)

alaw of another jurisdiction that corresponds to the relevant
provisionsof thisAct or, if aregulationis made declaring alaw
of the other jurisdiction to be alaw that correspondsto this Act,
thelaw declared under that regulation for the other jurisdiction,

if theterm is used in relation to a matter that happened before
the commencement of the law of another jurisdiction that,
under paragraph (@), is the corresponding law for the other
jurisdiction, a previous law applying to legal practice in the
other jurisdiction.

costs—see definition of legal costs.
Council means the Bar Council or the Law Society Council.

Director-General means the Director-General of the Attorney
Genera’s Department.

disqualified person means any of the following persons whether the
thing that has happened to the person happened before or after the
commencement of this definition:

(@

(b)

a person whose name has (whether or not at his or her own
request) been removed from an Australian roll and who has not
subsequently been admitted or re-admitted to the legal
profession under this Act or a corresponding law,

a person whose Australian practisng certificate has been
suspended or cancelled under this Act or a corresponding law
and who, because of the cancdlaion, is not an Australian legal
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practitioner or in relation to whom that suspenson has not
finished, or

(c) a person who has been refused a renewal of an Australian
practisng certificate under this Act or acorresponding law, and
to whom an Australian practising certificate has not been
granted at a later time,

(d) aperson who is the subject of an order under this Act or a
corresponding law prohibiting a law practice from employing
or paying the person in connection with therelevant practice, or

(e) aperson who is the subject of an order under this Act or a
corresponding law prohibiting an Australian legal practitioner
from being a partner of the person in a business that includes
the practitioner’ s practice, or

) a person who is the subject of an order under section 154
(Disgualification from managingincorporated legal practice) or
section 179 (Prohibition on partnerships with certain partners
who are not Australian legal practitioners) or under provisions
of a corresponding law that correspond to section 154 or 179.

document means any record of information, and includes:
(@  anything on which there iswriting, and

(b)  anything on which there are marks, figures, symbols or
perforations havingameaning for persons qualified to interpret
them, and

(c) anything from which sounds, images or writings can be
reproduced with or without the aid of anything else, and

(d) amap, plan, drawing or photograph,

and a reference in this Act to a document (as so defined) includes a
reference to:

(e)  any part of the document, and

® any copy, reproduction or duplicate of the document or of any
part of the document, and

(9  any part of such acopy, reproduction or duplicate.
engage in legal practice includes practise law.

exercise oOf a function includes, where the function is a duty, the
performance of the duty.
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fee, gain or reward includes any form of, and any expectation of, a
fee, gain or reward.

Fidelity Fund means the fund established under Part 3.4 (Fidelity
cover).

financial year means a year ending on 30 June.

foreign country means:

(&  acountry other than Australia, or

(b)  astate, province or other part of a country other than Australia.

foreign lawyer—see definition of Australian-registered foreign
lawyer.

foreign roll means an official roll of lawyers (whether admitted,
practising or otherwise) kept in aforeign country, but does not include
aprescribed roll or a prescribed kind of roll.

Sfunction includes a power, authority or duty.
home jurisdiction—see section 8 (Home jurisdiction).

incorporated legal practice has the same meaning as in Part 2.6
(Incorporated legal practices and multi-disciplinary partnerships).

Indemnity Fund has the same meaning as in Part 3.3 (Professional
Indemnity Insurance).

information notice—see section 10 (Information notices).
insolvent under administration means.

(@  aperson who is an undischarged bankrupt within the meaning
of the Bankruptcy Act 1966 of the Commonwealth (or the
corresponding provisions of the law of a foreign country or
external territory), or

(b)  aperson who has executed adeed of arrangement under Part X
of the Bankruptcy Act 1966 of the Commonwealth (or the
corresponding provisions of the law of a foreign country or
external territory) if the terms of the deed have not been fully
complied with, or

(c) aperson whose creditors have accepted a composition under
Part X of the Bankruptcy Act 1966 of the Commonwealth (or
the corresponding provisions of the law of aforeign country or
external territory) if afinal payment has not been made under
that composition, or
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(d)  aperson for whom adebt agreement has been made under Part
IX of the Bankruptcy Act 1966 of the Commonwealth (or the
corresponding provisions of the law of a foreign country or
external territory) if the debt agreement has not ended or has
not been terminated, or

(e)  aperson who has executed a personal insolvency agreement
under Part X of the Bankruptcy Act 1966 of the
Commonwealth (or the corresponding provisions of the law of
aforeign country or externa territory) but not if the agreement
has been set aside or terminated or al of the obligationsthat the
agreement created have been discharged.

interstate lawyer—see section 5 (Termsrelating to lawyers).

interstate legal practitioner—see section 6 (Terms relating to legal
practitioners).

interstate practising certificate means a practising certificate granted
under a corresponding law.

interstate-registered foreign lawyer means a person who isregistered
as aforeign lawyer under a corresponding law.

interstate roll means a roll of lawyers maintained under a
corresponding law.

interstate trust account means a trust account maintained under a
corresponding law.

investigator—see section 658 (Definitions).

Jjoint rules means the legal profession rules made jointly by the Bar
Association and the Law Society Council.

Jjurisdiction means a State or Territory of the Commonwealth.
law firm means a partnership consisting only of:
(@  Austraian legal practitioners, or

(b)  one or more Australian legal practitioners and one or more
Australian-registered foreign lawyers.

law practice means:

(@  anAustralian legal practitioner who is a sole practitioner, or
(b) alaw firm, or

(c0  amulti-disciplinary partnership, or

(d)  anincorporated legal practice, or
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(e)  acomplying community legal centre.
Law Society meansthe Law Society of New South Wales.
Law Society Council means the Council of the Law Society.

lay associate—see section 7 (Terms relating to associates and
principals of law practices).

lay person means a person who is not an Australian lawyer.

legal costs means amounts that a person has been or may be charged

by, or is or may become liable to pay, alaw practice for the provision
of legal services including disbursements but not including interest.

legal practitioner associate—see section 7 (Terms relating to
associates and principals of law practices).

legal practitioner director, inrelation to anincorporated legal practice,
has the meaning given in Part 2.6 (Incorporated legal practices and
multi-disciplinary partnerships).

legal practitioner partner, in relation to a multi-disciplinary
partnership, has the meaning given in Part 2.6 (Incorporated legal
practices and multi-disciplinary partnerships).

legal profession rules means rules made under Part 7.5 (Legal
profession rules).

legal services meanswork done, or business transacted, in the ordinary
course of legal practice.

Legal Services Division of the Tribunal means the Legal Services
Dividon of the Tribunal established by the Administrative Decisions
Tribunal Act 1997.

local lawyer—see section 5 (Terms relating to lawyers).

local legal practitioner—see section 6 (Terms relating to lega
practitioners).

local practising certificate meansapractisng certificate granted under
this Act.

local roll meanstheroll of persons admitted as lawyers under this Act.
local trust account means a trust account maintained under this Act.

locally registered foreign lawyer means a person who is registered as
aforeign lawyer under this Act.

managed investment scheme has the same meaning as in Chapter 5C
of the Corporations Act 2001 of the Commonweal th.
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Manager, Costs Assessment means the person holding office as
Manager, Costs Assessmentin the Attorney General’ s Department, and
includes a delegate of that person.

modifications includes modifications by way of ateration, omission,
addition or substitution.

mortgage meansan instrument under which aninterestin real property
is charged, encumbered or transferred as security for the payment or
repayment of money, and includes:

(&  anyinstrument of akindthat is prescribed by the regulations as
being a mortgage, and

(b)  aproposed mortgage.

mortgage financing means facilitating a loan secured or intended to
be secured by mortgage by:

(@) acting as an intermediary to match a prospective lender and
borrower, or

(b)  arranging the loan, or

(c)  receiving or dealing with payments for the purposes of, or
under, the loan,

but does not include providing legal advice or preparing an instrument
for the loan.

multi-disciplinary partnership has the meaning given in Part 2.6
(Incorporated legal practices and multi-disciplinary partnerships).

practical legal training means:

(& legal training by participation in course work, or

(b)  legal traning under the supervision of an Australian lawyer,
whether involving articles of clerkship or otherwise,

or a combination of both.

pre-admission event, inrelation to an applicant for or holder of alocal
practisng certificate, means a show cause event (as defined in
Divison 7 of Part 2.4) in relation to the applicant or holder before the
applicant or holder was first admitted to the legal profession in this or
another jurisdiction.

principal—see section 7 (Termsrelating to associates and principals
of law practices).

professional misconduct—see section 497 (Professional misconduct).
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Prothonotary means:

(@
(b)

the officer of the Supreme Court with that title, except where
paragraph (b) applies, or
aregistrar or other officer of the Supreme Court prescribed by

rules of the Supreme Court in relation to specified provisions
of this Act.

Public Purpose Fund means the Public Purpose Fund established
under Divison 7 of Part 3.1.

Register means the Register of Disciplinary Action referred to in
section 577 (Register of Disciplinary Action).

regulatory authority means

(@)

(b)

in relation to this jurisdiction:

(1) an authority having functions under this Act, or

(i) a person or body prescribed by the regulations as a
regulatory authority of this jurisdiction, or

in relation to another jurisdiction, means:

M an authority having functions under a corresponding
law of that jurisdiction, or

(i)  a person or body prescribed by the regulations as a
regulatory authority of that jurisdiction.

related entity, in relation to a person, means:

@

(b)

if the person is a company within the meaning of the
Corporations Act 2001 of the Commonwealth—arelated body
corporate within the meaning of section 50 of that Act, or

if the person is not a company with the meaning of that Act—a
person specified or described in the regulations.

rules—see definition of admission rules and legal profession rules.

serious offence meansan offence whether committed in or outsidethis
jurisdiction that is:

(@)

(b)

an indictable offence against a law of the Commonwealth or
any jurisdiction (whether or not the offence is or may be dealt
with summarily), or

an offence against a law of another jurisdiction that would be
an indictable offence against a law of this jurisdiction if
committed in thisjurisdiction (whether or not the offence could
be dealt with summarily if committed in this jurisdiction), or
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(c) anoffence against alaw of aforeign country that would be an
indictable offence against alaw of the Commonweslth or this
jurisdictionif committed in thisjurisdiction (whether or not the
offence could be dealt with summarily if committed in this
jurisdiction).

sole practitioner means an Australian legal practitioner who engages

in legal practice on his or her own account.

solicitor means.

(@ alocal lega practitioner who holds a current local practising
certificate to practise as a solicitor and barrister, or

(b)  an interstate legal practitioner who holds a current interstate
practisng certificate that does not restrict the practitioner to
engage in legal practice only as or in the manner of a barrister.

solicitors rules means;

(@  thelega profession rules made by the Law Society Council,
and

(b)  thejoint rules so far as they apply to solicitors.
suitability matter—see section 9 (Suitability matters).

supervised legal practice means legal practice by a person who is an
Australian legal practitioner:

(@  asanemployee of, or other person working under supervision
in, alaw practice, where:

(1) at least one partner, legal practitioner director or other
employee of the law practice is an Australian legal
practitioner who holds an unrestricted practisng
certificate, and

(i)  the person engages in legal practice under the
supervision of an Australian legal practitioner referred
to in subparagraph (i), or

(b) asapartnerin alaw firm, where:

) at least one other partner is an Australian legal
practitioner who holds an unrestricted practising
certificate, and

(i) the person engages in legal practice under the
supervision of an Australian legal practitioner referred
to in subparagraph (i), or

(c) inacapacity approved under alegal profession rule.
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tax offence means any offence under the Taxation Administration Act
1953 of the Commonwealth, whether committed in or outside this
jurisdiction.

this jurisdiction meansthis State.

Tribunal meansthe Adminigrative Decisons Tribunal established by
the Administrative Decisions Tribunal Act 1997.

trust money has the meaning given in Part 3.1 (Trust money and trust
accounts).

trust property means property received in the course of or in
connection with the provision of legal services by alaw practicefor or
on behalf of another person, but does not include trust money.

unrestricted practising certificate means an Australian practisng
certificate that:

@ is not subject to a condition under section 53 (Statutory
condition regarding practice as solicitor) or asimilar condition
under a corresponding law, and

(b)  is not subject to a condition that restricts the holder of the
certificate to practise as or in the manner of a barrister, and

(c) is not subject to any other condition, except any of the
following conditions:

0] a condition requiring the holder of the certificate to
undertake and complete one or more courses of
continuing legal education,

(i) a condition under section 55 (Statutory condition
regarding notification of offence),

(iii)  acondition of akind prescribed by the regulations, and

(d) inthecaseof an interstate practising certificate—is not subject
to a condition similar to a condition under section 53 and
whose holder would not be subject to a condition under that
section if the holder were to apply for and be granted a local
practisng certificate.

unsatisfactory professional conduct—see section 496 (Unsatisfactory
professional conduct).

(2) Notesincluded in this Act do not form part of this Act.
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5 Terms relating to lawyers

For the purposes of this Act:

(@
(b)

(©)

an Australian lawyer is a person who is admitted to the legal
profession under this Act or a corresponding law, and

a local lawyer is a person who is admitted to the legal
profession under this Act (whether or not the person is also
admitted under a corresponding law), and

an interstate lawyer is a person who is admitted to the legal
profession under a corresponding law, but not under this Act.

6 Terms relating to legal practitioners
For the purposes of this Act:

(@

(b)
(©)

an Australian legal practitioner is an Australian lawyer who
holdsa current local practising certificate or a current interstate
practising certificate, and

alocal legal practitioner is an Australian lawyer who holds a
current local practising certificate, and

an interstate legal practitioner is an Australian lawyer who
holds a current interstate practisng certificate, but not a local
practisng certificate.

Note. The application of Chapter 4 (Complaints and discipline) to conduct of
Australian legal practitioners is broadened by Division 2 of Part 4.1 of that Chapter.

7 Terms relating to associates and principals of law practices

(1) For the purposes of this Act, an associate of alaw practiceis:

(@

an Australian legal practitioner whois:

(i) a sole practitioner (in the case of a law practice
constituted by the practitioner), or

(ii)  apartner in the law practice (in the case of alaw firm),
or

(iii)  alegal practitioner director in the law practice (in the
case of an incorporated legal practice), or

(iv) alega practitioner partner in the law practice (in the
case of amulti-disciplinary partnership), or

(v)  anAustralianlegal practitioner whose servicesare made
use of by the law practice to provide legal services (in
the case of a complying community legal centre), or

(vi)  an employee of the law practice, or
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)
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an agent of the law practice who is not an Australian legal
practitioner, or

an employee of, or person paid in connection with, the law
practice who is not an Australian legal practitioner, or

an Australian-registered foreign lawyer who is a partner in the
law practice, or

an Australian-registered foreign lawyer who has a relationship
with the law practice, being a relationship that is of a class
prescribed by the regulations, or

a person (not being an Australian legal practitioner) who is a
partner in a business that includes the law practice, or

aperson (not beingan Australian legal practitioner) who shares
the receipts, revenue or other income arising from the law
practice.

For the purposes of this Act:

@
(b)

alegal practitioner associate Of alaw practice is an associate
of the practice who is an Australian legal practitioner, and

a lay associate of a law practice means an associate of the
practice who is not an Australian legal practitioner.

For the purposes of this Act, a principal of a law practice is an
Australian legal practitioner who is:

(@

(b)
(©)

(d)
()

a sole practitioner (in the case of alaw practice constituted by
the practitioner), or

apartner in the law practice (in the case of alaw firm), or

alegal practitioner director in thelaw practice (in the case of an
incorporated legal practice), or

alegal practitioner partner in the law practice (in the case of a
multi-disciplinary partnership), or

the person who is generaly responsible for the provision of
legal services by the law practice (in the case of a complying
community legal centre).

For the purposes of this Act, an associate of an Australian lawyer is:

(@

aperson who is a partner, agent or employee of the Australian
lawyer, or
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(b) aperson who is an associate of a law practice of which the
Australian lawyer is also an associate.

8 Home jurisdiction

(1)
)

(3)

(4)

This section has effect for the purposes of this Act.

The home jurisdiction for an Australian legal practitioner is the
jurisdiction in which the practitioner’s only or most recent current
Australian practisng certificate was granted.

The home jurisdiction for an Australian-registered foreign lawyer is
the jurisdiction in which the lawyer’s only or most recent current
registration was granted.

The home jurisdiction for an associate of alaw practicewho isneither
an Australian legal practitioner nor an Australian-registered foreign
lawyer is:

(@  whereonly onejurisdictionisthe homejurisdictionfor theonly
associate of the practicewho is an Australian legal practitioner
or for al the associates of the practice who are Australian legal
practitioners—that jurisdiction, or

(b)  where no one jurisdiction is the home jurisdiction for al the
associates of the practicewho are Australian legal practitioners:
(1) the jurisdiction in which the office is situated at which
the associate performs most of his or her duties for the
law practice, or

(i) if a jurisdiction cannot be determined under
subparagraph (i)—thejurisdictionin which theassociate
is enrolled under a law of the jurisdiction to vote at
elections for the jurisdiction, or

(iii) if a jurisdiction can be determined under neither
subparagraph (i) nor subparagraph (ii)—thejurisdiction
determined in accordance with criteria specified or
referred to in the regulations.

9 Suitability matters

(1)

Each of the following is a suitability matter in relation to a natural
person:

(@  whether the person is currently of good fame and character,

(b)  whether the person is or has been an insolvent under
administration,
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©)

(h)
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whether the person has been convicted of an offence in

Australia or aforeign country, and if so:

(1) the nature of the offence, and

(i) how long ago the offence was committed, and

(iii)  the person’'s age when the offence was committed,

Note. The rules may make provision for the convictions that must be

disclosed by an applicant and those that need not be disclosed. Section

11 (References to convictions for offences) provides that reference to a

conviction includes a finding of guilt, or the acceptance of a guilty plea,

whether or not a conviction is recorded.

whether the person engaged in legal practicein Australia:

) when not admitted, or not holding a practisng
certificate, as required under this Act or a previous law
of thisjurisdiction that correspondsto this Act or under
a corregponding law, or

(i) if admitted, in contravention of a condition on which
admission was granted, or

@ii) if holding an Australian practisng certificate, in
contravention of a condition of the certificate or while
the certificate was suspended,

whether the person has practised law in aforeign country:

0] when not permitted by or under alaw of that country to
do so, or

(i) if permitted to do so, in contravention of a condition of
the permission,

whether the person is currently subject to an unresolved

complaint, invegigation, charge or order under any of the

following:

) this Act or a previous law of this jurisdiction that
correspondsto this Act, or

(i)  acorregponding law or corresponding foreign law,

whether the person:

0] is the subject of current disciplinary action, however
expressed, in another profession or occupation in
Australia or aforeign country, or

(i) has been the subject of disciplinary action, however
expressed, relating to another profession or occupation
that involved afinding of guilt,

whether the person’s hame has been removed from:
() a local rall, and whether the person’s name has since
been restored to or entered on alocal roll, or
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(i) an interstate roll, and whether the person’s name has
since been restored to or entered on an interstate roll, or

(iii) aforeign roll,

whether the person’ s right to engage in legal practice has at any

time been suspended or cancelled in Australia or a foreign
country,

whether the person has contravened, in Australia or a foreign
country, alaw about trust money or trust accounts,

whether, under this Act, a law of the Commonwesalth or a
corresponding law, a supervisor, manager or receiver, however
described, is or has been appointed in relation to any legal
practice engaged in by the person,

whether the person is or has been subject to an order, under this
Act, a law of the Commonweath or a corresponding law,
disqudifying the person from being employed by, or a partner
of, an Australian legal practitioner or from managing a
corporation that is an incorporated legal practice,

whether the person currently is unable to carry out the inherent
requirements of practice as an Australian legal practitioner and
that inability arises from infirmity, injury or mental or physical
illness, impairment or disability.

(2) A matter is a suitability matter even if it happened before the
commencement of this section.

Information notices

For the purposes of this Act, an information notice is awritten notice
to a person about a decision stating:

(@
(b)
(©)

the decision, and
the reasons for the decision, and

the rights of appeal or review available to the person in respect
of the decision and the period within which any such appeal or
review must be made or applied for.

References to convictions for offences

(1) A referencein this Act to a conviction includes a finding of guilt, or
the acceptance of aguilty plea, whether or not aconvictionisrecorded.
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Without limiting subsection (1), areferencein this Act to the quashing
of conviction for an offence includes a reference to the quashing of:

(@ afinding of guilt in relation to the offence, or
(b)  theacceptance of aguilty pleain relation to the offence.

However, areferencein this Act to the quashing of aconvictionfor an
offence does not include a reference to the quashing of a conviction
where:

(@ afinding of guilt in relation to the offence, or
(b)  theacceptance of aguilty pleain relation to the offence,
remains unaffected.



Legal Profession Act 2004 No 112 Section 12
General requirements for engaging in legal practice Chapter 2

Preliminary

Part 2.1

Chapter 2 General requirements for engaging in

legal practice

Part 2.1 Preliminary

12 Simplified outline of Chapter

(1) This Chapter sets out general requirements for engaging in legal
practice in this jurisdiction.

(2)

3)

The following is a general outline of the contents of this Chapter:

Part 2.2 provides for the reservation of legal work and legal
titlesto properly qualified persons and bodies,

Part 2.3 sets out the qualifications and procedure for admisson
to legal practicein this jurisdiction,

Part 2.4 providesfor thegrant, renewal, amendment, suspension
and cancdlaionof practisng certificatesin thisjurisdictionand
sets out the entitlements of holders of interstate practisng
certificates to engage in legal practicein this jurisdiction,

Part 2.5 provides a scheme for notification of and response to
action taken by courts and other authorities in this and other
jurisdictionsregarding admissonto thelegal profession andthe
right to engage in lega practice,

Part 2.6 regulates the provision of legal services in this
jurisdiction by corporations (which are called “incorporated
legal practices’) and by partnershipsthat provide legal services
and non-legal services (called “multi-disciplinary
partnerships’),

Part 2.7 regulatesthe practice of the law of aforeign country in
thisjurisdiction,

Part 2.8 regulates community legal centres.

Subsection (2) is intended only as a guide to readers as to the general
scheme of this Chapter.
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Part 2.2 Reservation of legal work and legal titles

Division 1

13

Division 2

Purposes

Preliminary

The purposes of this Part are as follows:

(@

(b)

to protect the public interest in the proper administration of
justice by ensuring that legal work is carried out only by those
who are properly qualified to do so,

to protect clients of law practices by ensuring that persons
carrying out legal work are entitled to do so.

General prohibitions on unqualified practice

14 Prohibition on engaging in legal practice when not entitled

Page 22

(1) A person must not engage in legal practicein this jurisdiction for fee,
gain or reward unless the person is an Australian legal practitioner.

(2)

Maximum penalty: 200 penalty units.

Subsection (1) does not apply to engaging in legal practice of the
following kinds:

(@
(b)

(©

(d)
(€)

legal practice engaged in under the authority of a law of this
jurisdiction or of the Commonwealth,

legal practice engaged in by an incorporated legal practice in
accordance with Part 2.6 (Incorporated legal practices and
multi-disciplinary partnerships),

the practice of foreign law by an Australian-registered foreign
lawyer in accordance with Part 2.7 (Legal practice by foreign
lawyers),

legal practice engaged in by a complying community legal
centre,

conveyancing work carried out in accordance with alicencein
force under the Conveyancers Licencing Act 2003,
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3)

(4)

®)

(6)

()] work performed by aland agent in respect of instruments he or
she is entitled to draw, fill up or prepare, and to charge for,
under the Land Agents Act 1927,

(9 thedrawing of instruments by an officer or employee in the
service of the Crown (induding the Public Service) in the
course of his or her duty,

(h)  legal practice of akind prescribed by the regulations.
Subsection (1) does not apply to:

(@)  aperson who as an employee provides legal servicesto his or
her employer or arelated entity if he or she:
(i) so actsin the ordinary course of his or her employment,
and
(i) receivesno fee, gain or reward for so acting other than
his or her ordinary remuneration as an employee, or

(b) aperson or class of persons declared by the regulations to be
exempt from the operation of subsection (1).

A person is not entitled to recover any amount in respect of anything
the person did in contravention of subsection (1) and must repay any
amount so received to the person from whom it was received.

A person may recover from another person, as a debt due to the
person, any amount the person paid to the other person in respect of
anything the other person did in contravention of subsection (1).

The regulations may make provision for or with respect to the
application (with or without specified modifications) of provisions of
this Act to persons engaged in legal practice of a kind referred to in
subsection (2) (other than subsection (2) (b)—(f)) or personsreferred to
in subsection (3).

Prohibition on representing or advertising entitlement to engage in legal
practice when not entitled

(1)

(2)

A person must not represent or advertise that the person is entitled to
engage in legal practice unless the person is an Australian legal
practitioner.

Maximum penalty: 100 penalty units.

A director, officer, employee or agent of a body corporate must not
represent or advertise that the body corporate is entitled to engage in
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legal practice unless the body corporate is an incorporated legal
practice or a complying community legal centre.

Maximum penalty: 100 penalty units.

Subsections (1) and (2) do not apply to a representation or
advertisement about being entitled to engage in legal practice of akind
referred to in section 14 (2) (Prohibition on engaging in legal practice
when not entitled) by a person so entitled.

A referencein this section to a person:

(8  representing or advertising that the person is entitled to engage
in legal practice, or

(b)  representing or advertising that a body corporate is entitled to
engage in legal practice,

includes areferenceto the person doing anything that states or implies
that the person or the body corporate is entitled to engage in legal
practice.

Presumptions about taking or using certain names, titles or
descriptions specified in regulations

(1)

(2)

(3)

(4)

This section applies to the following names, titles and descriptions:

lawyer, legal practitioner, barrister, solicitor, atorney, counsel, Queen’s
Counsel, King's Counsel, Her Majesty’s Counsel, His Maesty’s
Counsel, Senior Counsel

The regulations may specify the kind of persons who are entitled, and
the circumstancesin which they are entitled, to take or use aname, title
or description to which this section applies.

For the purposes of section 15 (1) (Prohibition on representing or
advertisng entitlement to engage in legal practice when not entitled),
the taking or using of a name, title or description to which this section
applies by aperson who is not entitled to take or use that name, title or
description gives rise to a rebuttable presumption that the person
represented that they are entitled to engage in legal practice.

For the purposes of section 15 (2), the taking or using of a name, title
or description to which this section applies by a person in relation to
a body corporate, of which the person is a director, officer, employee
or agent, gives rise to a rebuttable presumption that the person
represented that the body corporate is entitled to engage in legal
practice.
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17 Associates who are disqualified or convicted persons

(1)

(2)

(3)

4)

(5)
(6)

A law practice must not have a lay associate whom any principa or
legal practitioner associate of the law practice knowsto be:

(@ adisgualified person, or
(b)  aperson who has been convicted of a serious offence,

unless the associate is approved by the relevant authority under
subsection (3).

A contravention by alaw practice of subsection (1) is capable of being
unsatisfactory professional conduct or professional misconduct on the
part of a principal or legal practitioner associate of the law practice
involved in the contravention.

The relevant authority t0 approve a person for the purposes of

subsection (1) is:

(@  inthe case of a disqualified person who is an associate of a
barri ster—the Bar Council, or

(b)  in the case of a disqualified person who is an associate of a
solicitor—the Law Society Council,

(c) inthe case of a person who has been convicted of a serious
offence—the Tribunal.

If a Council decides to refuse an application by a person for approval
under subsection (3) (a) or (b) or to grant the approva subject to
conditions, the person may apply to the Tribunal for a review of the
decision. If the Tribunal decides to refuse an application by a person
for approval under subsection (3) (c) or to grant the approval subject
to conditions, the person may appeal under Chapter 7 of the
Administrative Decisions Tribunal Act 1997 against the decisionto an
Appeal Panel of the Tribunal.

An approval under this section may be subject to specified conditions.

A disqualified person, or a person convicted of aserious offence, must
not seek to become a lay associate of alaw practice unless the person
first informsthe law practice of the disqudification or conviction.

Maximum penalty: 100 penalty units.

Page 25



Section 17

Chapter
Part 2.2

18

19

Page 26

2

()
(8)

Legal Profession Act 2004 No 112
General requirements for engaging in legal practice
Reservation of legal work and legal titles

Proceedings for an offence under subsection (6) may only be brought
within 6 months after discovery of the offence by the law practice.

This section does not apply in circumstances prescribed by the
regulations.

Prohibition on employment of certain non-legal clerks

(1)

)

(3)

(4)

This section applies to a person who is not an Australian legal
practitioner and who:

(@ isorwasaclerk to alocal legal practitioner or alaw practice
engaging in legal practice principally in this jurisdiction, or

(b) is or was a clerk to an Australian legal practitioner or law
practice employed by the practitioner or law practice to work
principally in this jurisdiction.

On application by a Council, the Tribunal may make an order
prohibiting (without approval under section 17 (Associates who are
disqualified or convicted persons)) any Australian legal practitioner or
law practice from employing or paying in connection with his or her
practice a specified person to whom this section applies if:

(@  theTribunal is satisfied that the person is not a fit and proper
person to be employed or paid in connection with an Australian
legal practitioner’s practice, or

(b)  the Tribunal is satisfied that the person has been guilty of
conduct that, if the person were an Australian legal practitioner,
would have constituted unsatisfactory professional conduct or
professional misconduct.

An order made under this section may be revoked by the Tribunal on
application by a Council or by the person against whom the order was
made.

The death of an Australian legal practitioner does not prevent an
application being made for, or the making of, an order under this
section in relation to a person who was a clerk to the practitioner.

Prohibition on partnerships with certain non-legal partners

(1)

This section applies to a person who is not an Australian legal
practitioner and who:

€ isor was a partner of alocal legal practitioner, or
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(2)

©)

(4)

(b) is or was a partner of an Australian legal practitioner and
engaged in a business conducted by the partnership principally
in this jurisdiction.

On application by a Council, the Tribunal may make an order

prohibiting (without approval under section 17 (Associates who are

disgualified or convicted persons)) any Australian legal practitioner
from being a partner, in a business that includes the practitioner’s
practice, of a specified person to whom this section appliesiif:

(@  the Tribunal is satisfied that the person is not a fit and proper
person to be such a partner, or

(b)  the Tribuna is satisfied that the person has been guilty of
conduct which, if the person were an Australian legal
practitioner, would have constituted unsatisfactory professional
conduct or professional misconduct.

An order made under this section may be revoked by the Tribunal on
application by a Council or by the person against whom the order was
made.

The death of an Australian legal practitioner does not prevent an
application being made for, or the making of, an order under this
section in relation to a person who was a partner of the practitioner.

Proceedings on prohibition orders

(D

(2)

(3)

The parties to an application to the Tribunal under this Divison may
be represented by an Australian legal practitioner at the hearing of the
application.

On making an order under this Divison, or on determining an
application for approval under section 17 (Associates who are
disqualified or convicted persons), the Tribunal may make orders for
costs.

An order for costs:
(@  may befor aspecified amount or an unspecified amount, and

(b) if for an unspecified amount, may specify the basis on which
the amount is to be determined, and

(c)  may specify the terms on which costs must be paid.
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(4) A Council must:

(@ retaininitsoffice aregister of orders made under section 18 or
19 on its application or approvals given by it under section 17,
and

(b)  permit the register to be inspected during office hours and
without charge, but only if the inspection is made by an
Australian legal practitioner.

(5) Inany proceedings under this Act, a document that purports:
(@)  to bean order under section 18 or 19, and

(b)  to be signed by the member constituting, or presiding at the
sitting of, the Tribunal when the order was made,

is, without further proof, evidence of the order it purports to be.

Division 4 General

21 Professional discipline

(1) A contravention of this Part by an Australian lawyer who is not an
Australian legal practitioner is capable of being professional
misconduct.

(2) Nothing in this Part affects any liability that a person who is an
Australian lawyer but not an Australian legal practitioner may have
under Chapter 4 (Complaints and discipline), and the person may be
punished for an offence under this Part as well as being dealt with
under Chapter 4 in relation to the same matter.

Part 2.3 Admission of local lawyers

Division 1 Preliminary

22 Purpose

(1) The purpose of this Part is, in the interests of the administration of
justice and for the protection of clients of law practices, to provide a
system under which only applicants who have appropriate academic
qualificationsand practical legal training and who are otherwisefit and
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(2)

proper persons become qualified for admisson and are admitted to the
legal profession in this jurisdiction.

A person is admitted to the legal profession in this jurisdiction by
being admitted as alocal lawyer.

23 Definitions

Division 2

In this Part:
admission means admisson as alawyer under this Act.

applicant or applicant for admission meansan applicant for admisson
as a lawyer under this Act.

Eligibility and suitability for admission

24 Eligibility for admission

(D

(2)

A personiseligiblefor admission only if the personisanatural person
aged 18 years or over and:

(8  theperson has attained:
0) approved academic qualifications, or
(i)  corresponding academic qualifications, and

(b)  the person has satisfactorily completed:
() approved practical legal traning requirements, or
(i) corresponding practical legal training requirements.

In this section:

approved academic qualifications means academic qualificationsthat
are approved, under the admission rules, for admisson to the legal
profession in this jurisdiction.

approved practical legal training requirem ents means legal traning
requirements that are approved, under the admisson rules, for
admisson to the legal profession in this jurisdiction.

corresponding academic qualifications meansacademic qualifications
that would qualify the person for admission to the legal profession in
another jurisdiction if the Admission Board is satisfied that
substantially the same minimum criteria apply for the approval of
academic qualificationsfor admission in the other jurisdiction as apply
in this jurisdiction.
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corresponding practical legal training requirements means legal
training requirements that would qualify the person for admission to
the legal profession in another jurisdiction if the Admission Board is
satisfied that substantially the same minimum criteria apply for the
approval of legal traning requirements for admisson in the other
jurisdiction as apply in this jurisdiction.

The admisson rules must not require a person to satisfactorily
complete before admisson aperiod of supervised training that exceeds
in length a period or periods equivaent to one full-time year (as
determined in accordance with the admisson rules).

The admission rules may authorise the Admission Board to exempt a
person from the requirements of:

(@  subsection (1) (a)—to the extent that the person has engaged in
relevant studies in a foreign country to the satisfaction of the
Board, or

(b)  subsection (1) (b)—to the extent that the person has compl eted
a period of relevant service with a government department or
other government agency (including, for example, service in
courts administration) to the satisfaction of the Board.

For the purposes of subsection (2), the Admission Board may satisfy
itself regarding the minimum criteria for the approval of academic
qualifications, or legal training requirements, for admission in another
jurisdiction by considering appropriate advice from an authority of the
other jurisdiction that those criteriawere established consistently with
relevant agreed standards, and accordingly the Admission Board need
not examine (in detail or at al) the content of courses of legal study or
legal training requirements prescribed in the other jurisdiction. The
regul ationsmay identify or provide ameansof identifying those agreed
standards.

25 Suitability for admission
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(1) Indecidingif an applicant isafit and proper person to be admitted, the

Admission Board:

(@  must consider each of the suitability matters in relation to the
applicant to the extent a suitability matter is appropriate, and

(b)  may consider any other matter it considers relevant.



Legal Profession Act 2004 No 112 Section 25

General requirements for engaging in legal practice Chapter 2
Admission of local lawyers Part2.3
(2) However, the Admission Board may consider a person to be afit and

26

27

28

proper person to be admitted despite a suitability matter because of the
circumstances relating to the matter.

Early consideration of suitability

(1)

(2)

A person may apply to the Admission Board for a declaration that
matters disclosed by thepersonwill not, without more, adversely affect
an assessment by the Board asto whether the person isafit and proper
person to be admitted.

The Admission Board isto consider each application under thissection
and, subject to section 27 (Referral of matters to Supreme Court),
make the declaration sought or refuse to do so.

Referral of matters to Supreme Court

(1)

)

(3)

4)

The Admission Board may refer the issue of whether or not an
applicant is a fit and proper person to be admitted to the Supreme
Court for determination if, in the opinion of the Board, it would be
appropriate for the Court to consider that issue.

The Admission Board may refer to the Supreme Court any application
for a declaration under section 26 (Early consideration of suitability)
if, in the opinion of the Board, it would be appropriate for the Court to
consider the application.

The Supreme Court has the same powers as the Admission Board to
deal with an application referred to it under this section and itsdecision
on the application is taken to be a decision of the Board.

On areferrd under this section, the Supreme Court may make an order
or declaration as it thinks fit.

(5) The Admission Board is to bear the costs of a referrd under this
section.

Appeals

(1) An applicant for admisson may appeal to the Supreme Court against
the refusal of the Admission Board to give a compliance certificate in
respect of the applicant.

(2) An applicant for a declaration sought under section 26 (Early

consideration of suitability) may appeal to the Supreme Court against
the refusal of the Admission Board to make the declaration.
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Legal Profession Act 2004 No 112
General requirements for engaging in legal practice
Admission of local lawyers

A Council may appeal to the Supreme Court against the giving of a
compliance certificate.

A Council may appeal to the Supreme Court against the making of a
declaration under section 26 (Early consideration of suitability).

An appeal under this section is to be by way of rehearing, and fresh
evidence or evidence in addition to or in substitution for the evidence
before the Admission Board may be given on the appeal, and the
decision of the Supreme Court is taken to be a decision of the
Admission Board.

On an appeal under this section, the Supreme Court may make an
order or declaration as it thinks fit.

Binding effect of declaration or order

A declaration made under section 26, or an order or declaration under
section 27 or 28, is binding on the Admission Board unless the
applicant failed, on the application or appeal, to make a full and fair
disclosure of all matters relevant to the declaration sought.

Entitlement to be represented, heard and make representations

(D

(2)

(3)

A Council and the applicant concerned are entitled:

(@  to make representations in writing to the Admission Board in
relation to any matter under consideration by the Board under
this Division, and

(b)  to be represented and heard at any inquiry or appeal under this
Divison.

The Admission Board must notify each Council in accordance with the

admission rules of:

(@ any application for a declaration under section 26 (Early
consideration of suitability), and

(b)  any declaration made under that section.

The Admission Board may notify a Council of any application for
admisson.
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31

32

Admission

(1)
)

3)

The Supreme Court may admit persons as lawyers in accordance with
this Part.

The Supreme Court may admit an applicant as a lawyer if the
Admission Board advises the Court that the Board considers that the
applicant:

(@ ise€ligible for admisson, and
(b) isafitand proper person to be admitted.

The advice of the Admission Board is to be given by means of a
compliance certificate in the form prescribed by the admisson rules.

Roll of local lawyers

D
)

©)
(4)

©)
(6)

(7)
(8)

The Supreme Court isto maintain aroll of personsadmitted aslawyers
under this Act (referred to in this Act as the local roll).

When a person is admitted under this Act, the Supreme Court is to
cause the person’ s name to be entered on the local roll.

A person admitted as a lawyer under this Act must sign thelocal roll.

The admisson of aperson as alawyer under this Act is effectivefrom
the time the person signs the local roll.

Theloca roll must be available for inspection, without charge, during
normal business hours.

The Supreme Court may publish the name of persons admitted as
lawyers under this Act and any relevant particulars concerning those
persons.

The Supreme Court’ sfunctionsunder this section may be exercised by
a person or body designated by the Court for the purpose.

The regulations may make provision for or with respect to:
(@  theinformation that may or must be included in the local rall,
(b)  publication of information contained in the local roll.
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33 Local lawyer is officer of Supreme Court

A person becomes an officer of the Supreme Court on being admitted
as a lawyer under this Act.

34 Miscellaneous provisions respecting admission

(1) The Supreme Court can only admit or enrol persons as lawyers, and
cannot admit or enrol persons as barristers, solicitors or lega
practitioners.

(2) Any inherent power or jurisdiction of the Supreme Court to admit or
enrol persons as barristers, solicitors or legal practitioners is and
remains revoked.

(3) The Supreme Court Charter is and remains revoked in New South
Walesin so far as it relates to the admisson of barristers, advocates,
proctors, solicitors and attorneys.

(4) Inthissection:

Supreme Court Charter means the Charter dated 13 October 1823
under the Imperial Act 4 Geo IV ¢ 96 establishing Courts of Justicein
New South Wales.

Division 4 Legal Profession Admission Board

Note. Provisions for the constitution of the Admission Board are located in Part 7.1 and
Schedule 2.

35 Determination of applications for admission

(1) The Admission Board is to advise the Supreme Court whether or not
the Board considers:
(@  anapplicant for admissionis:
M eligible for admission (under section 24), and
(i)  afit and proper person to be admitted (in accordance
with section 25), and

(b)  theapplication is made in accordance with the admission rules
and the applicant has complied with the admisson rules.

(2) The Admission Board may refuse:

(@)  toconsider the application if it is not made in accordance with
the admisson rules, or
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(b)  to advise that the applicant is eligible for admisson if the
person has not complied with the admission rules.

Compliance certificates

(1)

(2)

If, after considering an application for admisson, the Admission Board
considers:

(& theapplicantis:
0) eligible for admission, and
(i)  afitand proper person to be admitted, and

(b) the application conforms with the requirements of the
admisson rules and there are no grounds for refusing to give a
certificate for the applicant,

the Board must, within the time specified in or determined in
accordance with the admission rules, advise the Supreme Court to that
effect by filing with the Prothonotary acertificatein the approved form
(acompliance certificate).

If the Admission Board refusesto give acompliance certificate for the
applicant, the Board must, within the time specified in or determined
in accordance with the admission rules, give the Prothonotary and the
applicant an information notice about the refusal.

Consideration of applicant’s eligibility and suitability

(1)

)

3)

To help it consider whether or not an applicant is eligible for
admission or is afit and proper person to be admitted, the Admission
Board may, by notice to the applicant, require:

(@  theapplicant to give it specified documents or information, or

(b)  theapplicant to co-operate with any inquiries by the Board that
it considers appropriate.

An applicant’s failure to comply with anotice under subsection (1) by
the date specified in the notice and in the way required by the notice
isaground for refusing to approve the applicant as a suitable candidate
for admisson.

The Admission Board may refer a matter to the Supreme Court for
directions.
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Admission rules

38 Admission rules

Page 36

(1) TheAdmission Board may make rulesfor the admisson of personsas
lawyers under this Act.

(2) Without limiting subsection (1), rules may be made about any of the
following:

(@

(b)
(©)
(d)

(€)
()

)
(h)
(i)
()

the procedure for admission, including:

0] how an application is to be made, and

(i)  giving notice of the application to an entity or public
notice of the application, and

(iii)  the affidavits or certificates the applicant must provide
with or for the application,

admission requirements regarding, and the approval of,
academic qualifications and practical legal training,

the examination of applicants for admiss on and the assessment
of their qualifications,

the disclosure of matters that may affect consideration of the
eligibility of an applicant for admission, or affect consideration
of the question whether the applicant is a fit and proper person
to beadmitted, including convictionsthat must be disclosed and
those that need not be disclosed,

applications for admission under the trans-Tasman mutual
recognition legislative scheme,

the assessment of the qualifications and practical legal training
of overseas qualified or trained applicants against the academic
requirements and practical legal training requirements that
apply to local applicants,

the conferral of aright of objection to an applicant’s admission
on persons of appropriate standing,

the procedure to be adopted in the conduct of inquiries under
this Part,

registration as a student-at-law and the qualifications for
registration,

examinations in academic subjects of candidates for
registration as students-at-law or of applicants for admisson,
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(k)  the establishment and conduct of boards or other bodies with

(M

(m)
(n)
(0)

functions concerning:

(i) the examination of applicants for admisson, and

(i)  the assessment of applicants as to whether they are
eligible for admission and asto whether they are fit and
proper persons to be admitted,

authorising theBoard to exempt a person from therequirements
of section 24 (1) (a) or (b) as provided by section 24 (4),

accreditation of legal education and practical legal training
COUrses,

prescribing the fees and costs to be payable under the rulesand
providing for the refund or remission of fees,

any other matters relating to the functions of the Board.

(3) Without limiting subsection (1), the rules may provide for abridging,
in specified circumstances, any period of practical legal training
required by therules.

(4) Part 6 of the Interpretation Act 1987 appliesto arule made under this
section in the same way as it applies in relation to a statutory rule
within the meaning of that Act.

Note. Part 6 of the Interpretation Act 1987 contains provisions relating to the
publication and parliamentary disallowance of statutory rules and other standard
provisions relating to the making, amendment and repeal of statutory rules.

Part 2.4 Legal practice by Australian legal practitioners

Division 1

39 Purposes

Preliminary

The purposes of this Part are as follows:

(@

(b)

to facilitate the national practice of law by ensuring that
Australian legal practitioners can engageinlegal practicein this
jurisdiction and to provide for the certification of Australian
lawyers whether or not admitted in this jurisdiction,

to provide a system for the granting and renewing of local
practisng certificates.
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Division 2 Legal practice in this jurisdiction by Australian
legal practitioners
40 Entitlement of holder of Australian practising certificate to practise in

this jurisdiction

An Australian legal practitioner is, subject to this Act, entitled to
engage in legal practicein this jurisdiction.

Division 3 Local practising certificates generally

41

42

Page 38

Local practising certificates

(1)
(2)

(3)

(4)
()

Practisng certificates may be granted under this Part.

The Bar Council may, on application, grant a practising certificate to
an Australian lawyer authorising the lawyer to practise as a barrister.

The Law Society Council may, on application, grant a practisng
certificateto an Australian lawyer authorising the lawyer to practise as
asolicitor and barrister.

An Australian lawyer may not at the same time hold current local
practising certificates as a barrister and as a solicitor and barrister.

A practising certificate granted to a person must be granted on the
condition that it does not have effect while another current local or
interstate practisng certificate isin force in relation to the person.

Suitability to hold local practising certificate

(1)

(2)

This section has effect for the purposes of section 48 (Grant or renewal
of local practisng certificate) or any other provision of this Act where
the question of whether or not a person is a fit and proper person to
hold alocal practisng certificate is relevant.

A Council may, in considering whether or not the person is a fit and
proper person to hold a local practisng certificate, take into account
any suitability matter relating to the person, and any of the following,
whether happening before or after the commencement of this section:

(@  whether the person obtained an Australian practising certificate
because of incorrect or misleading information,
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©)

4)

(b)  whether the person has contravened a condition of an
Australian practigng certificate held by the person,

(c)  whether the person has contravened this Act or acorresponding
law or the regulations or legal profession rules under this Act
or a corresponding law,

(d)  whether the person has contravened:
) an order of the Tribunal, or
(i) an order of a corresponding disciplinary body or of
another court or tribunal of another jurisdiction
exercising jurisdiction or powers by way of appeal or
review of an order of acorresponding disciplinary body,
(e)  without limiting any other paragraph:
M whether the person has failed to pay a required
contribution or levy to the Fidelity Fund, or
(i)  whether the person has contravened arequirement of, or
imposed under, this Act or the regulations, about
professional indemnity insurance, or
(iii)  whether the person has contravened a requirement of
this Act or the regul ations about trust money, or
(iv)  whether the person has failed to pay other costs,
expenses or fines for which the person is liable under
this Act or the regulations,

) other matters the Council thinks appropriate.

A person may be considered a fit and proper person to hold a local
practisng certificate even though the person is within any of the
categories of the matters referred to in subsection (2), if the Council
considers that the circumstances warrant the determination.

If amatter was:
(@  disclosedinan application for admissonto thelegal profession
in this or another jurisdiction, and

(b)  determined by a Supreme Court or by the Admission Board or
a corresponding authority not to be sufficient for refusing
admisson,

the matter cannot be taken into account as a ground for refusing to

grant or renew or for suspending or cancdling a local practising

certificate unless the matter was a pre-admisson event (whether it
happened before or after the commencement of this section), but the
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matter may be taken into account when considering other matters in
relation to the person concerned.

(5) A Council may decide to take no action or no further action in
connection with apre-admisson event, if satisfied that it isappropriate
to do so given the passage of time and other circumstances the Council
considers relevant.

43 Duration of local practising certificate

(1) A local practigng certificate granted under thisAct isin forcefrom the
date specified in it until the end of the financial year in which it is
granted, unless the certificate is sooner suspended or cancelled.

(2) A local practisng certificate renewed under this Act is in force until
the end of thefinancial year followingits previous period of currency,
unless the certificate is sooner suspended or cance led.

(3) If an application for the renewal of alocal practisng certificate as a
solicitor has been properly made as required by this Act but has not
been determined by the Law Society Council by the following 1 July,
the certificate:

(&  continuesinforceon and from that 1 July until the Law Society
Council renews or refusesto renew the certificate or the holder
withdraws the application for renewal, unless the certificate is
sooner cancelled or suspended, and

(b) if renewed, is taken to have been renewed on and from that 1
July.
44 Local legal practitioner is officer of Supreme Court

A person who is not already an officer of the Supreme Court becomes
an officer of the Supreme Court on being granted a local practisng
certificate.

Division 4 Grant or renewal of local practising certificates

45 Application for grant or renewal of local practising certificate

(1) An Australian lawyer may apply to the appropriate Council for the
grant or renewal of alocal practisgng certificate if eligible to do so.

(2) AnAustralian lawyer is éligible to apply for the grant or renewal of a
local practisng certificate if thelawyer complies with any regulations
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3)

(4)

©)

and legal profession rules relating to eligibility for the practisng
certificate and if:

(@  where the lawyer is not an Australian legal practitioner at the
time of making the application:

() the lawyer reasonably expects to be engaged in legal
practice principally from this jurisdiction during the
currency of the certificate applied for, or

(i)  if itis not reasonably practicable to determine whether
subparagraph (i) applies to the lawyer—the lawyer's
place of residencein Australiaisthis jurisdiction or the
lawyer does not have a place of residence in Australia,
or

(b)  where thelawyer isan Australian legal practitioner at the time

of making the application:

M the jurisdiction in which the lawyer engages in lega
practice principally is this jurisdiction, or

(i)  thelawyer holdsacurrentlocal practisng certificate and
engagesin legal practicein another jurisdiction under an
arrangement that is of a temporary nature, or

(iii)  the lawyer reasonably expects to be engaged in legal
practice principaly in this jurisdiction during the
currency of the certificate applied for, or

(iv) if itis not reasonably practicable to determine whether
subparagraph (i), (ii) or (iii) applies to the lawyer—the
lawyer's place of residence in Australia is this
jurisdiction or the lawyer does not have a place of
residencein Australia.

For the purposes of subsection (2) (b), the jurisdiction in which an

Australian lawyer engagesin legal practice principally isto be decided

by referenceto the lawyer’ s legal practice during the certificate period

current at the time:

(@  theapplication is made, or

(b)  inthe case of alate application—the application should have
been made.

An Australian lawyer must not apply for the grant or renewal of alocal
practisng certificate if the lawyer is not eligible to make the
application.

An Australian legal practitioner who engages in legal practice
principaly in this jurisdiction during a financial year and intends to
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engage in legal practice principally in thisjurisdictionin thefollowing
year must apply for the grant or renewal of alocal practisng certificate
in respect of the following financia year.

Subsection (5) does not apply to an interstate legal practitioner who
applied for thegrant or renewal of an interstate practising certificate on
the basis that:

(@  thepractitioner reasonably expected to engage in legal practice
principaly in this jurisdiction under an arrangement that is of
atemporary nature, or

(b)  thepractitioner reasonably expected to engage in legal practice
principally in another jurisdiction during the currency of the
interstate practising certificate.

Subsection (5) does not apply to alocal legal practitioner who applied
for the grant of an interstate practising certificate on the basis that the
practitioner reasonably expected to engage in legal practice principally
in the other jurisdiction during the currency of theinterstate practising
certificate.

The exemption provided by subsection (6) (a) ceases to operate at the
end of the period prescribed by the regulations for the purposes of this
subsection.

Contravention of this section by an Australian lawyer is capable of
being unsatisfactory professional conduct or professional misconduct.

Manner of application

(1)

(2)

©)

An application for the grant or renewal of alocal practisng certificate
must be:

(@  made in accordance with the regulations and must provide or
be accompanied by such information as may be required by the
regulations, and

(b)  accompanied by the appropriate fees.

The regulations may require the applicant to disclose matters that may
affect the applicant’s eligibility for the grant or renewal of a local
practisgng certificate or the question whether the applicant is afit and
proper person to hold alocal practisng certificate.

Theregulationsmay indicate that particul ar kindsof matters previously
disclosed in aparticular manner need not be disclosed for the purposes
of the current application.
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(4) Without limiting subsection (2), the regulations may require the

applicant to disclose details of, or details of the nature of,
pre-admission events.

47 Timing of application for renewal of local practising certificate

48

(1)
(2)
3)

An application for the renewal of alocal practising certificate must be
made within the period prescribed by the regulations.

That period must be within the currency of the local practisng
certificate being sought to be renewed.

The appropriate Council must reject and not further consider an
application made after that period.

Note. If an application made after that period is rejected, the applicant will have to
apply for the grant of a new practising certificate.

Grant or renewal of local practising certificate

(1)

(2)

3)

The appropriate Council must consider an application that has been
made for the grant or renewal of alocal practisng certificate and may:

(@)  grant or refuse to grant the certificate, or
(b)  renew or refuse to renew the certificate,

and in granting or renewing the certificate may impose conditions as
referred to in section 50 (Conditions imposed by Council).

The Council may refuse:

(@  toconsider an application if:
() it is not made in accordance with this Act, the
regulations or the legal profession rules, or
(i)  therequired fees and costs have not been paid, or

(b)  to grant or renew aloca practising certificate if the applicant
has not complied with the regulations or the legal profession
rulesin relation to the application.

The Council must not grant a local practisng certificate unless it is
satisfied that the applicant:

(@  was digible to apply for the grant when the application was
made, and

(b) isafitand proper person to hold the certificate.
Note. Section 42 (Suitability to hold local practising certificate) deals with the

question of whether or not a person is a fit and proper person to hold a practising
certificate.
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The Council must not renew a local practiasng certificate if it is
satisfied that the applicant:

(@  wasnot eligible to apply for the renewal when the application
was made, or

(b)  isnot afit and proper person to continue to hold the certificate.

The Council must not grant or renew alocal practisng certificateif the
Council considers the applicant’s circumstances have changed since
the application was made and the applicant would (having regard to
information that has come to the Council’s attention) not have been
eligible to make the application when the application is being
considered.

Without limiting any other provision of this section, the Council may
refuse to grant or renew a local practising certificate if a finding of
unsatisfactory professional conduct or professional misconduct has
been made in respect of the applicant and:

(@ afineimposed because of the finding has not been paid, or

(b)  costsawarded against the applicant because of thefinding have
been assessed but have not been paid or, if an arrangement for
their payment has been made, the applicant is in default under
the arrangement.

Without limiting any other provision of this section, the Council may
refuse to grant or renew alocal practising certificate if:

(@  anycostsof aninvegigation or examination payable under Part
3.1 by or in respect of the applicant have not been paid, or

(b) any fees, costs or expenses of external intervention payable
under Chapter 5 by or in respect of the applicant have not been
paid, or

(c) the applicant is required by this Act to contribute to the
Indemnity Fund and the application is not accompanied by the
contribution payable under that section, or

(d) theapplicantisrequired by this Act to contribute to the Fidelity
Fund and the application is not accompanied by the
contribution payable under that section, or

(e) any levy payable by the applicant under Part 3.3 or 3.4 or
Schedule 7 is unpaid.
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(8) Without limiting any other provision of this section, the Council may
refuse to grant or renew alocal practisng certificate on any ground on
which the local practising certificate could be suspended or cancelled.

(9) Without limiting any other provision of this section, the Bar Council
may refuse to grant a local practisng certificate for a barrister if the
applicant has not successfully completed any examination required by
the Bar Council to be passed as a prerequisite to undertaking a reading
program.

(10) This section does not affect any other provision of this Act that
provides for the refusal to grant alocal practising certificate.

Note. Sections 403 and 406 provide for the refusal to grant a local practising
certificate if any required professional indemnity insurance has not been obtained.
Section 485 provides for the refusal to grant a local practising certificate if any
required fidelity cover in respect of regulated mortgages has not been obtained.

(11) If the Council grants or renews a local practisng certificate, the
Council must, as soon as practicable, give the applicant:

(@  forthegrant of acertificate—alocal practising certificate, or

(b) for the renewal of a certificate—a new local practisng
certificate.

(12) If the Council refuses to grant or renew a local practising certificate,
the Council must, as soon as practicable, give the applicant an
information notice.

(13) If an application for the grant of a local practisng certificate is not
determined within 3 months after the application is made, the
application is deemed to have been refused.

Division 5 Conditions on local practising certificates

49 Conditions generally
(1) A local practisng certificate is subject to:
(@  any conditionsimposed by the appropriate Council, and
(b)  any statutory conditionsimposed by this or any other Act, and

(c)  any conditionsimposed by or under the legal profession rules
or the regulations, and
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(d) anyconditionsimposed or varied by the Tribunal under section
51 (Imposition or variation of conditions pending criminal
proceedings), and

(e) any conditions imposed under Chapter 4 (Complaints and
discipline) or under provisions of a corresponding law that
correspond to Chapter 4.

(2) If aconditionisimposed, varied or revoked under this Act (other than
a statutory condition) during the currency of the local practising
certificate concerned, the certificate is to be amended by the
appropriate Council, or anew certificateisto beissued by the Council,
to reflect on its face the imposition, variation or revocation.

50 Conditions imposed by Council

(1) The appropriate Council may impose conditions on alocal practisng
certificate:

(&  whenitisgranted or renewed, or

(b)  during its currency (in accordance with section 61 (Amending,
suspending or cancdling local practisng certificate)).

(2) A condition imposed under this section must be reasonable and
relevant.

(3) A condition imposed under this section may be about any of the
following:

(@  requiring the holder of the practisng certificate to undertake
and complete:
() continuing legal education, or
(i)  an academic or training course, or
(iii)  aperiod of supervised legal practice,
(b)  redtricting the areas of law practised,

(c)  controlling, redricting or prohibiting the operation of a trust
account,

(d)  restricting the holder to particular conditions concerning
employment or supervision,

(e)  requiring the holder of the practisng certificate to undergo
counselling or medical treatment or to act in accordance with
medical advice given to the holder,
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(4)
©)

(6)
(7)

(8)

(9)

()] requiring the holder of the practisng certificate to use the
services of an accountant or other financial specialist in
connection with his or her practice,

(@  requiring the holder of the practisng certificate to provide the
appropriate Council with evidence as to any outstanding tax
obligations of the holder and as to provision made by the
holder to satisfy any such outstanding obligations,

(h)  amatter agreed to by the holder.

Subsection (3) does not limit the matters about which a condition may
be imposed under this section.

The appropriate Council must not impose a condition requiring the
holder to undertake and complete an academic or training course
unless:

(@  theCouncil is satisfied, having regard to the holder’s previous
academic studies, legal training, experience or conduct, that the
holder falls short of the standard of competence and diligence
that amember of the public is entitled to expect of areasonably
competent Australian legal practitioner, or

(b)  the condition is one that is imposed generally on holders of
local practisng certificates or any class of holders of local
practisng certificates.

Note. A class of holders might comprise newly qualified lawyers, or lawyers

returning to legal practice after suspension or an extended break.

Theappropriate Council may vary or revoke conditionsimposed under

this section.

If the appropriate Council imposes, varies or revokes a condition
during the currency of the local practising certificate concerned, the
imposition, variation or revocation takes effect when the holder has
been notified of it or alater time specified by the Council.

If the appropriate Council impaoses a condition on the certificate when
it is granted or renewed and the holder of the certificate within one
month after the grant or renewal notifiesthe Council in writing that he
or she does not agree to the condition, the Council must, as soon as
practicable, give the holder an information notice.

This section has effect subject to section 61 (Amending, suspending or
cancdling local practising certificate) in relation to the imposition of
acondition on alocal practisng certificate during its currency.
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Imposition or variation of conditions pending criminal proceedings

(1) If alocal legal practitioner has been charged with a relevant offence
but the charge has not been determined, the appropriate Council may

apply to the Tribunal for an order under this section.

(2) On an application under subsection (1), the Tribunal, if it considersit
appropriateto do so having regard to the seriousness of the offenceand
to the public interest, may make either or both of the following orders:

(@ an order varying the conditions on the practitioner’s local

practising certificate, or

(b)  anorder imposing further conditions on the practitioner’s local

practisng certificate.
(3) An order under this section has effect until the sooner of:
(@  theend of the period specified by the Tribunal, or

(b) if thepractitioner is convicted of the offence—28 days after the

day of the conviction, or
(c) if the charge is dismissed—the day of the dismissal.

(4) TheTribunal, on application by any party, may vary or revoke an order

under this section at any time.
(5) Inthis section:

relevant offence means a serious offence or an offence that would
have to be disclosed under the admission rules in relation to an

application for admisson to the legal profession under this Act.

Statutory condition regarding conditions imposed on interstate

admission

Itisastatutory condition of alocal practisng certificate that the holder
must not contravene a condition that wasimposed on the admiss on of
the person to the legal profession under a corresponding law (with any
variations of the condition made from time to time) and that is still in

force.

Note. Contravention of a condition imposed on admission locally is dealt with in

section 58 (Compliance with conditions).

Statutory condition regarding practice as solicitor

(1) Iltisastatutory condition of alocal practisng certificate for a solicitor
that the holder must engage in supervised legal practice only, until the

holder has compl eted:
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(@

(b)

if the holder completed practical legal training principally under
the supervision of an Australian legal practitioner, whether
involving articles of clerkship or otherwise, to quaify for
admisson to the legal profession in this or another
jurisdiction—a period or periods equivdent to 18 months
supervised legal practice, worked out under relevant
regulations, after the day the holder’s first practising certificate
was granted, or

if the holder completed other practical legal training to qualify
for admisson to the legal profession in this or another
jurisdiction—a period or periods equivdent to 2 years
supervised legal practice, worked out under relevant
regulations, after the day the holder’s first practisng certificate
was granted.

(2) Subsection (1) has effect subject to any other conditions that relate to
engaging in supervised legal practice as a solicitor after a period or
periods referred to in that subsection.

(3) Without limiting any other regulation-making power, the regulations
may authorise a Council to exempt a person from all or any of the
regquirements of subsection (1).

54 Statutory condition regarding practice as a barrister

It isastatutory condition of alocal practisng certificate for a barrister
(but not a solicitor and barrister) that the barrister must not:

(@
(b)
(©)
(d)

engage in legal practice otherwise than as a sole practitioner, or
engage in legal practice in partnership with any person, or
engage in legal practice as the employee of any person, or

hold office as a legal practitioner director of an incorporated
legal practice.

55 Statutory condition regarding notification of offence

(1) Itisastatutory condition of alocal practising certificate that the holder
of the certificate:

(@

must notify the appropriate Council that the holder has been:
() convicted of an offence that would have to be disclosed
under the admission rulesin relation to an application
for admisson to the legal profession under this Act, or
(i)  charged with a serious offence, and
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(b)  must do so within 7 days of the event and by a written notice.

(2) The regulations, or the legal profession rulesif the regulations do not
do so, may specify the form of the notice to be used and the person to
whom or the address to which it is to be sent or delivered.

(3) Thegiving of noticein accordance with Divison 7 (Special powersin
relation to local practising certificates—show cause events) of a
convictionfor aseriousoffence satisfiestherequirements of subsection
(1) () (i) in relation to the conviction.

56 Additional conditions on practising certificates of barristers

(1) Without limiting section 50 (Conditions imposed by Council), the Bar
Council may under that section impose conditions of the following
kinds on the practisng certificate of a barrister:

(@  acondition requiring the holder to undertake and complete to
the satisfaction of the Bar Council a full-time component or
other component of areading program applicable to the holder
and determined or approved by the Bar Council,

(b)  acondition requiring the holder to read with a barrister of a
specified class or description chosen by the holder (including a
barrister chosen from alist of at least 10 barristers kept by the
Bar Council for the purpose) for a specified period and to
comply with such requirements as will enable the barrister, at
the end of the specified period, to certify to the Bar Council that
the holder is fit to practise as a barrister without regtriction.

(2) A condition of akind referred to in subsection (1) that isimposed on
the practising certificate of abarrister may limit the practisng rights of
the barrister until the condition is complied with.

(3) The Bar Council may cancel or suspend alocal practisng certificate
if the holder fails to comply with a condition of the kind referred to in
subsection (1).

57 Conditions imposed by legal profession rules
The legal profession rules may:

(@  imposeconditionsonlocal practisng certificatesor any classof
local practisng certificates, or

(b)  authorise conditions to be imposed on loca practisng
certificates or any class of local practising certificates.
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58 Compliance with conditions

(1) Theholder of acurrent local practisng certificate must not contravene
(in this jurisdiction or elsewhere) a condition to which the certificate
is subject.

Maximum penalty: 100 penalty units.

(2) A contravention of subsection (1) is capable of being unsatisfactory
professional conduct or professional misconduct whether or not the
holder is convicted of an offence in relation to the contravention.

Division 6

Amendment, suspension or cancellation of local
practising certificates

59 Application of this Division

This Division does not apply in relation to matters referred to in
Division 7 (Special powers in relation to local practising
certificates—show cause events).

60 Grounds for amending, suspending or cancelling local practising

certificate

Each of the following is a ground for amending, suspending or
cancdling alocal practising certificate:

(@

(b)

(©)

the holder is no longer a fit and proper person to hold the
certificate,

Note. Section 42 (Suitability to hold local practising certificate) deals with
the question of whether or not a person is a fit and proper person to hold
a practising certificate.

if the holder is an insurable barrister or insurable solicitor
within the meaning of Part 3.3 (Professional indemnity
insurance)—the holder does not have, or no longer has,
professional indemnity insurance that complieswith thisActin
relation to the certificate,

if the holder is an insurable solicitor within the meaning of Part
3.3 (Professional indemnity insurance)—the holder failsto pay
a contribution, instalment of a contribution, or levy in
accordance with section 411 (Contributions) or 412 (Levies) or
Schedule 7 (Professional indemnity insurance—provisions
relating to HIH insurance),
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if a condition of the certificate is that the holder is limited to
legal practice specified in the certificate—the holder is
engaging in legal practice that the holder is not entitled to
engage in under this Act.

Amending, suspending or cancelling local practising certificate

(1) If the appropriate Council believes a ground exists to amend, suspend
or cancel a local practisng certificate (the proposed action), the
authority must give the holder a notice (the show cause notice) that:

(2)

(@

(b)
(©)
(d)

states the proposed action and:

0] if the proposed action isto amend the certificate—states
the proposed amendment, and

(i) if the proposed action is to suspend the
certificate—states the proposed suspenson period, and

states the grounds for proposing to take the proposed action,
and

outlines the facts and circumstances that form the basis for the
Council’s belief, and

invitestheholder to make written representationsto the Council
within a specified time of not less than 7 days and not more
than 28 days, as to why the proposed action should not be
taken.

If, after considering al written representations made within the
specified time and, in its discretion, written representations made after
the specified time, the Council still believes a ground exists to take the
proposed action, the Council may:

(@

(b)

(©)

if the show cause notice stated the proposed action was to
amend the practisng certificate—amend the certificate in the
way stated or in a less onerous way the Council considers
appropriate because of the representations, or

if the show cause notice stated the proposed action was to

suspend the practisng certificate for a specified period:

() suspend the certificate for a period no longer than the
specified period, or

(i) amend the certificate in aless onerousway the Council
considers appropriate because of the representations, or

if the show cause notice stated the proposed action was to
cancel the practising certificate:
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(3)

(4)
(5)

M cancel the certificate, or
(i)  suspend the certificate for a period.

The Council may, at its discretion, consider representations made after
the specified time.

The Council must give the person notice of the authority’s decision.

If the Council decides to amend, suspend or cancel the practisng
certificate, the Council must give the holder an information notice
about the decision.

Operation of amendment, suspension or cancellation of local practising
certificate

(1)

(2)

(3)

(4)

Application of section

This section appliesif a decision is made to amend, suspend or cancel
alocal practisng certificate under section 61 (Amending, suspending
or cancdling local practisng certificate).

Action to take effect on giving of notice or specified date

Subject to subsections (3) and (4), the amendment, suspenson or
cancdlation of the practising certificate takes effect on the later of the
following:

(@  theday notice of the decision is given to the holder,
(b)  theday specified in the notice.

Grant of stay
If the practisng certificateis amended, suspended or cancelled because
the holder has been convicted of an offence:

(@  the Supreme Court may, on the application of the holder, order
that the operation of theamendment, suspenson or cancel laion
of the practisgng certificate be stayed until:

() the end of thetime to appeal against the conviction, and
(i)  if an appeal is made against the conviction—the appeal
is finally decided, lapses or otherwise ends, and

(b)  theamendment, suspension or cancellation does not have effect
during any period in respect of which the stay isin force.

Quashing of conviction

If the practisng certificateisamended, suspended or cancelled because
the holder has been convicted of an offence and the conviction is
quashed:
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(@  the amendment or suspension ceases to have effect when the
conviction is quashed, or

(b)  the cancdlation ceases to have effect when the conviction is
quashed and the certificate is restored as if it had merely been
suspended.

63 Other ways of amending or cancelling local practising certificate

(1) The appropriate Council may amend or cancel a local practisng
certificate if the holder requests the appropriate Council to do so.

(2) The appropriate Council may amend alocal practisng certificate:
(@  foraformal or clerical reason, or

(b)  in another way that does not adversely affect the holder’'s
interests.

(3) Theappropriate Council must cancel alocal practisng certificateif the
holder’s name has been removed from the local roll or the holder
ceases to be an Australian lawyer.

(4) The amendment or cancellation of alocal practisng certificate under
this section is effected by written notice given to the holder.

(5) Section 61 (Amending, suspending or canceling local practising
certificate) does not apply in a case to which this section applies.
64 Relationship of this Division with Chapter 4

Nothing in this Divison prevents a Council from making a complaint
under Chapter 4 (Complaints and discipline) about a matter to which
this Divison relates.

Division 7 Special powers in relation to local practising
certificates—show cause events

65 Definition of “show cause event”
In this Divison:
show cause event, in relation to a person, means:

(@  his or her becoming bankrupt or the subject of a creditor’s
petition presented to the Court under section 43 of the
Bankruptcy Act 1966 of the Commonwealth, or
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(©)

(d)

Official Receiver under section 54A of the Bankruptcy Act
1966 of the Commonwealth of his or her intention to present a
debtor’ s petition or his or her presentation (as adebtor) of such
a petition under section 55 of that Act, or

his or her applying to take the benefit of any law for the relief
of bankrupt or insolvent debtors, compounded with his or her
creditors or made an assignment of his or her remuneration for
their benefit, or

his or her conviction for a serious offence or a tax offence,

whether or not:

0] the offence was committed in or outside this
jurisdiction, or

(i)  the offence was committed while the person was
engaging in legal practice as an Australian legal
practitioner or was practisng foreign law as an
Audtralian-registered foreign lawyer, as the case
requires, or

(iii)  other personsare prohibited from disclosing theidentity
of the offender.

66 Applicant for local practising certificate—show cause event

(1) This section appliesif:

@
(b)

a person (referred to in this Divison as the applicant) is
applying for the grant of alocal practisng certificate, and

ashow cause event in relation to the person happened, whether
before or after the commencement of this section and whether
before or after the person was first admitted to the legal
profession in this or another jurisdiction.

(2) As pat of the application, the applicant must provide to the
appropriate Council awritten statement:

(@
(b)

about the show cause event, and

explaining why, despite the show cause event, the applicant
considers himself or hersdlf to be a fit and proper person to
hold alocal practising certificate.

(3) A contravention of subsection (2) is capable of being unsatisfactory
professional conduct or professional misconduct.
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However, the applicant need not provide a statement under subsection
(2) if the applicant has previously provided to the appropriate Council
a statement under this section, or a notice and statement under section
67 (Holder of local practising certificate—show cause event),
explaining why, despite the show cause event, the applicant considers
himself or herself to be a fit and proper person to hold a loca
practising certificate.

If the show cause event is a pre-admisson event, the appropriate
Council may decide to take no action under this Divison in
connection with the event, if satisfied that it is appropriate to do so
given the passage of time and other circumstances the Council
considers relevant (in which case the Council is not required to
investigate and determine the matter under section 69).

A Council must, within 7 days after receiving awritten statement from
alocal legal practitioner under this section about a show cause event,
provide a copy of the statement to the Commissioner.

A Council may refuse to issue a local practising certificate if the
applicant:

(@  isrequired by this section to provide a written statement about
a show cause event and has failed to provide the statement in
accordance with this section, or

(b)  hasprovided awritten statement in accordance with thissection
but, in the opinion of the Council to which the statement was
provided, the statement is not a genuine or reasonable attempt
to show that the applicant is a fit and proper person to hold a
practisng certificate, or

(c) has failed without reasonable excuse to comply with a
requirement under Chapter 6 (Provisions relating to
investigations) made in connection with an invegtigation of the
show cause event concerned or has committed an offence under
that Chapter in connection with any such invegigation.

Holder of local practising certificate—show cause event

(1)

This section applies to a show cause event that happensin relation to
aperson (referred to in this Division as the holder) who is the holder
of alocal practisng certificate.
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)
(4)

©)

(6)

following:

(@  within 7 days after the happening of the event—notice that the
event happened,

(b)  within 28 days after the happening of the event—a written
statement explaining why, despite the show cause event, the
person considers himself or herself to be afit and proper person
to hold alocal practisng certificate.

A contravention of subsection (2) is capable of being unsatisfactory
professional conduct or professional misconduct.

If a written statement is provided after the 28 days mentioned in
subsection (2) (b), the appropriate Council may accept the statement
and take it into consideration.

A Council must, within 7 days after receiving a notice or statement
from a local practitioner under this section, provide a copy of the
notice or statement to the Commissioner.

A Council may cancel or suspend a local practisng certificate if the
holder:

(@ is required by this section to provide notice or a written
statement about a show cause event and has failed to provide
the notice or statement in accordance with this section, or

(b)  hasprovided awritten statement in accordance with this section
but, in the opinion of the Council to which the statement was
provided, the statement is not a genuine or reasonable attempt
to show that the applicant is a fit and proper person to hold a
practisng certificate, or

(c) has failed without reasonable excuse to comply with a
requirement under Chapter 6 (Provisions relating to
investigations) made in connection with an investigation of the
show cause event concerned or has committed an offence
under that Chapter in connection with any such invegtigation.

68 Investigation and consideration of show cause event

(1)

On becoming aware of the happening of ashow cause eventin relation
to an applicant or holder, the appropriate Council must investigate and
determine within the required period whether the applicant or holder
isafit and proper person to hold alocal practising certificate.
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(2) The appropriate Council must within 14 days of becoming aware of
the happening of the show cause event give notice in writing to the
applicant or holder:

©)

(4)

(5)

(@

(b)

(©

(d)

if the Council has not received a statement or notice under
section 66 or 67 in relation to the show cause event, requiring
the applicant or holder to provide the required statement, and

informing the applicant or holder that a determination in
relation to the matter is required to be made under this
Divison, and

informing the applicant or holder of the required period under
this section in relation to the determination of the matter and
that the applicant or holder will be notified of any extenson of
that period, and

informing the applicant or holder of the effect of the automatic
suspension provisionsin section 70 in the event of the matter
not being determined by the Council or the Commissioner
within the required period.

The appropriate Council must determine the matter by:

@
(b)
(©)

deciding that the applicant or holder is afit and proper person
to hold alocal practising certificate, or

deciding that the applicant or holder is not a fit and proper
person to hold alocal practisng certificate, or

deciding that the applicant or holder is a fit and proper person
to hold alocal practisng certificate but that it is appropriate to
impose conditionson theapplicant’ s or holder’ slocal practisng
certificate for a specified period.

In invedigating and determining a matter under this section the

appropriate Council:

(& isnotlimited to investigating and making its determination on
the basis of just the show cause event concerned, and

(b)  must have regard to the facts and circumstances that surround,
arisein connection with, relate to or give riseto the show cause
event concerned.

For the purposes of this section, the required period within which the

matter must be determined is the period of 3 months (or 4 months if
the Commissioner decides in a particular case to extend the period)
commencing on:
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(6)

(7)

(8)

(@  thedate on which the appropriate Council receives a statement
or notice under section 66 or 67 in relation to the show cause
event, or

(b) if the appropriate Council has not received a statement or
notice as referred to in paragraph (a) when it gives a notice
under subsection (2) to the applicant or holder, the date
specified in the notice as the date of issue of the notice.

If the Commissioner extends a period under subsection (5), the
Commissioner must give notice in writing to the applicant or holder
concerned of the extension of the period.

The appropriate Council isnot required to deal with amatter under this
section if the matter has previously been the subject of invedigation
and determination under this section.

The appropriate Council must give the applicant or holder an
informati on notice about adecisi on under subsection (3) (b) or (¢). The
Commissioner must give that notice if the Commissioner makes the
decision in the exercise of the functions of the Council under section
71 (Commissioner taking over determination of matter).

Power to renew practising certificate or defer action in special
circumstances

(D

(2)

(©)

Despite any other provision of this Divison, a Council may renew a
holder’ s local practising certificate if the end of the financial year for
which the holder’ s current practisng certificateisin forceisimminent
and the Council has not made a determinaion under section 68 in
relation to the holder.

Therenewal of apractisng certificatein the circumstances referred to

in subsection (1) does not prevent a determination from subsequently
being made and action taken under this Division to cancel or suspend
the holder’s local practising certificate.

Despite any other provision of this Act, a Council required to
determineamatter under section 68 in relation to a holder may, for the
purpose of enabling the proper arrangement of the affairs of the
holder:

(@  renew the holder’s local practising certificate for such period,
specified in the local practisng certificate, as the Council
considers necessary to achieve that purpose, or
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defer canceling or suspending the holder’s local practisng
certificatefor such period asthe Council considers necessary to
achieve that purpose.

No decisionin required period—suspension of practising certificate and
referral to Commissioner

(1) If the appropriate Council has not determined a matter under section
68 (Investigation and consideration of show cause event) within the
required period under that section:

(@
(b)

the Commissioner must take over the determination of the
matter under that section from the Council, and

if the matter concernsthe holder of alocal practisng certificate,
the local practisng certificate of the holder concerned is
suspended.

Note. Subsection (1) extends to an applicant for a local practising certificate but
the rest of this section applies only to the holder of a local practising certificate that
is suspended under subsection (1).

(2) A suspenson imposed by this section remains in force (unless the
Tribunal orders its removal sooner) until:

(@
(b)

the Commissioner decides that the holder is a fit and proper
person to hold a local practisng certificate, or

the appropriate Council has given effect to any other decision
of the Commissioner as required by section 72 (Council to
implement decisions under this Division).

(3) The holder whose local practisng certificate is suspended by this
section may make an application to the Tribunal to remove the
suspenson.

(4) When dealing with such an application, the Tribunal may make any
one or more of the following orders:

(@

(b)
(©)

an order removing the suspension on the grounds that the
holder is a fit and proper person to hold a local practisng
certificate,

an order continuing the suspenson for a specified period,

an order that specified conditions be imposed on the holder’'s
local practisng certificate for a specified period,
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(6)

(d)  an order that the appropriate Council cancel the holder’s local
practising certificate on the ground that the holder is not a fit
and proper person to hold alocal practising certificate,

(e)  an order that the Commissioner suspend any invegtigation or
determination of the matter pending the Tribunal’ s decision on
the application.

The Commissioner may investigate and determine a matter under this
Divison and exercise powers under this Divison in relation to the
matter despite a suspension under this section of the local practisng
certificate concerned unless the Tribunal otherwise orders under this
section.

The Commissioner and a Council are to give effect to any order of the
Tribunal under this section.

71 Commissioner taking over determination of matter

When the Commissioner takes over the determination of a matter
under section 68 (I nvestigationand consideration of show cause event)
from a Council:

(@  the Council is not required to determine the matter and is to
cease to deal with the matter, and

(b)  the Commissioner has and may exercise the functions of the
Council to investigate and determine the matter under section
68 (Investigation and consideration of show cause event), and

(c) the Council is to provide any assistance required by the
Commissioner to investigate the matter (including copies of or
access to al documents held by the Council that relate to the
matter or are required for the purpose of invegigating the
matter).

72 Council to implement decisions under this Division

(1)

If the appropriate Council or the Commissioner decides under this
Dividon that the applicant or holder is not a fit and proper person to
hold alocal practigng certificate:

(@  the Council must give effect to that decision by refusing the
grant of a local practisng certificate to the applicant or by
immediately cancdling or suspending the holder’s loca
practising certificate, and
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(b)  the Council may make a complaint in relation to the matter
under Part 4.2, or ingtitute proceedingsin relation to the matter
in the Tribunal under Part 4.8 (as if the matter had been the
subject of complaint and invegigation under Chapter 4).

If a Council institutes proceedings in the Tribunal as referred to in
subsection (1) (b), the Council must notify the Commissioner that
those proceedings have been instituted.

If the appropriate Council decides under this Divison that it is
appropriate to impose conditions on an applicant’s or holder’s local
practisng certificate, the Council must give effect to that decision by
imposing those conditions.

If the Commissioner decides under this Divison that it is appropriate
to impose conditions on an applicant’s or holder’s local practising
certificate, the Council must give effect to that decision by imposing
such of those conditions as it considers to be appropriate after
consultation with the Commissioner.

If the appropriate Council or the Commissioner decides under this
Divison that the applicant or holder is afit and proper person to hold
alocal practigng certificate, the Council must, subject to thisAct, grant
alocal practisng certificate to the applicant or lift any suspension of
the holder’s local practising certificate.

Conditions imposed as referred to in this section must continue to be
imposed for such period as the appropriate Council has decided isthe
period for which they should be imposed or (in the case of conditions
that the Commissioner has decided it is appropriatetoimpose) for such
period as the appropriate Council has decided is the period for which
they should be imposed after consultation with the Commissioner.

The appropriate Council must not grant alocal practising certificate to
an applicant during any period that the Commissioner has directed
under this Divison that the person is not to be granted a local
practisng certificate.

A cancdlation or suspendon of or imposition of conditionson alocal
practising certificate takes effect when the appropriate Council gives
notice in writing of it to the holder.

Despite section 60 of the Administrative Decisions Tribunal Act 1997,
an application to the Tribunal for areview of a decision referred to in
this section does not affect the operation of the decision under review
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or prevent the taking of action under this section to implement that
decision.

Failure to comply with conditions imposed under this Division

(1)

)

(3)

If the holder of a local practisng certificate contravenes without
reasonable excuse a condition of the practisng certificate imposed
under this Dividon:

(@)  thecontravention is professional misconduct, and

(b)  the appropriate Council may, by written notice given to the
holder, cancel or suspend the local practisng certificate.

The notice under this section must;

@ include an information notice about the cancdlation or
suspension, and

(b)  state that the holder may apply for areview of the decision of
the Council under section 75.

The Council may revoke a suspension under this section at any time.

Restriction on making further applications

(1)

(2)

(3)

(4)

If the appropriate Council refusesto grant alocal practising certificate
to an applicant or cancels a holder’s local practising certificate under
this Divison, the Council may also decide that the applicant or holder
is not entitled to apply for the grant of alocal practisng certificate for
a specified period not exceeding 5 years.

The Commissioner may, in making a decision that an applicant or
holder is not a fit and proper person to hold a local practisng
certificate, also decide that the applicant or holder is not entitled to
apply for thegrant of alocal practisng certificate for aspecified period
not exceeding 5 years.

If the Council or Commissioner makes such a decision, the decision
must be included in the information notice required under section 68
(8).

A person in respect of whom a decision has been made under this
section, or under a provision of a corresponding law, is not entitled to

apply for the grant of aloca practising certificate during the period
specified in the decision.
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(1) Anapplicant or holder who is dissatisfied with a decision of a Council
or the Commissioner under this Division with respect to the applicant
or holder may apply to the Tribunal for areview of the decision.

(2) A Council must notify the Commissioner of the lodging of any
application for review of adecision of the Council. The Commissioner
must notify the appropriate Council of the lodging of any application
for review of a decision of the Commissioner.

(3) In proceedings on a review by the Tribunal of a decision under this
Divigon in which the question of whether a person is afit and proper
person to hold alocal practisng certificateis at issue:

(@  theonusof establishing that a person is afit and proper person
to hold alocal practisng certificate is on the person asserting
that fact, and

(b) itisto be presumed in the absence of evidence to the contrary
that any statement of facts in the reasons of a Council or
Commissioner for the decision concerned isa correct statement
of the factsin the matter, and

(c) a certificate of conviction of an offence (being a certificate
referred to in section 178 (Convictions, acquittals and other
judicial proceedings) of the Evidence Act 1995) is admissible
in the proceedings and is evidence of the commisson of the
offence by the person to whom it relates, and

(d) a document that appears to be a document issued for the
purposes of or in connection with any application, proceedings
or other matter arising under the Bankruptcy Act 1966 of the
Commonwedth is admissible in the proceedings and is
evidence of the matters stated in the document.

(4) TheTribunal may make any order it considers appropriate on areview
under this section, including any of the following orders:

(@  anorder directing the appropriate Council to grant, or to refuse
to grant, an application for alocal practisng certificate,

(b)  anorder directing the appropriate Council to cancel or suspend
for a specified period a local practisng certificate, or to
reinstate alocal practising certificate that has been cancelled or
suspended,
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(5)

(6)

(c)  an order that an applicant or holder is not entitled to apply for
the grant of alocal practisng certificate for a specified period
not exceeding 5 years,

(d)  anorder directing theappropriate Council to impose conditions
on alocal practisng certificate for a specified period, or to vary
or revoke conditions imposed by the appropriate Council or to
vary the period for which they are required to be imposed.

The Tribunal may not order the imposition of conditions on a local
practisng certificate without first taking submissions from the
appropriate Council as to the appropriateness of the proposed
conditions.

The appropriate Council is to give effect to any order of the Tribunal
under this section.

Parties to Tribunal proceedings

(1)

(2)

3)

(4)

Thefollowing persons are entitled to appear at a hearing conducted by
the Tribunal on a review under section 75 (Review of decisions by
Tribunal):

(@  theapplicant or holder who applied for the review,
(b)  therelevant Council,

(c) the Commissioner,

(d) theAttorney General.

The Tribunal may grant leave to any other person to appear at the
hearingif satisfied that it is appropriate for that person to appear at the
hearing.

Despite section 71 of the Administrative Decisions Tribunal Act 1997,
a person who is entitled to appear at the hearing or who is granted
leave to appear at the hearing may appear personally or be represented
by an Australian legal practitioner or (with the leave of the Tribunal)
by any other person.

Any person who appears at a hearing (otherwise than as awitness) is
taken to be a party to the proceedings concerned.

Relationship of this Division with Chapters 4 and 6

(1)

The provisions of Part 4.4 (Investigation of complaints), and the
provisions of Chapter 6 (Provisions relating to investigations) that are
relevant to Part 4.4, apply, with any necessary adaptations, in relation
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to a matter under this Divison, as if the matter were the subject of a
complaint under Chapter 4.

(2) Nothingin this Divison prevents a Council from making a complaint
under Chapter 4 about a matter to which this Divison relates.

Further provisions relating to local practising
certificates

Immediate suspension of local practising certificate

(1) This section applies, despite Divisons 6 and 7, if the appropriate
Council considers it necessary in the public interest to immediately
suspend alocal practising certificate on:

(2)

(3)

(@
(b)
(©)

any of the grounds on which the certificate could be suspended
or cancelled under Division 6, or

the ground of the happening of a show cause event (within the
meaning of Divison 7) in relation to the holder, or

any other ground that the Council considers warrants
suspenson of the local practisng certificate in the public
interest,

whether or not any action has been taken or commenced under
Dividon 6 or 7 in relation to the holder.

The Council may, by written notice given to the holder, immediately
suspend the practising certificate until the earlier of the following:

@

(b)

the time at which the Council informs the holder of the
Council’s decision by notice under section 61 (Amending,
suspending or canceling local practisng certificate),

the end of the period of 56 days after the noticeis given to the
holder under this section.

The notice under this section must:

(@
(b)

(©)

include an information notice about the suspension, and

state that the practitioner may make written representations to
the Council about the suspenson, and

state that the person may appeal against the suspenson under
section 108 (Appeal against certain decisions of Councils).
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80

(5)
(6)

suspenson, and the Council must consider the representations.

The Council may revoke the suspension at any time, whether or not in
response to any written representations made to it by the holder.

Nothing in this section prevents a Council from making a complaint
under Chapter 4 about a matter to which this section relates. The
suspenson of alocal practisng certificate under this section does not
affect any disciplinary processesin respect of matters arising before the
suspenson.

Surrender and cancellation of local practising certificate

(1)
)

Theholder of alocal practising certificate may surrender the certificate
to the appropriate Council.

The Council may cancel the surrendered certificate.

Return of local practising certificate

(1

(2)

©)

(4)

This section applies if a local practisng certificate granted to an
Australian legal practitioner:

(@)  isamended, suspended or cancelled by the appropriate Council,
or

(b)  isreplaced by another certificate.

The appropriate Council may give the practitioner a notice requiring
the practitioner to return the certificate to the Council in the way
specified in the notice within a specified period of not less than 14
days.

The practitioner must comply with the notice, unless the practitioner
has a reasonable excuse.

Maximum penalty: 20 penalty units.

The Council must return the practisng certificate to the practitioner as
soon as practicable:

(@ if the certificate is amended—after amending it, or

(b) if the certificate is suspended and is till current at the end of
the suspension period—at the end of the suspension period.
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(1) Practice as abarrister is subject to the barristers rules.

(2) Practice as a barrister is not subject to any other rules, practice
guidelines or rulings of the Bar Association or Bar Council.

Practice as a solicitor
(1) Practiceasasaolicitor is subject to the solicitors rules.

(2) Practice as a solicitor is not subject to any other rules, practice
guidelines or rulings of the Law Society or Law Society Council.

Client access

(1) Barristers
Barristers may accept any clients, subject to the barristersrulesand the
conditions of any relevant practising certificate.

(2) Solicitors
Solicitors may accept any clients, subject to the solicitors rules and the
conditions of any relevant practising certificate.

(3) Contracts
A barrister or solicitor may enter into a contract for the provision of
services with a client or with another legal practitioner. The barrister
or solicitor may accordingly sue and be sued in relation to the contract.

(4) Barristers contracts
A barrister may enter into a contract with a client even though the
barrister has accepted a brief from a solicitor in the matter.

(5) Immunity
Nothing in this section affects any law relating to immunity to suit in
relation to advocacy.

Advertising

(1) A barrister or solicitor may advertise in any way the barrister or
solicitor thinks fit, subject to any regulations under section 85.

(2) However, an advertisement must not be of akind that is or that might
reasonably be regarded as:

(@  false, misleading or deceptive, or
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(3)

(b)  in contravention of the Trade Practices Act 1974 of the
Commonwealth, the Fair Trading Act 1987 or any similar
legislation.

A contravention by a barrister or solicitor of subsection (2) is capable
of being professional misconduct or unsatisfactory professional
conduct, whether or not the barrister or solicitor is convicted of an
offence in relation to the contravention.

85 Regulation of advertising and other marketing of services

(1)

)
(3)

(4)

The regulations may make provision for or with respect to regulating
or prohibiting conduct by any person that relates to the marketing of
legal services, including (without limitation) regulating or prohibiting
any of the following:

(8  advertisng by abarrister or solicitor,

(b)  advertising by any person for or on behaf of a barrister or

solicitor,

(c)  advertisng by any person in connection with the provision of
legal services,

(d) advertisng by any person of services connected with personal
injury.

Theregulationsunder this section may create an offence punishable by
a penalty not exceeding 100 penalty units.

The Attorney General may direct a person in writing not to engage in
conduct described in the direction if the Attorney General is satisfied
that:

(@  theconduct contravenes the regulations under this section, and

(b)  the person has been engaging in conduct of that or a similar
kind.

The Tribunal may, on application made under subsection (5), direct a
barrister or solicitor not to engage in conduct if the Tribunal is satisfied
that:

(@  the conduct contravenes the regulations under section 142 of
the Workplace Injury Management and Workers Compensation
Act 1998, and

(b)  thebarrister or solicitor has been engaging in conduct of that or
asimilar kind.
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An application made to the Tribunal may be made under this section
by the appropriate Council or the Commissioner.

The Tribunal cannot deal with an application for a direction with
respect to conduct that is the subject of a direction by the Attorney
General under this section or by the appropriate Minister under section
142 of the Workplace Injury Management and Workers Compensation
Act 1998. Any such ministerial direction may be given with respect to
any conduct even if proceedings are pending before, or have been dealt
with by, the Tribunal with respect to the conduct.

The following applies in connection with proceedings before the
Tribunal under this section:

(@)  thepartiesto the proceedings are the applicant and the person
to whom the direction is proposed to be given,

(b)  the matter is to be allocated to the Legal Services Divison of
the Tribunal,

(c)  the Tribunal is to conduct an initial ex parte hearing for the
purpose of determining whether to issue adirection pendingthe
final determination of the matter.

A person who contravenes adirection under this sectionisguilty of an
offence.

Maximum penalty: 100 penalty units.
A contravention by a barrister or solicitor:

(@  of adirection under this section or under section 142 of the
Workplace Injury Management and Workers Compensation Act
1998 is professional misconduct, or

(b)  of aregulation under this section (or under section 142 of that
Act) is professional misconduct, but only if the regulation
declares that the contravention is professional misconduct.

The Attorney General is not required, before giving a direction under
this section, to notify the person to whom the direction is given or any
other person who may be affected by the direction.

A direction under this section may be amended or revoked.

Payments are to be made from the Public Purpose Fund for the
purposes of meeting the costs and expenses of a Council or the
Commissioner in exercising functionsunder this section (including the
prosecution of offences under this section).
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personal injury includes pre-natal injury, impairment of a person’s

physical or mental condition or a disease.

86 Specialisation

87

88

89

(1)

(2)

A barrister or solicitor must not advertise or hold himself or herself out
as being a specidist or as offering specialist services, unless the
barrister or solicitor:

@ has appropriate expertise and experience, or

(b) is appropriately accredited under an accreditation scheme
conducted or approved by the Bar Council or Law Society
Council.

The Bar Council or Law Society Council is required to approve an
accreditation scheme if directed to do so by the Attorney General.

Advocates

(1)
)

(3)

Barristers and solicitors may act as advocates.

Barristers and solicitors may appear, and have a right of audience, in
any court as advocates.

Joint rulesmay be made about ethical rulesto be observed by barristers
and solicitors in the practice of advocecy.

Joint advocates

(1)
(2)

In any proceedings, one or more barristers and one or more solicitors
may appear together as advocates.

The appearance together as advocates of a barrister and solicitor may
be regulated by joint rules, but not by legal profession rules made by
one Council only.

Attendance

(1)

(2)

There isno rule or practice that prevents a barrister from attending on
another barrister or solicitor or a solicitor from attending on another
solicitor or barrister.

Nothing in this section prevents arrangements being made between
individual Australian legal practitioners with regard to attendance on
each other.
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90 Prohibition of official schemes for recognition of seniority or status
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(D

(2)

(3)
(4)

(5)

(6)

(7)

Any prerogative right or power of the Crown to appoint persons as
Queen’s Counsdl or to grant letters patent of precedence to counsel
remains abrogated.

Nothing in this section affects the appointment of a person who was
appointed as Queen’'s Counsel before the commencement of this
section.

Nothing in this section abrogates any prerogativeright or power of the
Crown to revoke such an appointment.

No law or practice prevents a person who was Queen’s Counsel
immediately before thecommencement of this section from continuing
to be Queen’s Counsel while a barrister or solicitor.

Executive or judicial officers of the State have no authority to conduct
aschemefor therecognition or assignment of seniority or statusamong
legal practitioners.

Nothing in subsection (5) prevents the publication of a list of legal
practitioners in the order of the dates of their admission, or a list of
barristers or solicitors in the order of the dates of their becoming
barristers or solicitors, or a list of Queen’s Counsel in their order of
seniority.

In this section:

executive or judicial officers includes the Governor, Ministers of the
Crown, Parliamentary Secretaries, statutory office holders, persons
employed in the Public Service or by the State, an authority of the
State or another public employer, and also includes judicia office
holders or persons acting under the direction of the Chief Justice of
New South Wales or other judicial office holder.

Queen’s Counsel meansone of Her Mgjesty’s Counsel learned in the
law for the State of New South Wales and extendsto King's Counsel
where appropriate.



Legal Profession Act 2004 No 112 Section 91

General requirements for engaging in legal practice Chapter 2
Legal practice by Australian legal practitioners Part 2.4
Division 10 Fees for practising certificates

91 Fee for practising certificate

(1)

)

(©)

(4)

(5)

(6)

(7)

(8)

(9)

A feeispayable for thegrant or renewal of alocal practisng certificate
of such amount as is determined by the appropriate Council and
approved by the Attorney General.

A Council may determinedifferent practisng certificate feesaccording
to such different factors as are specified in the determinaion and
approved by the Attorney General.

A Council may waive payment of the practisng certificate fee or any
part of the fee.

Subject to the regulations (if any), a Council is to determine the
practising certificate fee on a cost recovery basis, with the fee being
such amount as is required from time to time for the purpose of
recovering the costs of or associated with the regulatory functions of
the Council or of the Bar Association or Law Society, as the case
requires.

Theregulatory functions of aCouncil, the Bar Association or the Law
Society are its functions under this Act, and any other functions it
exercises that are associated with the regulation of legal practice or
mai ntai ning professional standards of legal practice.

The practisng certificate fee is not to include any charge for
membership of the Bar Association or Law Society and is not to
include any amount that is required for the purpose of recovering any
costs of or associated with providing servicesor benefits to which local
legal practitioners become entitled as members of the Bar Association
or Law Society.

In addition, in determining the practisng certificate fee, aCouncil must
exclude costs that are otherwise recoverable under this Act (for
example, costs payable from the Public Purpose Fund under this Act).

The regulations may make provision for or with respect to the
determination of practisng certificate fees, including by specifyingthe
costs that may or may not be recovered by the charging of practising
certificate fees.

In this section:
costs includes expenses.
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Late fee

If an application for a practising certificate is accepted by a Council
after the end of the period prescribed by the regulations for the
purposes of section 47 (Timing of application for renewal of local
practisng certificate) during which the application is authorised to be
made, payment of a late fee prescribed by the regulations may, if the
Council thinks fit, be required as a condition of acceptance of the
application.

Refund of fees

(1) Theregulations may provide for the refund of a portion of a fee paid
in respect of alocal practisng certificateif it is suspended or cancelled
during its currency.

(2) Without limiting subsection (1), the regulations may specify:
(@  thecircumstancesin which arefund isto be made, and

(b)  theamount of therefund or the manner in which the amount of
the refund is to be determined.

Submission of budget to Attorney General

(1) The Attorney Genera may from time to time require a Council to
prepare and submit abudget to the Attorney General, in respect of such
period as the Attorney General directs, relating to any costs (or
projected costs) that are recoverable (or are proposed to be recovered)
by the charging of a practising certificate fee.

(2) The budget is to include such information as the Attorney General
directs. In particular, the Attorney General may require the provision
of information about the administration of the Council (induding the
Bar Association and the Law Society).

(3) The Attorney Genera may refuse to approve the amount of a
practising certificatefee under section 91 (Feefor practising certificate)
if the Council has failed to submit a budget as required under this
section.

(4) In this section:
costs includes expenses.
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95 Audit of Council activities

(1) The Attorney General may appoint an appropriately qualified person
to conduct an audit of al or any particular activities of a Council for
the purpose of determining the following:

(@  whether any activitiesthe costs of which are recoverable, or are
proposed to be recovered, by the charging of a practising
certificatefee are being carried out economically and efficiently
and in accordance with the relevant laws,

(b)  whether practisng certificate fees are being expended for the
purpose of defraying the costs in respect of which the fees are
charged.

(2) A Council is to provide all reasonable assistance to the person
appointed to conduct the audit.

(3) The person appointed to conduct the audit is to report to the Attorney
Genera on the result of the audit.

(4) Anaudit may be conducted under this section whenever the Attorney
General considers it appropriate.

(5) Inthissection:
audit includes an examination and inspection.
costs includes expenses.
Council includes the Bar Association and the Law Society.

Division 11 Interstate legal practitioners

96 When does an interstate legal practitioner establish an office?

For the purposes of this Division, an interstate legal practitioner
establishesan officein thisjurisdiction when the practitioner offersand
provides legal servicesto the public in this jurisdiction from an office
maintained by the practitioner, or by the employer or a partner in legal
practice of the practitioner, for that purpose in this jurisdiction.

97 Notification of establishment of office required

(1) An interstate legal practitioner who establishes an office in this
jurisdiction must, within the period after establishing the office
prescribed by the regulations, give written notice:
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€ if he or she proposes to practise as a barrister—to the Bar
Council, or

(b)  if he or she proposes to practise as a solicitor—to the Law
Society Council.

Maximum penalty: 20 penalty units.

(2) A notice under this section is to contain the particulars prescribed by

the regulations.

98 Professional indemnity insurance if office established

(1) This section appliesto an interstate legal practitioner:

(@  who establishes an officein this jurisdiction, and

(b)  who, if he or she were alocal legal practitioner, would be an
insurable barrister or insurable solicitor (within the meaning of
section 403 or 406 respectively).

(2) Theinterstate legal practitioner must not practise as a barrister or as a

solicitor in this jurisdiction unless he or she has appropriate indemnity
insurance in respect of his or her practice in this jurisdiction.

Maximum penalty: 100 penalty units.

(3) Theinterstate legal practitioner has appropriate indem nity insurance

in this jurisdiction as a barrister or solicitor if there is in force in
respect of the practitioner a policy of indemnity insurance that
provides the same (or ahigher) minimum level of indemnity in respect
of his or her practice in this jurisdiction as, and has terms that are
broadly equivdent to, that approved by the Attorney General in respect
of insurable barristers or solicitors (as appropriate) under section 403
(Professional indemnity insurancefor barristers) or 406 (Solicitor to be
insured and to make contributions).

99 Professional indemnity insurance if office not established

(1) If the indemnity under a policy of indemnity insurance in force in
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respect of an interstate legal practitioner who has not established an
officein thisjurisdictionisless than that required to be maintained by
an interstate legal practitioner to whom section 98 (Professional
indemnity insurance if office established) applies, the interstate legal
practitioner must disclosethedifferenceto aclient or prospectiveclient
before being retained by the client or prospective client.
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(2) A failureto comply with thissectionis capable of being unsatisfactory

professional conduct or professional misconduct.

100 Extent of entitlement of interstate legal practitioner to practise in this
jurisdiction

(1)

(2)

(3)

4)

(5)

This Division does not authorise an interstate legal practitioner to
engage in legal practice in this jurisdiction to a greater extent than a
local legal practitioner could be authorised under a local practising
certificate.

Also, an interstate legal practitioner’s right to engage in legal practice
in thisjurisdiction:
(@  issubject to:

) any conditions imposed by the appropriate Council
under section 101 (Additional conditions on practice of
interstate legal practitioners), and

(i)  any conditionsimposed by or under thelegal profession
rules as referred to in that section, and

(b) is, to the greatest practicable extent and with all necessary

changes:

(1) the same as the practitioner’s right to engage in legal
practice in the practitioner’ s home jurisdiction, and

(i)  subject to any condition on the practitioner’s right to
engage in legal practice in that jurisdiction, including
any conditions imposed on his or her admisson to the
legal profession in this or another jurisdiction.

If there is an inconsistency between conditions mentioned in
subsection (2) (a) and conditions mentioned in subsection (2) (b), the
conditions that are, in the opinion of the appropriate Council, more
onerous prevail to the extent of the inconsistency.

An interstate lawyer must not engage in lega practice in this
jurisdiction in amanner not authorised by this Act or in contravention
of any condition referred to in this section.

A contravention of this section is capable of being unsatisfactory
professional conduct or professional misconduct.
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Additional conditions on practice of interstate legal practitioners

(1) The appropriate Council may, by written notice to an interstate legal
practitioner engaged in legal practice in this jurisdiction, impose any
condition on the practitioner’s practice that it may impose under this
Act on alocal practisng certificate.

(2) Also, an interstate legal practitioner’s right to engage in legal practice
in this jurisdiction is subject to any condition imposed by or under an
applicable legal profession rule.

(3) Conditions imposed under or referred to in this section must not be
more onerous than conditions applying to local legal practitioners.

(4) A notice under this section must include an information notice about
the decision to impose a condition.

Special provisions about interstate legal practitioner engaging in
unsupervised legal practice in this jurisdiction

An interstate legal practitioner must not engage in unsupervised legal
practice in this jurisdiction unless:

(& if thepractitioner completed practical legal training principally
under the supervision of an Australian lawyer, whether
involving articles of clerkship or otherwise, to qualify for
admission to the legal profession in this or another
jurisdiction—thepractitioner hasundertaken aperiod or periods
equivdent to 18 months’ supervised legal practice, worked out
under relevant regulations, after the day the practitioner’s first
practising certificate was granted, or

(b) if the practitioner completed other practical legal training to
qualify for admission to the legal profession in this or another
jurisdiction—the practitioner hasundertaken aperiod or periods
equivaent to 2 years supervised legal practice, worked out
under relevant regulations, after the day the practitioner’s first
practising certificate was granted.

Interstate legal practitioner is officer of Supreme Court

An interstate legal practitioner engaged in legal practice in this
jurisdiction has al the duties and obligations of an officer of the
Supreme Court, and is subject to the jurisdiction and powers of the
Supreme Court in respect of those duties and obligations.
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104 Protocols

105

(1) The Councils separately or jointly may enter into arrangements
(referred to in this Division as protocols) with regul atory authorities of
other jurisdictions about determining:

(@

(b)

(©)

the jurisdiction from which an Australian lawyer engages in
legal practice principally or can reasonably expect to engage in
legal practice principally, or

the circumstances in which an arrangement under which an
Australian legal practitioner practisesin a jurisdiction:

) can be regarded as being of a temporary nature, or

(i)  ceasesto be of atemporary nature, or

the circumstancesin which an Australian legal practitioner can
reasonably expect to engage in legal practice principally in a
jurisdiction during the currency of an Australian practisng
certificate.

(2) For the purposes of this Act, and to the extent that the protocols are
relevant, a matter referred to in subsection (1) (a), (b) or (c) isto be
determined in accordance with the protocols.

(3) The Councils may enter into arrangements that amend, revoke or
replace a protocol.

(4) A protocol does not have effect in this jurisdiction unless it is
embodied or identified in the regulations.

Consideration and investigation of applicants or holders

(1) To help it consider whether or not to grant, renew, suspend or cancel
alocal practisng certificate, or impose conditionson alocal practising
certificate, a Council may, by notice to the applicant or holder, require
the applicant or holder:

@
(b)

(©)

to give it specified documents or information, or

to be medically examined by a medical practitioner nominated
by the Council, or

to co-operate with any inquiries by the authority that it
considers appropriate.
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A failure to comply with a notice under subsection (1) by the date
specified in the notice and in the way required by the notice is a
ground for making an adverse decision in relation to the action being
considered by the Council.

Without limiting subsection (2), a falure to comply with a
requirement for medical examination may be accepted by the Council
as evidence of the unfitness of the person to engage in legal practice.

Register of local practising certificates

(1)
(2)

©)

4)

©)
(6)

(7)

A Council must keep aregister of the names of Australian lawyers to
whom it grants local practising certificates.

The regulations may make provision for or with respect to the
following:

(8  theinformation that may be included in the register,
(b)  theinformation that must be included in the register,

(c) the notification by local legal practitioners to the appropriate
Council of changes of particulars,

(d) the notification by the Council to other authorities of
particulars contained in the register.

The register must state the conditions (if any) imposed on a local
practising certificate in relation to engaging in legal practice.

A condition imposed on a local practising certificate relating to
infirmity, injury or mental or physical illnessis not to be stated on the
register unless:

(8  the condition restricts the holder’s right to engage in legal
practice, or

(b)  the holder consents to the condition being stated on the
register.
The register may be kept in the way the Council decides.

The Council may publish, in circumstances that it considers
appropriate, the names of persons kept on the register and any other
information included in the register concerning those persons.

The register must be available for inspection, without charge, at the
Council’s office during normal business hours.
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(1)

(2)

(©)
(4)

()

The Commissioner or a Council may apply to the Supreme Court for
an order or injunction that alocal legal practitioner not contravene a
condition imposed under this Part.

The Commissioner or a Council may apply to the Supreme Court for
an order or injunction that an interstate legal practitioner not
contravene a requirement of section 100 (4) (Extent of entitlement of
interstate legal practitioner to practise in this jurisdiction).

No undertaking as to damages or costs is required.

The Supreme Court may grant an order or injunction on such terms as
it considers appropriate, and make any order it considers appropriate,
on the application.

This section does not affect the generality of section 720 (Injunctions).

Appeal against certain decisions of Councils

(1

(2)
©)

(4)

A person who is dissatisfied with any of the following decisions of a
Council may appeal to the Supreme Court against the decision:

(@) a decision to refuse to grant or renew a local practisng
certificate, or

(b) a decision to amend, suspend or cancel a local practising
certificate.

The Supreme Court may make such order in the matter as it thinksfit.

Except to the extent (if any) that may be ordered by the Supreme
Court, the lodging of an appeal does not stay the effect of the refusal,
cancellation, amendment or suspension appealed against.

This section does not apply to a decision under Divison 7.

109 Attorney General

The Attorney General, while admitted to the legal profession in this or
any other jurisdiction, is entitled to an unconditional practisng
certificate. The Attorney General may elect to hold a practisng
certificate as a barrister or as a solicitor.
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(D

(2)

(©)

(4)

The Crown Solicitor may, in hisor her official capacity, act as solicitor
for:

(@  the State of New South Wales, or
(b)  a person suing or being sued on behalf of the State of New

South Wales, or

(c)  aMinister of the Crown in his or her official capacity as such
aMinister, or

(d)  abody established by an Act or other law of New South Wales,
or

(e) an officer or employee of the Public Service or any other
service of the State of New South Wales or of a body
established by an Act or other law of New South Wales, or

) a person holding office under an Act or other law of New
South Wales or because of the person’s appointment to that
office by the Governor or a Minister of the Crown, or

(g) any other person or body, or any other class of persons or
bodies, approved by the Attorney General.

The Crown Solicitor may act under subsection (1):
(@  with or without charge, or

(b)  for aparty in amatter that is not the subject of litigation, even
if aso acting under that subsection for another party in the
matter.

The Crown Solicitor may, in his or her official capacity, act as agent
for:

(@)  another State or a Territory, or

(b) a the request of another State or a Territory—an
instrumentality of, or a person in the service of, that State or
Territory.

If, under subsection (1) (g), the Crown Solicitor is given approval to
act as solicitor for a Minister of the Crown (otherwise than in his or
her officia capacity as such a Minister), the following must be
included in the annual report under the Annual Reports (Departments)
Act 1985 of the Crown Solicitor’s activities:

(@  thename of the Minister,
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()

(©)

disclosure of any confidential client information),

the costs incurred by the Crown Solicitor in acting for the
Minister and the amount charged to the Minister for so acting.

In this section, areferenceto a State or a Territory includes areference
to the Crown in right of the State or Territory and to the Government
of the State or Territory.

111 Government and other lawyers—exemption from certain conditions

(1) This section appliesto each of the following persons:

)

(@

(b)

(€

(d)

a local lega practitioner who is the holder of a statutory
position under the Crown (whether in the right of this
jurisdiction or in another right),

a local legal practitioner who acts as parliamentary counsel
under a contract of service, or contract for services, with the
Crown (whether in the right of this jurisdiction or in another
right),

alocal legal practitioner who is, or is a member of a class or

description of local lega practitioners, specified by the
appropriate Council for the purposes of this subsection,

alocal legal practitioner who is, or is a member of a class or
description of local legal practitioners, specified by the
regulations for the purposes of this subsection,

while the person is a local legal practitioner to whom at least one of
the paragraphs of this subsection applies.

The local practisng certificate of a person to whom this section
appliesis not subject to conditions of the kind referred to in section 50
(3) (a), (b) and (d) (Conditions imposed by Council) or 56 (1)
(Additional conditions on practising certificates of barristers), other
than a condition relating to continuing legal education.

112 Government lawyers—exemption from certain provisions

(1) Nothingin Divison 9 (Practice as a barrister or solicitor) affects:

(@

practice as a barrister as the holder of a statutory office under
the Crown (whether in right of New South Wales or in another
right), or
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practice as parliamentary counsel under a contract of service, or
contract for services, with the Crown (whether in right of New
South Wales or in another right).

(2) This section does not limit the operation of section 114 (Government
lawyers of other jurisdictions).

113 Government lawyers—imposition of additional conditions

Without limiting section 50 (Conditions imposed by Council), the Bar
Council may under that section impose conditions of the following
kinds on the local practisng certificate of a barrister:

(@

(b)

(©)

acondition limiting the holder to practisng as a barrister asthe
holder of a statutory office under the Crown (whether in right
of New South Wales or in another right),

acondition limiting the holder to practisng as abarrister in any
other office under acontract of service, or contract for services,
with the Crown (whether in right of New South Wales or in
another right),

a condition limiting the holder to practisng as parliamentary
counsel under a contract of service, or contract for services,
with the Crown (whether in right of New South Wales or in
another right).

114 Government lawyers of other jurisdictions
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(1) A government employee of another jurisdiction is not subject to:

(@

(b)
(©)
(d)

any prohibition under this Act about:

(1) engaging in legal practicein this jurisdiction, or

(i) making representations about engaging in legal practice
in thisjurisdiction, or

conditionsimposed on alocal practisng certificate, or

requirements of legal profession rules, or

professional discipline,

in respect of the performance of his or her official duties or functions
as a government employee of the other jurisdiction to the extent that
he or she is exempt from matters of the same kind under alaw of the
other jurisdiction.
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(2) Contributions and levies are not payable to the Fidelity Fund by or in
respect of a government employee of another jurisdictionin his or her
capacity as a government employee.

(3) Without affecting subsections (1) and (2), nothing in this section
prevents a government employee of another jurisdiction from being
granted or holding alocal practisng certificate.

(4) Inthissection:

another jurisdiction means:

(@  another State or Territory of the Commonwealth, or
(b)  the Commonwealth.

government agency of another jurisdiction means:

(@  agovemnment department of that jurisdiction, or

(b)  abody or organisation that is established by or under the law of
that jurisdiction for a public purpose or to exercise
governmental functions,

and includes a body or organisation (or a class of bodies or
organisations) prescribed by the regulations as being within this
definition.

government employee means an employee of agovernment agency of
another jurisdiction.

115 Non-compellability of certain witnesses

(1)

(2)

A person referred to in section 601 (Protection from liability) is not
compellable in any legal proceedings to give evidence or produce
documents in respect of any matter in which the person was involved
in the course of the administration of this Part.

This section does not apply to:

(@  proceedings under Part 3 of the Royal Commissions Act 1923,
or

(b)  proceedings before the Independent Commission Against
Corruption, or

(c)  ahearing under the Special Commissions of Inquiry Act 1983,
or

(d)  aninquiry under the Ombudsman Act 1974.
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Part 2.5 Inter-jurisdictional provisions regarding
admission and practising certificates

Division 1 Preliminary

116 Purpose

The purpose of this Part is to provide a nationally consistent scheme
for the notification of and response to action taken by courts and other
authorities in relation to the admisson of persons to the lega
profession and their right to engage in legal practicein Australia.

117 Definition
In this Part:

foreign regulatory action taken in relation to a person means:

(@ remova of the person's name from a foreign roll for
disciplinary reasons, or

(b)  suspension or cancdlation of, or refusal to renew, the person’s
right to engage in legal practicein aforeign country.
118 Other requirements not affected

Powers and duties under this Part are additional to those under
Chapter 4 (Complaints and discipline) or any other Chapter of thisAct.

Division 2 Notifications to be given by local authorities to
interstate authorities

119 Official notification to other jurisdictions of applications for admission
and associated matters

(1) This section applies if an application for admisson to the legal
profession is made under this Act.

(2) The Admission Board may give the corresponding authority for
another jurisdiction written notice of any of the following (as
relevant):

(@  themaking of the application,
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(3)

(b)  thewithdrawal of the application,

(c) therefusal to issue a compliance certificate in relation to the
application.

The notice must state the applicant’s name and address as last known
to the Admission Board and may contain other relevant information.

Official notification to other jurisdictions of removals from local roll

(1)

)

(©)

This section appliesif alocal lawyer’ snameisremoved from thelocal
roll, except where the removal occurs under section 126 (Peremptory
removal of local lawyer’s name from local roll following removal in
another jurisdiction).

The Prothonotary must, as soon as practicable, give written notice of
the remova to:

(@  thecorresponding authority of every other jurisdiction, and
(b)  theregistrar or other proper officer of the High Court.
The notice must state:

(@ the lawyer's name and address as last known to the
Prothonotary, and

(b)  thedate the lawyer’'s name was removed from the roll, and
(c)  thereason for removing the lawyer’s name,
and may contain other relevant information.

Council to notify other jurisdictions of certain matters

D

(2)

If:

(@  theappropriate Council takes any of the following actions:
() refuses to grant an Australian lawyer alocal practising
certificate,
(i)  suspends, cancels or refuses to renew an Australian
lawyer’s local practisng certificate, or

(b)  thelawyer successfully appeals against the action taken,

the Council must, as soon as practicable, give the corresponding
authorities of other jurisdictions written notice of the action taken or
the result of the appeal.

The notice must state:
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(@  thelawyer's name and address as last known to the Council,
and

(b)  particulars of:
(1) the action taken and the reasons for it, or
(i)  theresult of the appeal,

and may contain other relevant information.

The appropriate Council may give corresponding authorities written
notice of a condition imposed on an Australian lawyer's local
practising certificate.

Notifications to be given by lawyers to local
authorities

122 Lawyer to give notice of removal of name from interstate roll

123
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D

(2)

3)

(1)

If alocal lawyer’s name has been removed from an interstate roll, the
lawyer must, as soon as practicable, give the Prothonotary a written
notice of the removal.

Maximum penalty: 50 penalty units.

If a local legal practitioner's name has been removed from an
interstate roll, the practitioner must, as soon as practicable, give the
appropriate Council a written notice of the removal.

Maximum penalty: 50 penalty units.

This section does not apply where the name has been removed from
an interstate roll under a provision that corresponds to section 126
(Peremptory removal of local lawyer’s namefrom local roll following
removal in another jurisdiction).

Lawyer to give notice of interstate orders

If an order is made under a corresponding law recommending that the
name of a local lawyer be removed from the local roll, the lawyer
must, as soon as practicabl e, give the Prothonotary written notice of the
order.

Maximum penalty: 50 penalty units.

Note. Chapter 4 requires the Supreme Court to order removal of the local lawyer’s
name from the local roll in these circumstances.
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(2) If an order is made under a corresponding law in relation to a local

legal practitioner that:

(@)  the practitioner’s local practising certificate be suspended or
cancdled, or

(b) aloca practisng certificate not be granted to the practitioner
for a period, or

(c)  anorder that conditions be imposed on the practitioner’s local
practising certificate,

the person must, as soon as practicable, give the appropriate Council
written notice of the order.

Maximum penalty: 50 penalty units.

Note. Chapter 4 requires the appropriate Council to give effect to orders made
under corresponding laws.

124 Lawyer to give notice of foreign regulatory action

(1)

)

If foreign regulatory action has been taken in relation to alocal lawyer,
thelawyer must, as soon as practicable, give the Prothonotary awritten
notice of the action taken.

Maximum penalty: 50 penalty units.

If foreign regulatory action has been taken in relation to a local legal
practitioner, the practitioner must, as soon as practicable, give the
appropriate Council awritten notice of the action taken.

Maximum penalty: 50 penalty units.

125 Provisions relating to requirement to notify

(1)

A notice to be given under this Divison by alocal lawyer or local
legal practitioner must:

(@  sate hisor her name and address, and

(b)  identify theinterstate roll from which his or her name has been
removed, or describe the order made (as referred to in section
123) or the foreign regulatory action taken, and

(c) doatethedate of theremoval or the date the order was made or
the action was taken, and

(d)  beaccompanied by acopy of any official notification provided
to him or her in connection with the removal or the order made
or action taken.
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(2) A failure of alocal lawyer or local legal practitioner to comply with
this Divisonis capable of beingunsatisfactory professional conduct or
professional misconduct.

Division 4 Taking of action by local authorities in response to
notifications received

126 Peremptory removal of local lawyer’'s name from local roll following
removal in another jurisdiction

(1) Thissection appliesif the Prothonotary is satisfied that:

(@  alocal lawyer’ sname has been removed from an interstate roll,
and

(b) no order referred to in section 130 (1) (&) (Order for
non-remova of name or non-cancellation of local practisng
certificate) is, at thetime of that removal, in forcein relation to
it.

(2) The Prothonotary must removethe lawyer’s name from the local roll.

(3) TheProthonotary may, but need not, give the lawyer notice of the date
onwhich the Prothonotary proposesto removethe namefrom thelocal
roll.

(4) The Prothonotary must, as soon as practicable, give the former local
lawyer notice of the remova of the name from the local roll, unless
notice of the date of the proposed removal was previously given.

(5) Thename of theformer local lawyer is, on his or her application to the
Prothonotary or on the Prothonotary’ s own initiative, to be restored to
the local roll if the nameis restored to the interstate roll.

(6) Nothing in this section prevents the former local lawyer from
afterwards applying for admission under Part 2.3 (Admission of local
lawyers).

127 Peremptory cancellation of local practising certificate following removal
of name from interstate roll
(1) This section appliesif:

(@) alocal legal practitioners' s nameisremoved from an interstate
roll, and
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(b) no order referred to in section 130 (1) (b) (Order for
non-remova of name or non-cancellation of local practisng
certificate) is, at thetime of that removal, in forcein relation to
it.

(2) The appropriate Council must cancel thelocal practising certificate as
soon as practicable after receiving official written notification of the
removal and may cancel the practisng certificate before that time.

(3) The Council may, but need not, give the person notice of the date on
which the Council proposes to cancel the local practising certificate.

(4) The Council must, as soon as practicable, give the person notice of the
cancd lation, unless notice of thedate of the proposed cancellationwas
previously given.

(5) Nothinginthissection preventstheformer local legal practitioner from
afterwards applying for alocal practisng certificate.

Show cause procedure for removal of lawyer's name from local roll
following foreign regulatory action

(1) This section appliesif the appropriate authority is satisfied that:

(@)  foreign regulatory action has been taken in relation a local
lawyer, and

(b) no order referred to in section 130 (1) (a) (Order for
non-removal of name or non-cancellation of local practisng
certificate) is, at the time of that removal, in forcein relation to
it.

(2) The authority may serve on the lawyer a notice stating that the
authority will apply to the Supreme Court for an order that the
lawyer’ s name be removed from thelocal roll unlessthe lawyer shows
cause to the authority why his or her name should not be removed.

(3) If thelawyer does not satisfy the authority that his or her name should
not be removed from the local roll, the authority may apply to the
Supreme Court for an order that his or her name be removed from the
local roll.

(4) Before applying for an order that the lawyer’s name be removed, the
authority must afford the lawyer a reasonable opportunity to show
cause why his or her name should not be removed.
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The Supreme Court may, on application made under this section, order
that the lawyer’s name be removed from the local roll, or may refuse
to do so.

The lawyer is entitled to appear before and be heard by the Supreme
Court at a hearing in respect of an application under this section.

In this section:
appropriate authority means.

(@  if the local lawyer holds a local practising certificate—the
appropriate Council, or

(b) if the local lawyer does not hold a local practising certificate
but holds an interstate practis ng certificate—either Council, or

(c) ifthelocal lawyer holdsneither alocal practisng certificate nor
an interstate practising certificate—the Law Society Council.

Show cause procedure for cancellation of local practising certificate
following foreign regulatory action

(1)

(2)

©)

(4)

(5)

This section applies if the appropriate Council is satisfied that:

(@  foreign regulatory action has been taken in relation to a local
legal practitioner, and

(b) no order referred to in section 130 (1) (b) (Order for
non-removal of name or non-cancellation of local practisng
certificate) is, at the time the action was taken, in force in
relation to it.

The Council may serve on the practitioner a notice stating that the
Council proposes to cancel his or her local practisng certificate unless
the practitioner shows cause to the Council why his or her name
should not be removed.

The Council must afford the lawyer a reasonable opportunity to show
cause why his or her practisng certificate should not be cancedled.

If the practitioner does not satisfy the Council that the practisng
certificate should not be cancdled, the Council may cancel the
certificate.

The practitioner may appeal to the Supreme Court against a decision
of the Council to cancel the practising certificate.
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(6) The Supreme Court may make any order it considers appropriate on

130

the appeal.

Order for non-removal of name or non-cancellation of local practising
certificate

(1)

(2)

(3)

(4)

If an Australian lawyer reasonably expects that his or her namewill be
removed from an interstate roll or that foreign regulatory action will be
taken against the lawyer, the lawyer may apply to the Supreme Court
for:

(8  anorder that hisor her namenot be removed from thelocal roll
under section 126 (Peremptory removal of local lawyer’ sname
from local roll following removal in another jurisdiction) or
section 128 (Show cause procedure for remova of lawyer’'s
name from local roll following foreign regulatory action), or

(b) an order that his or her local practising certificate not be
cancelled under section 127 (Peremptory cancellation of local
practising certificate following removal of namefrom interstate
roll) or section 129 (Show cause procedure for cancelation of
local practising certificate following foreign regulatory action),

or both.

The Supreme Court may make the order or orders applied for if
satisfied that:

(@  thelawyer's nameis likely to be removed from the interstate
roll or the foreign regulatory action is likely to be taken, and

(b)  the reason for the removal of the name or the taking of the
foreign regulatory action will not involve disciplinary action or
the possibility of disciplinary action,

or may refuse to make an order.
An order under this section may be made subject to any conditionsthe

Supreme Court considers appropriate and remains in force for the
period specified in it.

The Supreme Court may revoke an order made under this section, and
sections 126—-129 (asrelevant) then apply asif thelawyer’ snamewere
removed from the interstate roll or the foreign regulatory action were
taken when the revocation takes effect.
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Nothing in this section affects action being taken in relation to the
lawyer under other provisions of this Act.

131 Local authority may give information to other local authorities

Part2.6

Division 1

A regulatory authority of this jurisdiction that receives information
from aregulatory authority of another jurisdiction under provisions of
a corresponding law that correspond to this Part may furnish the
information to other regulatory authoritiesof thisjurisdiction that have
powers or duties under this Act.

Incorporated legal practices and multi-disciplinary
partnerships

Preliminary

132 Purposes

The purposes of this Part are:

(@  to regulate the provision of legal services by corporations in
this jurisdiction, and

(b)  toregulate the provision of legal servicesin thisjurisdictionin
conjunction with the provision of other services (whether by a
corporation or persons acting in partnership with each other).

133 Definitions
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In this Part:
corporation means.

(@  acompany within the meaning of the Corporations Act 2001 of
the Commonwealth, or

(b) any other body corporate, or body corporate of a kind,
prescribed by the regulations.

director, in relation to:

(@  acompany within themeaning of the Corporations Act 2001 of
the Commonwealth—means a director as defined in section 9
of that Act, or
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(b) any other body corporate, or body corporate of a kind,
prescribed by the regulations—means a person specified or
described in the regulations.

legal practitioner director means a director of an incorporated legal
practicewho isan Australian legal practitioner holding an unrestricted
practisng certificate.

legal practitioner partner means a partner of a multi-disciplinary
partnership who is an Australian legal practitioner holding an
unrestricted practising certificate.

officer means,

(@ in relation to a company within the meaning of the
Corporations Act 2001 of the Commonwealth—an officer as
defined in section 9 of that Act, or

(b)  inrelation to any other body corporate, or body corporate of a
kind, prescribed by the regulations—a person specified or
described in the regulations.

professional obligations of an Australian legal practitioner include:
(@  dutiesto the Supreme Court, and

(b)  obligationsin connection with conflicts of interest, and

(c)  dutiesto clients, including disclosure, and

(d) ethical rulesrequired to be observed by the practitioner.
Regulator means:

€) in relation to this jurisdiction—the Commissioner, or

(b)  inrelation to another jurisdiction—the person or body defined
as the Regulator in relation to that jurisdiction by the
corresponding law of that jurisdiction or, if there is no such
definition, the corresponding authority.

related body corporate means.

(@ in relation to a company within the meaning of the
Corporations Act 2001 of the Commonwealth—arelated body
corporate within the meaning of section 50 of that Act, or

(b) inrelation to any other body corporate, or body corporate of a
kind, prescribed by the regulations—a person specified or
described in the regulations.
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134 Nature of incorporated legal practice

(1) An incorporated legal practice is a corporation that engages in legal
practice in this jurisdiction, whether or not it also provides services
that are not legal services.

(2) However, a corporation is not an incorporated legal practiceif:

(@  the corporation does not receive any form of, or have any
expectation of, a fee, gain or reward for the legal services it
provides, or

(b)  theonly legal servicesthat the corporation provides are any or
all of the following services:

(1) in-house legal services, namely, legal services provided
to the corporation concerning a proceeding or
transaction to which the corporation (or a related body
corporate) is a party,

(ii)  servicesthat are not legally required to be provided by
an Australian legal practitioner and that are provided by
an officer or employee who is not an Australian legal
practitioner, or

(c)  thecorporation isacomplying community legal centre, or
(d) thisDividon or the regulations so provide.

(3) The regulations may make provision for or with respect to the
application (with or without specified modifications) of provisions of
this Act to corporations that are not incorporated legal practices
because of the operation of subsection (2).

(4) Nothing in this Divison affects or applies to the provision by an
incorporated legal practice of legal services in one or more other
jurisdictions.

135 Non-legal services and businesses of incorporated legal practices

(1) Anincorporated legal practice may provide any service and conduct
any business that the corporation may lawfully provide or conduct,
except as provided by this section.

(2) Anincorporated legal practice (or arelated body corporate) must not
conduct a managed invesment scheme.
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related body corporate) from providing a service or conducting a
business of a kind specified by the regulations.

Corporations eligible to be incorporated legal practice

(1)
(2)

©)

Any corporation is, subject to this Divison, eligible to be an
incorporated legal practice.

This section does not authorise a corporation to provide legal services
if the corporation is prohibited from doing so by any Act or law
(whether of this jurisdiction, the Commonwealth or any other
jurisdiction) under which it isincorporated or its affairs are regul ated.

An incorporated legal practice is not itself required to hold an
Australian practisng certificate.

Notice of intention to start providing legal services

(1)

(2)

©)

(4)
©)
(6)

()

Before a corporation starts to engage in legal practice in this
jurisdiction, the corporation must give the Law Society written notice,
in the approved form, of its intention to do so.

A corporation must not engage in legal practice in this jurisdiction if
itisin default of this section.

Maximum penalty: 50 penalty units.

A corporation that starts to engage in legal practicein thisjurisdiction
without giving anotice under subsection (1) isin default of thissection
until it givesthe Law Society written notice, in the approved form, of
thefailure to comply with that subsection and thefact that it has started
to engage in legal practice.

The giving of a notice under subsection (3) does not affect a
corporation’s liability under subsection (1) or (2).

A corporation is not entitled to recover any amount for anything the
corporation did in contravention of subsection (2).

A person may recover from a corporation or a legal practitioner
associate of the corporation, as a debt due to the person, any amount
the person paid to or at thedirection of the corporation for anything the
corporation did in contravention of subsection (2).

This section does not apply to a corporation referred to in section 134

(2) (a) or (b).
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138 Prohibition on representations that corporation is incorporated legal
practice

(1) A corporation must not, without reasonable excuse, represent or
advertise that the corporation is an incorporated legal practice unless
anoticein relation to the corporation has been given under section 137
(Notice of intention to start providing legal services).

Maximum penalty: 500 penalty units.

(2) A director, officer, employee or agent of a corporation must not,
without reasonable excuse, represent or advertise that the corporation
is an incorporated legal practice unless a notice in relation to the
corporation has been given under section 137 (Notice of intention to
start providing legal services).

Maximum penalty: 100 penalty units.
(3) A referencein this section to a person, being:

(@)  acorporation—representing or advertising that the corporation
is an incorporated legal practice, or

(b) a director, officer, employee or agent of a
corporation—representing or advertisng that the corporation is
an incorporated legal practice,

includes areferenceto the person doing anything that states or implies
that the corporation is entitled to engage in legal practice.

139 Notice of termination of provision of legal services

(1) A corporation must, within the prescribed period after it ceases to
engage in legal practice in this jurisdiction as an incorporated legal
practice, give the Law Society a written notice, in the approved form,
of that fact.

Maximum penalty: 50 penalty units.

(2) Theregulationsmay make provisionfor or with respect to determining
whether and when a corporation ceases to engage in legal practicein
this jurisdiction.

140 Incorporated legal practice must have legal practitioner director

(1) Anincorporated legal practice is required to have at least one legal
practitioner director.
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)

4)

(5)
(6)
()

(1)

the purposes of this Act only, responsible for the management of the
legal services provided in this jurisdiction by the incorporated legal
practice.

Each legal practitioner director of an incorporated legal practice must
ensure that appropriate management systems are implemented and
maintained to enable the provision of legal services by the
incorporated legal practice:

€ in accordance with the professional obligations of Australian
legal practitioners and other obligations imposed by or under
this Act, the regulations or the legal profession rules, and

(b)  so that those obligations of Australian legal practitioners who
are officers or employees of the practice are not affected by
other officers or employees of the practice.

If it ought reasonably to be apparent to a legal practitioner director of
anincorporated legal practicethat the provision of legal servicesby the
practice will result in breaches of the professional obligations of
Australian legal practitioners or other obligationsimposed by or under
this Act, theregulations or the legal profession rules, the director must
take all reasonable action available to the director to ensure that:

(@  thebreaches do not occur, and

(b)  appropriate remedial action istaken in respect of breaches that
do occur.

A contravention of subsection (3) or (4) or both by alegal practitioner
director is capable of being professional misconduct.

Nothing in this Dividgon derogates from the obligations or liability of
adirector of an incorporated legal practice under any other law.

Thereferencein subsection (1) to alegal practitioner director does not
include a reference to a person who is not validly appointed as a
director, but this subsection does not affect the meaning of the
expression “legal practitioner director” in other provisionsof this Act.
Note: The requirements of this section may be subject to audit under section 670.

Obligations of legal practitioner director relating to misconduct

Each of the following is capable of being unsatisfactory professional
conduct or professional misconduct by alegal practitioner director:
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€ unsatisfactory professional conduct or professional misconduct
of an Australianlegal practitioner employed by theincorporated
legal practice,

(b)  conduct of any other director (not being an Australian legal
practitioner) of the incorporated legal practice that adversely
affects the provision of legal services by the practice,

(c)  theunsuitability of any other director (not being an Australian
legal practitioner) of the incorporated legal practice to be a
director of a corporation that provides legal services.

A legal practitioner director of an incorporated legal practice must
ensure that all reasonable action available to the legal practitioner
director is taken to deal with any unsatisfactory professional conduct
or professional misconduct of an Australian legal practitioner
employed by the practice.

A contravention of subsection (2) is capable of being unsatisfactory
professional conduct or professiona misconduct by the legal
practitioner director.

142 Incorporated legal practice without legal practitioner director

(1)

)

©)

(4)
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An incorporated legal practice contravenes this subsection if it does
not have any legal practitioner directors for a period exceeding 7 days.

Maximum penalty: 500 penalty units.
If an incorporated legal practice ceases to have any legal practitioner

directors, the incorporated legal practice must notify the Law Society
as soon as possible.

Maximum penalty: 500 penalty units.

An incorporated legal practice must not provide legal servicesin this
jurisdiction during any period it is in default of director requirements
under this section.

Maximum penalty: 100 penalty units.

Anincorporated legal practice that contravenes subsection (1) istaken
to be in default of director requirements under this section for the
period from the end of the period of 7 days until:

(@ ithasat least onelegal practitioner director, or

(b)  apersonisappointed under this section or a corresponding law
in relation to the practice.
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(6)

()

(8)

9

Australian legal practitioner who is an employee of the incorporated
legal practice or another person nominated by the Council, in the
absence of a legal practitioner director, to exercise the functions
conferred or imposed on alegal practitioner director under this Part.

An Australian legal practitioner is not eligible to be appointed under
this section unless the practitioner holds an unrestricted practisng
certificate.

The appointment under this section of a person to exercise the
functions of a legal practitioner director does not, for any other
purpose, confer or impose on the person any of the other functions or
duties of adirector of the incorporated legal practice.

An incorporated legal practice does not contravene subsection (1)
during any period during which a person holds an appointment under
this section in relation to the practice.

A reference in this section to a legal practitioner director does not
include a reference to a person who is not validly appointed as a
director, but this subsection does not affect the meaning of the
expression “legal practitioner director” in other provisionsof this Act.

Obligations and privileges of practitioners who are officers or
employees

(1)

)

An Australian legal practitioner who provides legal services on behalf
of an incorporated legal practice in the capacity of an officer or
employee of the practice:

(@  isnot excused from compliance with professional obligations
as an Australian legal practitioner, or any obligations as an
Australian legal practitioner under any law, and

(b)  does not lose the professional privileges of an Australian legal
practitioner.

For the purposes only of subsection (1), the professional obligations
and professional privileges of a practitioner apply asiif:

(@  where there are 2 or more legal practitioner directors of an
incorporated legal practice—the practice were a partnership of
thelegal practitioner directors and the employeesof the practice
were employees of the legal practitioner directors, or
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(b) where there is only 1 legal practitioner director of an
incorporated legal practice—the practice were a sole
practitioner and the employees of the practice were employees
of the legal practitioner director.

The law relating to client legal privilege (or other legal professional
privilege) is not excluded or otherwise affected because an Australian
legal practitioner is acting in the capacity of an officer or employee of
an incorporated legal practice.

The directors of an incorporated legal practice do not breach their
dutiesasdirectors merely because legal servicesare provided pro bono
by an Australian legal practitioner employed by the practice.

144 Professional indemnity Insurance

(1)

(2)

©)
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An incorporated legal practice, and each insurable solicitor who is a
legal practitioner director or an officer or employee of the practice, is
required to comply with the obligations of an insurable solicitor under
Part 3.3 (Professional indemnity insurance) with respect to insurance
policies and payments to or on account of the Solicitors Mutual
Indemnity Fund.

Each solicitor who is an interstate legal practitioner who is a legal
practitioner director or an officer or employee of the practice and who
if, he or she were alocal practitioner, would be an insurable solicitor
is required to comply with the obligations of an interstate legal
practitioner under section 98 with respect to appropriate indemnity
insurance.

If an obligation referred in subsection (1) or (2) is not complied with,
the Law Society Council may:

(8 inthe case of alegal practitioner director who holds a local
practising certificate—suspend the director's practising
certificate while the failure continues, or

(b)  inthe case of alegal practitioner director who is an interstate
legal practitioner—suspend that director’s entitlement under
Part 2.4 to practise in this State while the failure continues and
reguest the corresponding authority in thejurisdictionin which
the practitioner has his or her sole or principal place of legal
practiceto suspendthedirector’ sinterstate practising certificate
until the Law Society Council notifies the corresponding
authority that the obligation has been complied with.
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146

()

(6)

an incorporated legal practice may be determined by reference to the
total number of solicitors employed by the practice and other relevant
matters.

The amounts payable from the Solicitors Mutual Indemnity Fund
include payments for such liability of an incorporated legal practice,
and of the solicitors who are officers and employees of the practice, in
connection with the provision of legal services as the Law Society
Council determines with the approval of the Attorney General.

The Law Council Society may exempt an incorporated legal practice
from this section on such grounds as the Council considers sufficient.

Conflicts of interest

(1)

)

For the purposes of the application of any law (induding the common
law) or legal profession rules relating to conflicts of interest to the
conduct of an Australian legal practitioner who is:

(@  alegal practitioner director of an incorporated legal practice, or
(b)  an officer or employee of an incorporated legal practice,

the interests of the incorporated legal practice or any related body
corporate are also taken to be those of the practitioner (in addition to
any interests that the practitioner has apart from this subsection).

Legal profession rules may be made for or with respect to additional
duties and obligations in connection with conflicts of interest arising
out of the conduct of an incorporated legal practice.

Note. Under section 143 (Obligations and privileges of practitioners who are
officers or employees), an Australian legal practitioner who is an officer or

employee of an incorporated legal practice must comply with the same
professional obligations as other practitioners.

Disclosure obligations

(1)

(2)

This section appliesif a person engages an incorporated legal practice
to provide servicesthat the person might reasonably assumeto be legal
services, but does not apply where the practice provides only legal
servicesin thisjurisdiction.

Each legal practitioner director of the incorporated legal practice, and
any employee who is an Australian legal practitioner and who
provides the services on behalf of the practice, must ensure that a
disclosure, complying with the requirements of this section and the
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regul ations made for the purposes of this section, is madeto the person
in connection with the provision of the services.

Maximum penalty: 50 penalty units.
The disclosure must be made by giving the person a notice in writing:
(8  setting out the services to be provided, and

(b)  stating whether or not all the legal servicesto be provided will
be provided by an Australian legal practitioner, and

(c) if someor al of the legal services to be provided will not be
provided by an Australian legal practitioner—identifying those
services and indicating the status or qualifications of the person
or persons who will provide the services, and

Note. For example, the person might be a licensed conveyancer.
However, this paragraph would not apply in a case where a law applying
in the jurisdiction prohibits a particular legal service from being provided by
a person who is not an Australian legal practitioner.

(d) stating that this Act applies to the provision of legal services
but not to the provision of the non-legal services.

The regulations may make provision for or with respect to the
following matters:

(@  themanner in which adisclosure isto be made,

(b)  additional matters required to be disclosed in connection with
the provision of legal services or non-legal services by an
incorporated legal practice.

Without limiting subsection (4), the additional matters may includethe
kind of services provided by the incorporated legal practice and
whether those services are or are not covered by theinsurance or other
provisions of this Act.

A disclosure under this section to aperson about the provision of legal
services may relate to the provision of legal services on one occason
or on more than one occasion or on an on-going basis.

147 Effect of non-disclosure of provision of certain services

(1)
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This section appliesif:

(8  section 146 (Disclosure obligations) applies in relation to a
service that is provided to a person who has engaged an
incorporated legal practice to provide the service and that the
person might reasonably assume to be alegal service, and



Legal Profession Act 2004 No 112 Section 147
General requirements for engaging in legal practice Chapter 2
Incorporated legal practices and multi-disciplinary partnerships Part 2.6

148

149

150

(2)

(b)  adisclosure has not been made under that section in relation to
the service.

The standard of care owed by theincorporated legal practicein respect
of the service is the standard that would be applicable if the service
had been provided by an Australian legal practitioner.

Application of legal profession rules

Lega profession rules, so far as they apply to Australian legal
practitioners, also apply to Australian legal practitioners who are
officers or employeesof an incorporated legal practice, unlesstherules
otherwise provide.

Requirements relating to advertising

(1)

(2)

©)

(4)

Any redriction imposed by or under this or any other Act, the
regulations or thelegal profession rulesin connection with advertising
by Australian legal practitioners applies to advertisng by an
incorporated legal practice with respect to the provision of legal
Services.

If aredriction referred to in subsection (1) is limited to a particular
branch of the legal profession or for persons who practise in a
particular style of legal practice, the regtriction applies only to the
extent that theincorporated legal practice carrieson the business of the
relevant class of Australian legal practitioners.

Any advertissment of the kind referred to in this section is, for the
purposes of disciplinary proceedings taken against an Australian legal
practitioner, taken to have been authorised by each legal practitioner
director of theincorporated legal practice.

This section does not apply if the provision by which the redriction is
imposed expressly excludes its application to incorporated legal
practices.

Extension of vicarious liability relating to failure to account, pay or
deliver and dishonesty to incorporated legal practices

(1

This section applies to any of the following proceedings (being
proceedings based on the vicarious liability of an incorporated legal
practice):

(@  civil proceedings relating to a failure to account for, pay or
deliver money or property received by, or entrusted to, the
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practice (or to any officer or employee of the practice) in the
course of the provision of legal services by the practice, being
money or property under the direct or indirect control of the
practice,

(b)  civil proceedingsfor any other debt owed, or damages payable,
to a client as a result of a dishonest act or omission by an
Australian legal practitioner who isan employee of the practice
in connection with the provision of legal servicesto theclient.

If the incorporated legal practice would not (but for this section) be
vicarioudy liable for any acts or omissions of its officers and
employees in those proceedings, but would be liable for those acts or
omissions if the practice and those officers and employees were
carrying on business in partnership, the practice is taken to be
vicarioudly liable for those acts or omissions.

151 Sharing of receipts, revenue or other income

(1

(2)

Nothing in this Act, the regulations or the legal profession rules
prevents an Australian legal practitioner from sharing with an
incorporated legal practice receipts, revenue or other income arising
from the provision of legal services by the practitioner.

This section does not extend to the sharing of receipts, revenue or
other income in contravention of section 152 (Disqualified persons),
and has effect subject to section 54 (Statutory condition regarding
practice as a barrister).

152 Disqualified persons
(1) Anincorporated legal practice is guilty of an offence if a person who
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isadisgualified person:

(@ is an officer or employee of the incorporated legal practice
(whether or not the person provides legal services) or is an
officer or employee of arelated body corporate, or

(b) isapartner of theincorporated legal practice in a business that
includes the provision of legal services, or

(c)  shares the receipts, revenue or other income arising from the
provision of legal servicesby theincorporated legal practice, or

(d) isengaged or paid in connection with the provision of legal
services by the incorporated legal practice.

Maximum penalty: 100 penalty units.
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practice to ensure that the practice complies with subsection (1) is
capable of being unsatisfactory professional conduct or professional
misconduct.

153 Banning of incorporated legal practices

(1

(2)

3)

The Supreme Court may, on the application of the Law Society
Council or the Regulator, make an order disqualifying a corporation
from providing legal services in this jurisdiction for the period the
Court considers appropriate if satisfied that:

(@ aground for disqudifying the corporation under this section
has been established, and

(b)  thedisgudificationisjustified.

An order under this section may, if the Supreme Court thinks it
appropriate, be made:

(@  subject to conditions as to the conduct of theincorporated legal
practice, or

(b)  subject to conditions as to when or in what circumstances the
order isto take effect, or

(c)  together with orders to safeguard the interests of clients or
employees of the incorporated legal practice.

Action may be taken against an incorporated legal practice on any of
the following grounds:

(@ that a legal practitioner director or an Australian legal
practitioner who is an officer or employee of the corporation is
found guilty of professional misconduct under a law of this
jurisdiction or another jurisdiction,

(b)  that the Law Society Council or the Regulator is satisfied, after
conducting an audit of the incorporated legal practice, that the
incorporated legal practice has failed to implement satisfactory
management and supervision of its provision of legal services,

(c) thattheincorporated legal practice (or arelated body corporate)
has contravened section 135 (Non-legal servicesand businesses
of incorporated legal practices) or the regulations made under
that section,
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(d) thattheincorporated legal practice has contravened section 152
(Disgualified persons),

(e) that a person who is an officer of the incorporated legal
practice and who is the subject of an order under:

M section 154 (Disqualification from managing
incorporated legal practice) or under provisions of a
corresponding law that correspond to that section, or

(i)  section 179 (Prohibition on partnerships with certain
partners who are not Australian legal practitioners) or
under provisions of a corresponding law that
correspond to that section,

is acting in the management of the incorporated legal practice.

If a corporation is disqualified under this section, the Law Society
Council or the Regulator that applied for the order must, as soon as
practicable, notify the Regulator of every other jurisdiction.

If acorporation isdisqualified from providing legal servicesin another
jurisdiction under a corresponding law, the Regulator or the Law
Society Council may determine that the corporation is taken to be
disqualified from providing legal services in this jurisdiction for the
same period, but nothing in this subsection prevents the Regulator or
the Law Society Council from instead applying for an order under this
section.

A corporation that provides legal services in contravention of a
disqudification under this section is guilty of an offence.

Maximum penalty: 500 penalty units.

A corporation that is disqualified under this section ceases to be an
incorporated legal practice.

Conduct of an Australianlegal practitioner who provideslegal services
on behalf of acorporation in the capacity of an officer or employee of
the corporation is capabl e of being unsatisfactory professional conduct
or professional misconduct where the practitioner ought reasonably to
have known that the corporation is disqualified under this section.

The regulations may make provision for or with respect to the
publication and notification of orders made under this section,
including notification of appropriate authorities of other jurisdictions.



Legal Profession Act 2004 No 112 Section 154
General requirements for engaging in legal practice Chapter 2
Incorporated legal practices and multi-disciplinary partnerships Part 2.6

154 Disqualification from managing incorporated legal practice

155

(1)

)
©)

(4)
(5)

The Supreme Court may, on the application of the Law Society
Council or the Regulator, make an order disqudifying a person from
managing a corporation that is an incorporated legal practice for the
period the Court considers appropriate if satisfied that:

(@  thepersonisaperson who could be disqualified under section
206C, 206D, 206E or 206F of the Corporations Act 2001 of the
Commonwealth from managing corporations, and

(b)  thedisqudification isjustified.

The Supreme Court may, on the application of a person subject to a
disqudification order under this section, revoke the order.

A disqudification order made under this section has effect for the
purposes only of this Act and does not affect the application or
operation of the Corporations Act 2001 of the Commonweal th.

The regulations may make provision for or with respect to the
publication and notification of orders made under this section.

A person who is disqualified from managing a corporation under
provisions of a corresponding law that correspond to this section is
taken to be disqualified from managing a corporation under this
section.

Disclosure of information to Australian Securities and Investments
Commission

(1)

)

(©)

This section applies if the Law Society Council or the Regulator, in
connection with exercising functions under this Act, acquired
information concerning a corporation that is or was an incorporated
legal practice.

The Law Society Council or the Regulator may disclose to the
Australian Securities and Investments Commission information
concerning the corporation that is relevant to the Commission’s
functions.

Information may be provided under subsection (2) despite any law
relating to secrecy or confidentiality, including any provisions of this
Act.
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156 External administration proceedings under Corporations Act 2001 (Cth)

(1)

(2)

©)

(4)

()

This section applies to proceedings in any court under Chapter 5
(External administration) of the Corporations Act 2001 of the
Commonweal th:

@ relating to acorporation that is an externally-administered body
corporate under that Act, or

(b)  relating to a corporation becoming an externally-administered
body corporate under that Act,

being a corporation that is or was an incorporated legal practice.

The Law Society Council and the Regulator are entitled to intervene
in the proceedings, unless the court determines that the proceedings do
not concern or affect the provision of legal services by the
incorporated legal practice.

The court may, when exercising its jurisdiction in the proceedings,
have regard to the interests of the clients of the incorporated legal
practicewho have been or areto be provided with legal servicesby the
practice.

Subsection (3) does not authorise the court to make any decision that
is contrary to a specific provision of the Corporations Act 2001 of the
Commonweal th.

The provisions of subsections (2) and (3) are declared to be
Corporations legislation displacement provisions for the purposes of
section 5G of the Corporations Act 2001 of the Commonwealth in
relation to the provisions of Chapter 5 of that Act.

Note. Section 5G of the Corporations Act 2001 of the Commonwealth provides
that if a State law declares a provision of a State law to be a Corporations
legislation displacement provision, any provision of the Corporations legislation with

which the State provision would otherwise be inconsistent does not apply to the
extent necessary to avoid the inconsistency.

157 External administration proceedings under other legislation

(1)
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This section applies to proceedings for the external administration
(however expressed) of an incorporated legal practice, but does not
apply to proceedings to which section 156 (External administration
proceedings under Corporations Act 2001 (Cth)) applies.
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©)

(4)

in the proceedings, unless the court determines that the proceedings do
not concern or affect the provision of legal services by the
incorporated legal practice.

The court may, when exercising its jurisdiction in the proceedings,
have regard to the interests of the clients of the incorporated legal
practicewho have been or areto be provided with legal servicesby the
practice.

Subsection (3) does not authorise the court to make any decision that
is contrary to a specific provision of any legislation applicable to the
incorporated legal practice.

Incorporated legal practice that is subject to receivership under this Act
and external administration under Corporations Act 2001 (Cth)

(1)

(2)

3)

(4)

®)

This section applies if an incorporated legal practice is the subject of
both:

(@  theappointment of aPart 5.5 receiver, and
(b)  theappointment of a Corporations Act administrator.

The Part 5.5 receiver is under a duty to notify the Corporations Act
administrator of the appointment of the Part 5.5 receiver, whether the
appointment precedes, follows or is contemporaneous with the
appointment of the Corporations Act administrator.

ThePart 5.5 receiver or the Corporations Act administrator (or both of
them jointly) may apply to the Supreme Court for the resolution of
issues arising from or in connection with the dual appointments and
their respective powers, except where proceedings referred to in
section 156 (External administration proceedings under Corporations
Act 2001 (Cth)) have been commenced.

The Supreme Court may make any ordersit considers appropriate, and
no liability attaches to the Part 5.5 receiver or the Corporations Act
administrator for any act or omission done by the receiver or
administrator in good faith for the purpose of carrying out or actingin
accordance with the orders.

The Law Society Council and the Regulator are entitled to intervene
in the proceedings, unless the court determinesthat the proceedings do
not concern or affect the provision of legal services by the
incorporated legal practice.
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The provisions of subsections (3) and (4) are declared to be
Corporations legislation displacement provisions for the purposes of
section 5G of the Corporations Act 2001 of the Commonwedlth in
relation to the provisions of Chapter 5 of that Act.

In this section:
Corporations Act administrator means.

(@ a receiver, receiver and manager, liquidator (induding a
provisional liquidator), controller, administrator or deed
administrator appointed under the Corporations Act 2001 of the
Commonwealth, or

(b)  aperson who is appointed to exercise powers under that Act
and who is prescribed, or of a class prescribed, by the
regulations for the purposes of this definition.

Part 5.5 receiver means areceiver appointed under Part 5.5.

159 Incorporated legal practice that is subject to receivership under this Act
and external administration under other legislation

(1)

(2)

(3)

(4)
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This section applies if an incorporated legal practice is the subject of
both:

(@  theappointment of aPart 5.5 receiver, and
(b)  theappointment of an external administrator.

The Part 55 receiver is under a duty to notify the externa
administrator of the appointment of the Part 5.5 receiver, whether the
appointment precedes, follows or is contemporaneous with the
appointment of the external administrator.

The Part 5.5 receiver or the external administrator (or both of them
jointly) may apply to the Supreme Court for the resolution of issues
arising from or in connection with the dual appointments and their
respective powers.

The Supreme Court may make any orders it considers appropriate, and
no liability attaches to the Part 5.5 receiver or the external
administrator for any act or omission done by the receiver or
administrator in good faith for the purpose of carrying out or acting in
accordance with the orders.
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(5) The Law Society Council and the Regulator are entitled to intervene
in the proceedings, unless the court determines that the proceedings do
not concern or affect the provision of legal services by the
incorporated legal practice.

(6) Inthissection:

external administrator means a person who is appointed to exercise
powers under other legislation (whether or not of thisjurisdiction) and
who is prescribed, or of a class prescribed, by the regulations for the
purposes of this definition.

Part 5.5 receiver means areceiver appointed under Part 5.5.

Co-operation between courts

Courtsof thisjurisdiction may make arrangements for communicating
and co-operating with other courts or tribunals in connection with the
exercise of powers under this Divison.

Relationship of Act to constitution of incorporated legal practice

The provisions of this Act or the regulations that apply to an
incorporated legal practice prevail, to the extent of any inconsistency,
over the constitution or other constituent documents of the practice.

Relationship of Act to legislation establishing incorporated legal
practice

(1) This section applies to a corporation that is established by or under a
law (whether or not of this jurisdiction), and is an incorporated legal
practice, but is not acompany within the meaning of the Corporations
Act 2001 of the Commonwealth.

(2) The provisions of this Act or the regulations that apply to an
incorporated legal practice prevail, to the extent of any inconsistency,
over provisions of thelegislation by or under which the corporation is
established or regulated that are specified or described in the
regulations.

Relationship of Act to Corporations legislation

(1) The regulations may declare any provision of this Act or the
regulations that relates to an incorporated legal practice to be a
Corporations legislation displacement provision for the purposes of
section 5G of the Corporations Act 2001 of the Commonwealth.

Page 113



Section 163
Chapter 2
Part 2.6

)

(3)

Legal Profession Act 2004 No 112
General requirements for engaging in legal practice
Incorporated legal practices and multi-disciplinary partnerships

The regulations may declare any matter relating to an incorporated
legal practicethat is prohibited, required, authorised or permitted by or
under this Act or the regulations to be an excluded matter for the
purposes of section 5F of the Corporations Act 2001 of the
Commonwealth in relation to:

(@  thewhole of the Corporations legislation, or

(b)  aspecified provision of the Corporations legislation, or

(c) theCorporations|egislation other than a specified provision, or
(d)  theCorporationslegislation otherwisethanto aspecified extent.
In this section:

matter includes act, omission, body, person or thing.

164 Undue influence

Division 3

A person (whether or not an officer or an employee of an incorporated
legal practice) must not cause or induce:

(@) alega practitioner director, or

(b)  another Australian legal practitioner who provides legal
services on behalf of an incorporated legal practice,

to contravenethis Act, theregulations, the legal profession rulesor his
or her professional obligations as an Australian legal practitioner.

Maximum penalty: 100 penalty units.

Multi-disciplinary partnerships

165 Nature of multi-disciplinary partnership

(1)

(2)

(3)
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A multi-disciplinary partnership is a partnership between one or more
Australian legal practitioners and one or more other persons who are
not Australian legal practitioners, where the business of the
partnership includes the provision of legal servicesin this jurisdiction
aswell as other services.

However, apartnership consisting only of one or more Australian legal
practitioners and one or more Australian-registered foreign lawyersis
not a multi-disciplinary partnership.

A complying community legal centre is not a multi-disciplinary
partnership.
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multi-disciplinary partnership of legal services in one or more other
jurisdictions.

166 Conduct of multi-disciplinary partnerships

167

168

(1)

(2)

(3)

An Australian legal practitioner may be in partnership with a person
who is not an Australian legal practitioner, where the business of the
partnership includes the provision of legal services.

Subsection (1) does not prevent an Australian legal practitioner from
being in partnership with a person who is not an Australian lega
practitioner, where the business of the partnership does not include the
provision of legal services.

The regulations may prohibit an Australian legal practitioner from
being in partnership with a person providing a service or conducting
abusiness of akind specified by the regulations, where the busi ness of
the partnership includes the provision of legal services.

Notice of intention to start practice in multi-disciplinary partnership

A legal practitioner partner must, before starting to provide legal
services in this jurisdiction as a member of a multi-disciplinary
partnership, give the Law Society written notice, in the approved form,
of hisor her intention to do so.

Maximum penalty: 50 penalty units.

General obligations of legal practitioner partners

D

(2)

Each legal practitioner partner of amulti-disciplinary partnershipis, for
the purposes only of this Act, responsible for the management of the
legal services provided in this jurisdiction by the partnership.

Each legal practitioner partner must ensure that appropriate
management systems are implemented and maintained to enable the
provision of legal services by the multi-disciplinary partnership:

(@  in accordance with the professional obligations of Australian
legal practitioners and the other obligations imposed by this
Act, the regulations or the legal profession rules, and

(b)  sothattheprofessional obligationsof legal practitioner partners
and employees who are Australian legal practitioners are not
affected by other partners and employees of the partnership.
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(3) A contravention of subsection (2) by a legal practitioner partner is
capable of being unsatisfactory professional conduct or professional
misconduct.

169 Obligations of legal practitioner partner relating to misconduct

(1) Each of thefollowing is capable of being unsatisfactory professional
conduct or professional misconduct by alegal practitioner partner:

(@  unsatisfactory professional conduct or professional misconduct
of an Australian legal practitioner employed by the
multi-disciplinary partnership,

(b)  conduct of any other partner (not being an Australian legal
practitioner) of the multi-disciplinary partnership that adversely
affects the provision of legal services by the partnership,

(c)  theunsuitability of any other partner (not being an Australian
legal practitioner) of the multi-disciplinary partnership to be a
member of a partnership that provides legal services.

(2) A legal practitioner partner of a multi-disciplinary partnership must
ensure that all reasonable action available to the legal practitioner
partner istaken to deal with any unsatisfactory professional conduct or
professional misconduct of an Australian legal practitioner employed
by the partnership.

(3) A contravention of subsection (2) is capable of being unsatisfactory
professional conduct or professional misconduct.

170 Actions of partner who is not an Australian legal practitioner

A partner of amulti-disciplinary partnership who is not an Australian
legal practitioner does not contravene a provision of this Act, the
regulations or the legal profession rules merely because of any of the
following:

(@)  thepartner is a member of a partnership where the business of
the partnership includes the provision of legal services,

(b)  the partner receives any fee, gain or reward for business of the
partnership that is the business of an Australian legal
practitioner,

(c)  thepartner holdsout, advertisesor represents himself or herself
as a member of a partnership where the business of the
partnership includes the provision of legal services,
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(d)  the partner shares with any other partner the receipts, revenue
or other income of business of the partnership that is the
business of an Australian legal practitioner,

unless the provision expressly applies to a partner of a
multi-disciplinary partnership who is not an Australian legal
practitioner.

Obligations and privileges of practitioners who are partners or
employees

(1)

(2)

An Australian legal practitioner who provides legal services in the
capacity of a partner or an employee of a multi-disciplinary
partnership:

(@  isnot excused from compliance with professional obligations
as an Australian legal practitioner, or any other obligations as
an Australian legal practitioner under any law, and

(b)  does not lose the professional privileges of an Australian legal
practitioner.

The law relating to client legal privilege (or other legal professional
privilege) is not excluded or otherwise affected because an Australian
legal practitioner is acting in the capacity of a partner or an employee
of amulti-disciplinary partnership.

Conflicts of interest

(€

(2)

For the purposes of the application of any law (including the common
law) or legal profession rules relating to conflicts of interest to the
conduct of an Australian legal practitioner who is:

(@  alegal practitioner partner of a multi-disciplinary partnership,
or

(b)  an employee of a multi-disciplinary partnership,

the interests of the partnership or any partner of the multi-disciplinary
partnership are also taken to be those of the practitioner concerned (in
addition to any interests that the practitioner has apart from this
subsection).

Legal profession rules may be made for or with respect to additional
duties and obligations in connection with conflicts of interest arising
out of the conduct of a multi-disciplinary partnership.
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173 Disclosure obligations

(D

(2)

©)

(4)

©)
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This section applies if a person engages a multi-disciplinary
partnership to provide services that the person might reasonably
assume to be legal services.

Each legal practitioner partner of the multi-disciplinary partnership,
and any employee of the partnership who is an Australian legal
practitioner and who provides the services on behaf of the
partnership, must ensure that a disclosure, complying with the
requirements of this section and the regul ations made for the purposes
of this section, is made to the person in connection with the provision
of the services.

Maximum penalty: 50 penalty units.
The disclosure must be made by giving the person anoticein writing:
(@)  setting out the services to be provided, and

(b)  stating whether or not all thelegal servicesto be provided will
be provided by an Australian legal practitioner, and

(c) if someor al of the legal services to be provided will not be
provided by an Australian legal practitioner—identifying those
services and indicating the status or qualifications of the person
or persons who will provide the services, and
Note. For example, the person might be a licensed conveyancer.
However, this paragraph would not apply in a case where a law applying
in the jurisdiction prohibits a particular legal service from being provided by
a person who is not an Australian legal practitioner.

(d)  ating that this Act applies to the provision of legal services
but not to the provision of the non-legal services.

The regulations may make provision for or with respect to the
following matters:

(@  themanner in which disclosure isto be made,

(b)  additional matters required to be disclosed in connection with
the provision of legal services or non-legal services by a
multi-disciplinary partnership.

Without limiting subsection (4), the additional matters may include the
kind of services provided by the multi-disciplinary partnership and
whether those servicesare or are not covered by theinsurance or other
provisions of this Act.
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(6) A disclosure under this section to a person about the provision of legal
services may relate to the provision of legal services on one occasion
or on more than one occasion or on an on-going basis.

Effect of non-disclosure of provision of certain services
(1) This section appliesif:

(@  section 173 (Disclosure obligations) applies in relation to a
service that is provided to a person who has engaged a
multi-disciplinary partnership to provide the service and that
the person might reasonably assume to be alegal service, and

(b)  adisclosure has not been made under that section in relation to
the service.

(2) The standard of care owed by the multi-disciplinary partnership in
respect of the service is the standard that would be applicable if the
service had been provided by an Australian legal practitioner.

Application of legal profession rules

Legal profession rules, so far as they apply to Australian legal
practitioners, also apply to Australian legal practitioners who are legal
practitioner partners or employees of a multi-disciplinary partnership,
unless the rules otherwise provide.

Requirements relating to advertising

(1) Any redriction imposed by or under this or any other Act, the
regulationsor thelegal profession rulesin connection with advertisng
by Australian legal practitioners applies to advertising by a
multi-disciplinary partnership with respect to the provision of legal
services.

(2) If arestriction referred to in subsection (1) is limited to a particular
branch of the legal profession or for persons who practise in a
particular style of legal practice, the redriction applies only to the
extent that the multi-disciplinary partnership carrieson the business of
the relevant class of Australian legal practitioners.

(3) An advertisement of the kind referred to in this section is, for the
purposes of disciplinary proceedings taken against an Australian legal
practitioner, taken to have been authorised by each legal practitioner
partner of the multi-disciplinary partnership.
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This section does not apply if the provision by which the restriction is
imposed expressly excludes its application to multi-disciplinary
partnerships.

177 Sharing of receipts, revenue or other income

(1

(2)

Nothing in this Act, the regulations or the legal profession rules
prevents alegal practitioner partner, or an Australian legal practitioner
who is an employee of a multi-disciplinary partnership, from sharing
receipts, revenue or other income arising from the provision of legal
services by the partner or practitioner with a partner or partners who
are not Australian legal practitioners.

This section does not extend to the sharing of receipts, revenue or
other income in contravention of section 178 (Disqualified persons),
and has effect subject to section 54 (Statutory condition regarding
practice as a barrister).

178 Disqualified persons

(1)

A legal practitioner partner of amulti-disciplinary partnership must not

knowingly:

(@  beapartner of a disgualified person in the multi-disciplinary
partnership, or

(b)  share with a disqualified person the receipts, revenue or other
income arising from the provision of legal services by the
multi-disciplinary partnership, or

(c) employ or pay a disgualified person in connection with the
provision of legal services by the multi-disciplinary
partnership.

Maximum penalty: 100 penalty units.

(2) A contravention of subsection (1) by alegal practitioner partner of a

multi-disciplinary partnership is capable of being unsatisfactory
professional conduct or professional misconduct.

179 Prohibition on partnerships with certain partners who are not Australian
legal practitioners

(1) This section appliesto a person who:
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(@ isnotan Australian legal practitioner, and
(b) isorwasapartner of an Australian legal practitioner.
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(3)

(4)

(5)

Supreme Court may make an order prohibiting any Australian legal

practitioner from being a partner, in a business that includes the

provision of legal services, of a specified person to whom this section

appliesif:

(@  the Court is satisfied that the person is not a fit and proper
person to be a partner, or

(b)  theCourtissatisfied that the person has been guilty of conduct
that, if the person were an Australian legal practitioner, would
have constituted unsatisfactory professional conduct or
professional misconduct, or

(c) in the case of a corporation, if the Court is satisfied that the
corporation has been disqualified from providing legal services
in this jurisdiction or there are grounds for disqudifying the
corporation from providing legal servicesin this jurisdiction.

An order made under this section may be revoked by the Supreme
Court on application by the Law Society Council or the Regulator or
by the person against whom the order was made.

The death of an Australian legal practitioner does not prevent an
application being made for, or the making of, an order under this
section in relation to a person who was a partner of the practitioner.

The regulations may make provision for or with respect to the
publication and notification of orders made under this section.

Undue influence

A person (whether or not a partner, or an employee, of a
multi-disciplinary partnership) must not cause or induce:

(@) alegad practitioner partner, or

(b)  an employee of a multi-disciplinary partnership who provides
legal services and who is an Australian legal practitioner,

to contravenethis Act, the regulations, the legal profession rulesor his
or her professional obligations as an Australian legal practitioner.

Maximum penalty: 100 penalty units.
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Miscellaneous

181 Obligations of individual practitioners not affected

Except as provided by this Part, nothing in this Part affects any
obligation imposed on:

(@
(b)
(©)

alegal practitioner director or an Australian legal practitioner
who is an employee of an incorporated legal practice, or

a legal practitioner partner or an Australian legal practitioner
who is an employee of a multi-disciplinary partnership, or

an Australian legal practitioner who is an officer or employee
of, or whose services are used by, a complying community
legal centre,

under thisor any other Act, theregulationsor the legal profession rules
in his or her capacity as an Australian legal practitioner.

182 Regulations

(1) The regulations may make provision for or with respect to the
following matters:

(@

(b)

the legal services provided by incorporated legal practices or
legal practitioner partners or employees of multi-disciplinary
partnerships,

other services provided by incorporated legal practicesor legal
practitioner partners or employees of multi-disciplinary
partnerships in circumstances where a conflict of interest
relating to the provision of legal services may arise.

(2) A regulation prevails over any incongstent provision of the legal
profession rules.

(3) A regulation may provide that abreach of theregulationsis capable of
being unsatisfactory professional conduct or professional misconduct:

@

(b)
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in the case of an incorporated legal practice—by a legal
practitioner director, or by an Australian legal practitioner
responsible for the breach, or both, or

in the case of a multi-disciplinary partnership—by a legal
practitioner partner, or by an Australian legal practitioner
responsible for the breach, or both.
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Part 2.7 Legal practice by foreign lawyers

Division 1

Preliminary

183 Purpose

The purpose of this Part is to encourage and facilitate the
internationalisation of legal services and the legal services sector by
providing aframework for the regulation of the practice of foreign law
in this jurisdiction by foreign lawyers as a recognised aspect of legal
practice in this jurisdiction.

184 Definitions

In this Part:
Australia includes the external Territories.
Australian law means law of the Commonwealth or of ajurisdiction.

commercial legal presence means an interest in a law practice
practising foreign law.

domestic registration authority means the Bar Council or the Law
Society Council.

foreign law means|law of aforeign country.

foreign law practice means a partnership or corporate entity that is
entitled to engage in legal practicein aforeign country.

foreign registration authority means an entity in a foreign country
having the function, conferred by the law of the foreign country, of
registering persons to engage in legal practice in the foreign country.

local registration certificate means a registration certificate given or
issued under this Part.

overseas-registered foreign lawyer means a natural person who is
properly registered to engage in legal practice in aforeign country by
the foreign registration authority for the country.

practise foreign law meansdoing work, or transacting business, in this
jurisdiction concerning foreign law, being work or business of akind
that, if it concerned the law of this jurisdiction, would ordinarily be
done or transacted by an Australian legal practitioner.
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registered, when used in connection with a foreign country, means
having all necessary licences, approvals, admissions, certificates or
other forms of authorisation (including practis ng certificates) required
by or under legislation for engaging in legal practice in that country.

show cause event, in relation to a person, means:
(@  hisor her becoming an insolvent under administration, or

(b)  his or her conviction for a serious offence or a tax offence,
whether or not:
M the offence was committed in or outside this
jurisdiction, or
(i)  the offence was committed while the person was
engaging in legal practice as an Austraian lega
practitioner or was practisng foreign law as an
Australian-registered foreign lawyer, as the case
requires, or
(iii)  other personsare prohibited from disclosing theidentity
of the offender.
Note. The terms Australian-registered foreign lawyer, foreign country,

interstate-registered foreign lawyer and locally registered foreign lawyer are
defined in section 4 (Definitions).

185 This Part does not apply to Australian legal practitioners

(1)

)

Division 2

This Part does not apply to an Australian legal practitioner (induding
an Australian legal practitioner who is also an overseas-registered
foreign lawyer).

Accordingly, nothing in this Part requires or enables an Australian
legal practitioner (induding an Australianlegal practitioner whoisalso
an overseas-registered foreign lawyer) to be registered as a foreign
lawyer under this Act in order to practise foreign law in this
jurisdiction.

Practice of foreign law

186 Requirement for registration

(1)
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A person must not practise foreign law in this jurisdiction unless the
personis:

(@  anAustralian-registered foreign lawyer, or
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(b)  an Australian legal practitioner.
Maximum penalty: 200 penalty units.

(2) However, aperson does not contravene subsection (1) if the personis
an overseas-registered foreign lawyer:

@  who:

(1) practisesforeign law in thisjurisdiction for one or more
continuous periods that do not in aggregate exceed 12
monthsin any 3 year period, or

(i)  issubject to aredriction imposed under the Migration
Act 1958 of the Commonwealth that has the effect of
[imiting the period during which work may be done, or
business transacted, in Australia by the person, and

(b)  who:
(i) does not maintain an office for the purpose of
practising foreign law in this jurisdiction, or
(i)  does not have a commercial legal presence in this
jurisdiction.

187 Entitlement of Australian-registered foreign lawyer to practise in this
jurisdiction
An Australian-registered foreign lawyer is, subject to this Act, entitled
to practise foreign law in this jurisdiction.

188 Scope of practice

(1) An Austraian-registered foreign lawyer may provide only the
following legal servicesin thisjurisdiction:

(@  doing work, or transacting business, concerning the law of a
foreign country where the lawyer is registered by the foreign
registration authority for the country,

(b)  legal services (induding appearances) in relation to arbitration
proceedings of a kind prescribed under the regulations,

(c) legal services (induding appearances) in relation to
proceedings before bodies other than courts, being proceedings
in which the body concerned is not required to apply the rules
of evidence and in which knowledge of the foreign law of a
country referred to in paragraph (a) is essential,
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(d) legal services for conciliation, mediation and other forms of
consensual dispute resolution of a kind prescribed under the
regulations.

Nothing in this Act authorises an Australian-registered foreign lawyer
to appear in any court (except on the lawyer’'s own behaf) or to
practise Australian law in this jurisdiction.

Despite subsection (2), an Australian-registered foreign lawyer may
advise on the effect of an Australian law if:

(@  thegiving of advice on Australian law is hecessarily incidental
to the practice of foreign law, and

(b) theadviceisexpressy based on advice given on the Australian
law by an Australian legal practitioner who is not an employee
of the foreign lawyer.

189 Form of practice

(1)

)
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AnAustralian-registered foreign lawyer may (subject to any conditions
attaching to the foreign lawyer’ s registration) practise foreign law:

(@  ontheforeign lawyer’s own account, or

(b)  in partnership with one or more Australian-registered foreign
lawyers or one or more Australian legal practitioners, or both,
in circumstances where, if the Australian-registered foreign
lawyer were an Australian legal practitioner, the partnership
would be permitted under alaw of thisjurisdiction, or

(c) asadirector or employee of an incorporated legal practice or a
partner or employee of a multi-disciplinary partnership that is
permitted by alaw of this jurisdiction, or

(d) asan employee of an Australian legal practitioner or law firm
in circumstances where, if the Australian-registered foreign
lawyer were an Australian legal practitioner, the employment
would be permitted under alaw of this jurisdiction, or

(e) asanemployee of an Australian-registered foreign lawyer.

An affiliation referred to in subsection (1) (b)—(€) does not entitle the
Australian-registered foreign lawyer to practise Australian law in this
jurisdiction.
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190 Application of Australian professional ethical and practice standards

(1) An Austraian-registered foreign lawyer must not engage in any

)

3)

(4)

(5)

conduct in practisng foreign law that would, if the conduct were
engaged in by an Australian legal practitioner in practisng Australian
law in thisjurisdiction, be capable of being professional misconduct or
unsatisfactory professional conduct.

Chapter 4 (Complaints and discipline) applies to a person who:
@ is an Australian-registered foreign lawyer, or

(b)  was an Australian-registered foreign lawyer when the relevant
conduct allegedly occurred, but is no longer an
Australian-registered foreign lawyer (in which case Chapter 4
applies as if the person were an Australian-registered foreign

lawyer),

and so applies as if references in Chapter 4 to an Australian legal
practitioner were references to a person of that kind.

The regulations may make provision with respect to the application
(with or without modification) of the provisions of Chapter 4 for the
purposes of this section.

Without limiting the matters that may be taken into account in
determining whether a person should be disciplined for a
contravention of subsection (1), the following matters may be taken
into account:

(@  whether the conduct of the person was consistent with the
standard of professional conduct of the legal profession in any
foreign country where the person is registered,

(b)  whether the person contravened the subsection wilfully or
without reasonable excuse.

Without limiting any other provision of this section or the orders that
may be made under Chapter 4 as applied by this section, the following
orders may be made under that Chapter as applied by this section:

(@  anorder that aperson’s registration under this Act as aforeign
lawyer be cancdled,

(b)  anorder that a person’s registration under a corresponding law
as aforeign lawyer be cancdled.
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191 Designation

(1)

)

(3)

4)

Page 128

An Australian-registered foreign lawyer may use only the following
designations:

(@ thelawyer's own name,

(b)  atitle or business name the lawyer is authorised by law to use
in aforeign country where the lawyer is registered by aforeign
registration authority,

(c)  subject to this section, the name of aforeign law practice with
which the lawyer is affiliated or associated (whether as a
partner, director, employee or otherwise),

(d) if the lawyer is a principal of any law practice in Australia
whose principals include both one or more
Australian-registered foreign lawyers and one or more
Australian legal practitioners—adescription of the practicethat
includes reference to both Australian legal practitioners and
Australian-registered foreign lawyers (for example, “Solicitors
and locally registered foreign lawyers” or “ Australian solicitors
and US attorneys”).

An Australian-registered foreign lawyer who isaprincipal of aforeign
law practice may use the practice’s name in or in connection with
practisng foreign law in this jurisdiction only if:

(@  the lawyer indicates, on the lawyer's letterhead or any other
document used in this jurisdiction to identify the lawyer as an
overseas-registered foreign lawyer, that theforeign law practice
practises only foreign law in this jurisdiction, and

(b)  thelawyer has provided thedomestic registration authority with
acceptable evidence that the lawyer isaprincipal of theforeign
law practice.

An Australian-registered foreign lawyer who isaprincipal of aforeign
law practice may use the name of the practice as referred to in this
section whether or not other principals of the practice are
Australian-registered foreign lawyers.

This section does not authorise the use of aname or other designation
that contravenes any requirements of the law of this jurisdiction
concerning the use of business names or that is likely to lead to any
confuson with the name of any established domestic law practice or
foreign law practicein this jurisdiction.
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192 Letterhead and other identifying documents

193

(1)

(2)

3)

4)

(1)

)

An Australian-registered foreign lawyer must indicate, in each public
document distributed by the lawyer in connection with the lawyer’s
practice of foreign law, the fact that the lawyer is an
Australian-registered foreign lawyer and is restricted to the practice of
foreign law.

Subsection (1) is satisfied if the lawyer includes in the public
document the words:

(8  “registered foreign lawyer” or “registered foreign practitioner”,
and

(b)  “entitled to practise foreign law only”.

An Australian-registered foreign lawyer may (but need not) include
any or al of the following on any public document:

(@ an indication of al foreign countries in which the lawyer is
registered to engage in legal practice,

(b)  adescription of himself or herself, and any law practice with
which the lawyer is affiliated or associated, in any of the ways
designated in section 191 (Designation).

In this section:

public document includes any business letter, statement of account,
invoice, business card, and promotional and advertising material.

Advertising

An Australian-registered foreign lawyer isrequired to comply with any
advertisng regtrictionsimposed by the domestic regi stration authority
or by law on the practice of law by an Australian legal practitioner that
are relevant to the practice of law in this jurisdiction.

Without limitingsubsection (1), an Australian-registered foreign lawyer
must not advertise (or use any description on thelawyer’ sletterhead or
any other document used in this jurisdiction to identify the lawyer as
alawyer) in any way that:
(@  might reasonably be regarded as:

() false, misleading or deceptive, or

(i) suggesting that the Australian-registered foreign lawyer

isan Australian legal practitioner, or

(b)  contravenes any requirements of the regulations.
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194 Foreign lawyer employing Australian legal practitioner

(1)
(2)

(3)
(4)

(5)

(6)

An Austrdian-registered foreign lawyer may employ one or more
Australian legal practitioners.

Employment of an Australian legal practitioner does not entitle an
Australian-registered foreign lawyer to practise Australian law in this
jurisdiction.

An Australian legal practitioner employed by an Australian-registered
foreign lawyer may practise foreign law.

An Australian legal practitioner employed by an Australian-registered
foreign lawyer must not:

(@  provide advice on Australian law to, or for use by, the
Australian-registered foreign lawyer, or

(b)  otherwise practise Australian law in this jurisdiction in the
course of that employment.

Subsection (4) does not apply to an Australian legal practitioner
employed by alaw firm a partner of which is an Australian-registered
foreign lawyer, if at least one other partner is an Australian legal
practitioner.

Any period of employment of an Australian legal practitioner by an
Australian-registered foreign lawyer cannot be used to satisfy a
reguirement imposed by acondition on alocal practisng certificate to
complete a period of supervised legal practice.

195 Trust money and trust accounts

(1)

(2)
3)
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The provisions of Part 3.1 (Trust money and trust accounts), and any
other provisionsof this Act, theregulationsor any legal profession rule
relating to requirements for trust money and trust accounts, apply
(subject to this section) to Australian-registered foreign lawyersin the
sameway as they apply to Australian legal practitioners.

In this section, a reference to money is not limited to a reference to
money in this jurisdiction.

The regulations may make provision with respect to the application
(with or without modification) of the provisions of this Act relating to
trust money and trust accounts for the purposes of this section.
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196 Professional Indemnity insurance

An Australian-registered foreign lawyer who practises foreign law in
this jurisdiction must have professional indemnity insurance that
conformswith the requirements (if any) prescribed by the regulations.

197 Fidelity cover

Division 3

The regulations may provide that provisions of Part 3.4 (Fidelity
cover) apply to prescribed classes of Australian-registered foreign
lawyers and so apply with any modifications specified in the
regulations.

Note. Section 398 applies the provisions of Part 3.2 to Australian-registered foreign
lawyers.

Local registration of foreign lawyers generally

198 Local registration of foreign lawyers

Overseas-registered foreign lawyers may be registered as foreign
lawyers under this Act.

199 Duration of registration

(1)

(2)

(3)

Registration asaforeign lawyer granted under thisAct isin forcefrom
the day specified in thelocal registration certificate until the end of the
financial year in which it is granted, unless the registration is sooner
suspended or cancelled.

Registration asaforeign lawyer renewed under thisAct isin force until
the end of thefinancial year followingits previous period of currency,
unless the registration is sooner suspended or cancelled.

If an application for the renewal of registration asaforeign lawyer has
not been determined by the following 1 July, the registration:

(@  continues in force on and from that 1 July until the domestic
registration authority renews or refuses to renew the
registration or the holder withdrawstheapplication for renewal,
unless the registration is sooner suspended or cancelled, and

(b)  if renewed, is taken to have been renewed on and from that 1
July.
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200 Locally registered foreign lawyer is not officer of Supreme Court

A locally registered foreign lawyer is not an officer of the Supreme
Court.

Division 4 Applications for grant or renewal of local
registration

201 Application for grant or renewal of registration

An overseas-registered foreign lawyer may apply to a domestic
registration authority for the grant or renewal of registration as a
foreign lawyer under this Act.

202 Manner of application

(1) An application for the grant or renewal of registration as a foreign
lawyer must be:

@ made in the approved form, and

(b) accompanied by the fees determined by the domestic
registration authority.

(2) Different fees may be set according to different factors determined by
the domestic registration authority.

(3) The fees are not to be greater than the maximum fees for a local
practisng certificate.

(4) The domestic registration authority may also require the applicant to
pay any reasonable costs and expenses incurred by the authority in
considering the application, including (for example) costs and
expenses of making inquiriesand obtaining information or documents
about whether the applicant meets the criteriafor registration.

(5) The fees and costs must not include any component for compulsory
membership of any professional association.

(6) The approved form may require the applicant to disclose:

(@)  mattersthat may berelevant to or affect the grant or renewal of
registration, and

(b)  particulars of any offences for which the applicant has been
convicted in Australia or a foreign country, whether before or
after the commencement of this section.
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203

(7) The approved form may indicate that convictions of a particular kind
need not be disclosed for the purposes of the current application.

(8) The approved form may indicate that specified kinds of matters or
particulars previously disclosed in a particular manner need not be
disclosed for the purposes of the current application.

Requirements regarding applications for grant or renewal of
registration

(1) An application for grant of registration must state the applicant’s
educational and professional qualifications.

(2) An application for grant or renewal of registration must:

(@)  satethat the applicant is registered to engage in legal practice
by one or more specified foreign registration authoritiesin one
or more foreign countries, and

(b)  state that the applicant is not an Australian legal practitioner,
and

(c) state that the applicant is not the subject of disciplinary
proceedings in Australia or a foreign country (induding any
preliminary investigations or action that might lead to
disciplinary proceedings) in his or her capacity as:

() an overseas-registered foreign lawyer, or
(i)  an Australian-registered foreign lawyer, or
(iii)  an Australian lawyer, and

(d) statethat theapplicant isnot a party in any pending criminal or
civil proceedingsin Australia or aforeign country that islikely
to result in disciplinary action being taken against the applicant,
and

(e) sate that the applicant’s registration is not cancelled or
currently suspended in any place as aresult of any disciplinary
action in Australia or aforeign country, and

()] state that the applicant is:

) not otherwise personally prohibited from carrying on
the practice of law in any place or bound by any
undertaking not to carry out the practice of law in any
place, and
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(i) not subject to any special conditions in carrying on any
practice of law in any place,

as a result of criminal, civil or disciplinary proceedings in

Australia or aforeign country, and

specify any special conditionsimposed in Australiaor aforeign
country as a restriction on the practice of law by the applicant
or any undertaking given by the applicant redricting the
applicant’s practice of law, and

give consent to the making of inquiries of, and the exchange of
information with, any foreign registration authorities the
domestic registration authority considers appropriate regarding
the applicant’s activities in engaging in legal practice in the
places concerned or otherwise regarding mattersrelevant to the
application, and

provide the information or be accompanied by the other
information or documents (or both) that is specified in the
application form or in material accompanying the application
form as provided by the domestic registration authority.

The application must (if the domestic registration authority so
requires) be accompanied by an origina instrument, or a copy of an
original instrument, from each foreign registration authority specified
in the application that:

(@
(b)

(©)

verifies the applicant’'s educational and professional
gualifications, and

verifies the applicant’s registration by the authority to practise
law in the foreign country concermed, and the date of
registration, and

describes anything done by the applicant in engaging in legal
practice in that foreign country of which the authority is aware
and that, in the opinion of the authority, has had or islikely to
have had an adverse effect on the applicant’s professional
standing within the legal profession of that place.

The applicant must (if the domestic registration authority so requires)
certify in the application that the accompanying instrument is the
original or a complete and accurate copy of the original.

The domestic registration authority may require the applicant to verify
the statements in the application by statutory declaration or by other
proof acceptable to the authority.
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(6) If the accompanying instrument is not in English, it must be

Division 5

accompanied by a translation in English that is authenticated or
certified to the satisfaction of the domestic registration authority.

Grant or renewal of registration

204 Grant or renewal of registration

205

(1)

(2)

3)

(4)

The domestic registration authority must consider an application that
has been made for the grant or renewal of registration as a foreign
lawyer and may:

(@  grant or refuse to grant the registration, or
(b)  renew or refuse to renew the registration,

and in granting or renewing the certificate may impose conditions as
referred to in section 224 (Conditions imposed by domestic
registration authority).

If the domestic registration authority grants or renews registration, the
authority must, as soon as practicable, give the applicant aregistration
certificate or a notice of renewal.

If the domestic registration authority refuses to grant or renew
registration, the domestic registration authority must, as soon as
practicable, give the applicant an information notice.

A notice of renewal may be in the form of a new registration
certificate or any other form the authority considers appropriate.

Requirement to grant or renew registration if criteria satisfied

(1)

The domestic registration authority must grant an application for

registration as a foreign lawyer if the domestic registration authority:

(@) issatisfied theapplicantis registered to engage in legal practice
in one or more foreign countries and is not an Australian legal
practitioner, and

(b)  considers an effective system exists for regulating the practice
of law in one or more of the foreign countries, and

(c)  considers the applicant is not, as a result of criminal, civil or
disciplinary proceedingsin any of theforeign countries, subject
to:
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) any special conditionsin carrying on the practice of law
in any of the foreign countries, or

(i)  any undertakings concerning the practice of law in any
of the foreign countries,

that would make it inappropriate to register the person, and

(d) issatisfied the applicant demonstrates an intention:
() to practise foreign law in thisjurisdiction, and
(ii)  to establish an office or acommercial legal presencein
thisjurisdiction within areasonable period after grant of
registration for practice,

unless the authority refuses the application under this Divison.

The domestic registration authority must grant an application for
renewal of aperson’s registration, unless the authority refuses renewal
under this Divison.

Residence or domicilein thisjurisdictionis not to be a prerequisite for
or afactor in entitlement to the grant or renewal of registration.

206 Refusal to grant or renew registration

D

(2)
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The domestic registration authority may refuse to consider an
application if it is not made in accordance with this Act or the
regulations or the required fees and costs have not been paid.

The domestic registration authority may refuse to grant or renew
registration if:
(@  theapplication is not accompanied by, or does not contain, the

information required by this Divison or prescribed by the
regulations, or

(b)  theapplicant has contravened this Act or a corresponding law,
or

(c)  the applicant has contravened an order of the Tribuna or a
corresponding disciplinary body, including but not limited to an
order to pay any fine or costs, or

(d) theapplicant has contravened an order of aregulatory authority
of any jurisdiction to pay any fine or costs, or

(e)  theapplicant hasfailedto comply with arequirement under this
Act to pay a contribution to, or levy for, the Fidelity Fund, or

(f)  theapplicant has contravened a requirement of or made under
this Act about professional indemnity insurance, or
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3)

(4)

()

(6)

(7)

(8)

(g9 the applicant has failed to pay any expenses of receivership
payable under this Act.

The domestic registration authority may refuse to grant or renew
registration if an authority of another jurisdiction has under a
corresponding law:

@ refused to grant or renew registration for the applicant, or
(b)  suspended or cancelled the applicant’s registration.

The domestic registration authority may refuse to grant registration if
theauthority is satisfied that the applicant isnot afit and proper person
to be registered after considering:

(@  the nature of any offence for which the applicant has been
convicted in Australia or a foreign country, whether before or
after the commencement of this section, and

(b)  how long ago the offence was committed, and
(c)  theperson’s age when the offence was committed.

The domestic registration authority may refuse to renew registration if
the authority is satisfied that the applicant is not afit and proper person
to continue to be registered after considering:

(@  the nature of any offence for which the applicant has been
convicted in Australia or a foreign country, whether before or
after the commencement of this section, other than an offence
disclosed in a previous application to the domestic registration
authority, and

(b)  how long ago the offence was committed, and
(c)  theperson’s age when the offence was committed.

The domestic registration authority may refuse to grant or renew
registration on any ground on which registration could be suspended
or cancdlled.

If the domestic registration authority refuses to grant or renew
registration, the authority must, as soon as practicable, give the
applicant an information notice.

Nothing in this section affects the operation of Divison 7 (Special
powersin relation to local registration—show cause events).
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Amendment, suspension or cancellation of local
registration

207 Application of this Division

This Divison does not apply in relation to matters referred to in
Dividon 7 (Special powers in relation to local registration—show
cause events).

208 Grounds for amending, suspending or cancelling registration

Each of the following is a ground for amending, suspending or
cancdling a person’s registration as aforeign lawyer:

@

(b)
(©)

(d)

(€)

(f)

(9)

(h)
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theregistration was obtained because of incorrect or misleading
information,

the person fails to comply with a requirement of this Part,

the person fails to comply with a condition imposed on the
person’s registration,

the person becomes the subject of disciplinary proceedingsin
Australia or a foreign country (incduding any preiminary
invedtigations or action that might lead to disciplinary
proceedings) in his or her capacity as:

() an overseas-registered foreign lawyer, or

(i)  an Austraian-registered foreign lawyer, or

(iii)  an Australian lawyer,

the person isaparty in pending criminal or civil proceedingsin
Australia or a foreign country, or is convicted of an offence,
that islikely to result in disciplinary action being taken against
the applicant,

the person’s registration is cancelled or currently suspended in
any place as aresult of any disciplinary actionin Australiaor a
foreign country,

the person does not have professional indemnity insurance that
complies with the requirements mentioned in section 196
(Professional indemnity insurance),

the person has not established an office to practise foreign law
or a commercial legal presence in this jurisdiction within the
period prescribed by the regulations after being granted
registration,
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(i)

()

the person, having ceased to have an office or commercial legal
presencein thisjurisdiction after being granted registration, has
not had an office or a commercial legal presence in this
jurisdiction for a period prescribed by the regulations,

another ground the domestic registration authority considers
sufficient.

209 Amending, suspending or cancelling registration

(1) If the domestic registration authority believes a ground exists to
amend, suspend or cancel a person’s registration by it as a foreign
lawyer (the proposed action), the authority must give the person a
notice (the show cause notice) that:

(2)

(@

(b)
(©
(d)

states the proposed action and:

) if the proposed actionisto amend theregistration in any
way—states the proposed amendment, and

(i) if the proposed action is to suspend the
registration—statesthe proposed suspensi on period, and

states the grounds for proposing to take the proposed action,
and

outlines the facts and circumstances that form the basis for the
authority’s belief, and

invites the person to make written representations to the
authority, within a specified time not less than 7 days and not
more than 28 days, asto why the proposed action should not be
taken.

If, after considering al written representations made within the
specifiedtime, thedomestic regi stration authority still believesgrounds
exist to take the action, the authority may:

(@

(b)

if the show cause notice stated the proposed action was to
amend the registration—amend the registration in the way
specified or in another way the authority considers appropriate
because of the representations, or

if the show cause notice stated the proposed action was to

suspend the registration for a specified period:

(1) suspend the registration for a period no longer than the
specified period, or
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(i) amend the registration in a less onerous way the
authority considers appropriate because of the
representations, or

(c) if the show cause notice stated the proposed action was to
cancel the registration:
() cancel theregistration, or
(i)  suspend theregistration for a period.

The domestic registration authority may, at its discretion, consider
representations made after the specified time.

The domestic registration authority must give the person notice of the
authority’s decision.

If the domestic registration authority decides to amend, suspend or
cancel the registration, the authority must give the person an
information notice about the decision.

210 Operation of amendment, suspension or cancellation of registration

(1)

)

(3)
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Application of section

This section applies if adecision is made to amend, suspend or cancel
a person’s registration under section 209 (Amending, suspending or
cancdling registration).

Action to take effect on giving of notice or specified date

Subject to subsections (3) and (4), the amendment, suspension or
cancdlaion of the registration takes effect on the later of the
following:

(@  theday notice of the decision is given to the person,
(b)  theday specified in the notice.

Grant of stay
If the registration is amended, suspended or cancelled because the
person has been convicted of an offence:

(@  the Supreme Court may, on the application of the person, order
that the operation of the amendment, suspension or
cancellation of the registration be stayed until:

0] the end of thetimeto appeal against the conviction, and
(i) if an appeal is made against the conviction—the appeal
isfinally decided, lapses or otherwise ends, and

(b)  theamendment, suspensionor cance lation does not have effect
during any period in respect of which the stay isin force.
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(4) Quashing of conviction

If the registration is amended, suspended or cancelled because the
person has been convicted of an offence and the conviction is
quashed:

(@  the amendment or suspension ceases to have effect when the
conviction is quashed, or

(b)  the cancellation ceases to have effect when the conviction is
quashed and the registration isrestored asiif it had merely been
suspended.

211 Other ways of amending or cancelling registration

(1)

(2)

3)
(4)

The appropriate domestic registration authority may amend or cancel
the registration of a locally registered foreign lawyer if the foreign
lawyer requests the authority to do so.

The appropriate domestic registration authority may amend the
registration of alocally registered foreign lawyer:

(@  foraformal or clerical reason, or

(b) in another way that does not adversely affect the lawyer's
interests.

The amendment or cancellation of a registration under this section is
effected by written notice given to the foreign lawyer.

Section 209 (Amending, suspending or cancelling registration) does
not apply in a case to which this section applies.

212 Relationship of this Division with Chapter 4

Division 7

Nothing in this Divison prevents the domestic registration authority

from making acomplaint under Chapter 4 (Complaints and discipline)

about a matter to which this Divison relates.

Special powers in relation to local registration—
show cause events

213 Applicant for local registration—show cause event
(1) This section appliesif:

(@  apersonisapplying for registration as a foreign lawyer under
this Act, and
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(b)  ashow cause eventin relation to the person happened, whether
before or after the commencement of this section, after the
person first became an overseas-registered foreign lawyer.

As part of the application, the person must provide to the domestic
registration authority a written statement, in accordance with the
regulations:;

(@)  about the show cause event, and

(b)  explaining why, despite the show cause event, the applicant
considers himself or herself to be afit and proper person to be
alocally registered foreign lawyer.

However, the person need not provide astatement under subsection (2)
if the person has previously provided to the domestic registration
authority a statement under this section, or a notice and statement
under section 214 (Locally registered foreign lawyer—show cause
event), explaining why, despite the show cause event, the person
considers himself or herself to be a fit and proper person to be a
locally registered foreign lawyer.

A contravention of subsection (2) is capable of being unsatisfactory
professional conduct or professional misconduct.

214 Locally registered foreign lawyer—show cause event

(1)
(2)

©)
(4)
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This section applies to a show cause event that happensin relation to
alocally registered foreign lawyer.

The locally registered foreign lawyer must provide to the domestic
registration authority both of the following:

(@  within 7 days after the happening of the event—notice, in the
approved form, that the event happened,

(b)  within 28 days after the happening of the event—a written
statement explaining why, despite the show cause event, the
person considers himself or herself to be afit and proper person
to be alocally registered foreign lawyer.

A contravention of subsection (2) is capable of being unsatisfactory
professional conduct or professional misconduct.

If a written statement is provided after the 28 days mentioned in
subsection (2) (b), the domestic registration authority may accept the
statement and take it into consideration.
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215 Refusal, amendment, suspension or cancellation of local
registration—failure to show cause

216

217

(1)

(2)

©)

The domestic registration authority may refuse to grant or renew, or
may amend, suspend or cancel, local registration if the applicant for
registration or the locally registered foreign lawyer:

@ is required by section 213 (Applicant for local
registration—show cause event) or 214 (Locally registered
foreign lawyer—show cause event) to provide a written
statement relating to a matter and has failed to provide a
written statement in accordance with that requirement, or

(b)  has provided a written statement in accordance with section
213 or 214 but the authority does not consider that the
applicant or foreign lawyer has shown in the statement that,
despite the show cause event concerned, he or sheis afit and
proper person to be alocally registered foreign lawyer.

For the purposes of this section only, a written statement accepted by
the domestic registration authority under section 214 (4) is taken to
have been provided in accordance with section 214.

The domestic registration authority must give the applicant or foreign
lawyer an information notice about the decision to refuse to grant or
renew, or to suspend or cancel, the registration.

Restriction on making further applications

(1)

)

3)

If the domestic registration authority determines under this Divison to
cancel aperson’ sregistration, theauthority may also determinethat the
person is not entitled to apply for registration under this Part for a
specified period (being a period not exceeding 5 years).

A person in respect of whom adetermination has been made under this
section, or under a provision of a corresponding law that corresponds
to this section, is not entitled to apply for registration under this Part
during the period specified in the determination.

If the domestic regi stration authority makes a determination under this
section, the authority must, as soon as practicable, give the applicant
an information notice.

Relationship of this Division with Chapters 4 and 6

(1)

Thedomestic regi stration authority has and may exercise powersunder
Part 4.4 (Investigation of complaints) of Chapter 4, and Chapter 6
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(Provisionsrelating to investigations), in relation to amatter under this
Dividon, as if the matter were the subject of a complaint under
Chapter 4.

Accordingly, the provisions of Part 4.4 of Chapter 4, and Chapter 6,
apply in relation to amatter under this Divison, and so apply with any
necessary modifications.

Nothing in this Divison prevents the domestic registration authority
from making acomplaint under Chapter 4 about a matter to which this
Dividon relates.

Further provisions relating to local registration

218 Immediate suspension of registration

(1)

(2)

©)

(4)

©)
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This section applies, despite Divisions 6 and 7, if the domestic
registration authority considers it necessary in the public interest to
immediately suspend a person’s registration as a foreign lawyer.

The domestic registration authority may, by written notice given to the
person, immediately suspend the registration until the earlier of the
following:

(@  the time at which the authority informs the person of the
authority’ s decision by notice under section 209,

(b)  theend of the period of 56 days after the notice is given to the
person under this section.

The notice under this section must:
(@  include an information notice about the suspension, and

(b)  state that the person may make written representations to the
domestic registration authority about the suspenson, and

(c) dsate that the person may appeal against the suspenson under
section 238.

The person may make written representations to the domestic
registration authority about the suspenson, and the authority must
consider the representations.

The domestic registration authority may revoke the suspenson at any
time, whether or not in response to any written representations made
to it by the person.
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219 Surrender of local registration certificate and cancellation of

220

221

222

registration

(1) A person registered as aforeign lawyer under this Part may surrender
the local registration certificate to the domestic registration authority.

(2) The domestic registration authority may cancel the surrendered
registration certificate.

Automatic suspension or cancellation of registration on grant of
practising certificate or other disciplinary action

(1) A person’sregistration as aforeign lawyer under this Part is taken to
be:

(@  cancelled if the person becomes an Australian legal
practitioner, or

(b)  suspended or cancelled if a foreign registration authority
suspends or cancels, or a disciplinary body of another
jurisdiction corresponding to the Tribunal orders the
suspenson or cancellation of, the person’s registration in a
foreign country because of criminal, civil or disciplinary
proceedings against the person, or

(c)  cancelledif theperson’sregistrationin aforeign country lapses.

(2) A suspenson under this section has effect while the person’s
registration in the foreign country is suspended.

Suspension or cancellation of registration not to affect disciplinary
processes

The suspension or cancellation of a person’s registration as a foreign
lawyer under this Part does not affect any disciplinary processes in
respect of matters arising before the suspension or cancellation.

Return of local registration certificate on amendment, suspension or
cancellation of registration

(1) This section applies if a person’s registration under this Part as a
foreign lawyer is amended, suspended or cancelled.

(2) The domestic registration authority may give the person a notice
requiring the person to return the registration certificate to the
authority in theway specified in the notice within a specified period of
not less than 14 days.
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(3) The person must comply with the notice, unless the person has a
reasonable excuse.

Maximum penalty: 20 penalty units.
(4) If theregistration isamended, the domestic registration authority must

return the registration certificate to the person as soon as practicable
after amending it.

Division 9 Conditions on registration

223 Conditions generally
(1) Registration as aforeign lawyer under this Part is subject to:

(@  any conditionsimposed by the domestic registration authority,
and

(b)  any statutory conditionsimposed by this or any other Act, and

(c)  any conditionsimposed by or under the legal profession rules,
and

(d) any conditions imposed under Chapter 4 (Complaints and
discipline) or under provisions of a corresponding law that
correspond to Chapter 4.

(2) If aconditionisimposed, varied or revoked under this Act (other than
a dtatutory condition) during the currency of the registration
concerned, theregistration certificateisto be amended by thedomestic
registration authority, or a new certificate is to be issued by the
authority, to reflect on its face theimposition, variation or revocation.

224 Conditions imposed by domestic registration authority

(1) The domestic registration authority may impose conditions on
registration as a foreign lawyer:

(&  whenitisgranted or renewed, or
(b)  duringitscurrency.

(2) A condition imposed under this section must be reasonable and
relevant.
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(3) A condition imposed under this section may be about any of the

225

(4)

©)
(6)

(7)

(8)

following:

(@  any matter in respect of which acondition could beimposed on
alocal practigng certificate,

(b)  amatter agreed to by the foreign lawyer.

The domestic registration authority must not impose a condition under
subsection (3) (a) that is more onerous than a condition that would be
imposed on alocal practisng certificate of alocal legal practitioner in
the same or similar circumstances.

The domestic registration authority may vary or revoke conditions
imposed by it under this section.

If the domestic registration authority imposes, varies or revokes a
condition during the currency of the registration concerned, the
imposition, variation or revocation takes effect when the holder has
been notified of it or at a later time specified by the authority.

If the domestic registration authority imposes a condition on
registration when it is granted or renewed and the foreign lawyer
within one month after the grant or renewal notifies the authority in
writing that he or she does not agree to the condition, the authority
must, as soon as practicable, give the holder an information notice.

This section has effect subject to section 209 (Amending, suspending
or cancdling registration) in relation to the imposition of a condition
on registration during its currency.

Imposition or variation of conditions pending criminal proceedings

(1)

(2)

If a person registered as a foreign lawyer under this Part has been
charged with a relevant offence but the charge has not been
determined, the appropriate domestic registration authority may apply
to the Tribunal for an order under this section.

On an application under subsection (1), the Tribunal, if it considers it
appropriateto do so having regard to the seriousness of the offenceand
to the public interest, may make either or both of thefollowing orders:

(@ an order varying the conditions on the practitioner's
registration, or

(b)  an order imposing further conditions on the practitioner’s
registration.
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An order under this section has effect until the sooner of:
(@  theend of the period specified by the Tribunal, or

(b) if thepractitioner is convicted of the offence—28 days after the
day of the conviction, or

(c) if the charge is dismissed—the day of the dismissal.

The Tribunal, on application by any party, may vary or revoke an order
under this section at any time.

In this section:

relevant offence means a serious offence or an offence that would
have to be disclosed under the admisson rules in relation to an
application for admisson to the legal profession under this Act.

226 Statutory condition regarding notification of offence

(1)

)

3)

It is a statutory condition of registration as a foreign lawyer that the
lawyer:

(@  must notify the domestic registration authority that the lawyer
has been:

(1) convicted of an offence that would have to be disclosed
in relation to an application for registration as aforeign
lawyer under this Act, or

(i)  charged with a serious offence, and

(b)  must do so within 7 days of the event and by a written notice.

The regulations, or the legal profession rules if the regulations do not
do so, may specify the form of the notice to be used and the person to
whom or the address to which it is to be sent or delivered.

The giving of anotice in accordance with Divison 7 (Special powers
inrelation to local registration—show cause events) of aconvictionfor
a serious offence satisfies the requirements of subsection (1) (a) (i) in
relation to the conviction.

227 Conditions imposed by legal profession rules
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The legal profession rules may:

(@  impose conditions on the registration of foreign lawyers or any
class of foreign lawyers, or
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(b)  authorise conditions to be imposed on the registration of
foreign lawyers or on the registration of any class of foreign
lawyers.

228 Compliance with conditions

(1) A locally registered foreign lawyer must not contravene a condition to
which the registration is subject.

Maximum penalty: 100 penalty units.

(2) A contravention of subsection (1) is capable of being unsatisfactory
professional misconduct or professional misconduct.

Division 10 Interstate-registered foreign lawyers

229 Extent of entitlement of interstate-registered foreign lawyer to practise
in this jurisdiction
(1) This Part does not authorise an interstate-registered foreign lawyer to
practiseforeign law in thisjurisdiction to agreater extent than alocally
registered foreign lawyer could be authorised under alocal registration
certificate.

(2) Also, aninterstate-registered foreign lawyer’ s right to practise foreign
law in this jurisdiction:
(@)  issubject to:

0] any conditions imposed by the domestic registration
authority under section 230 (Additional conditions on
practice of interstate-registered foreign lawyers), and

(i)  any conditionsimposed by or under the legal profession
rules as referred to in that section, and

(b) s, to the greatest practicable extent and with all necessary
changes.

() the same as the interstate-registered foreign lawyer’s
right to practise foreign law in the lawyer's home
jurisdiction, and

(i)  subject to any condition on the interstate-registered
foreign lawyer’s right to practise foreign law in that
jurisdiction.
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If there is an inconsistency between conditions mentioned in
subsection (2) (a) and conditions mentioned in subsection (2) (b), the
conditions that are, in the opinion of the domestic registration
authority, more onerous prevail to the extent of the inconsistency.

Aninterstate-registered foreign lawyer must not practiseforeign law in
this jurisdiction in a manner not authorised by this Act or in
contravention of any condition referred to in this section.

A contravention of this section is capable of being unsatisfactory
professional conduct or professional misconduct.

230 Additional conditions on practice of interstateregistered foreign
lawyers

D

)

©)

(4)

The domestic registration authority may, by written notice to an
interstate-registered foreign lawyer practisng foreign law in this
jurisdiction, impose any condition on the interstate-registered foreign
lawyer’s practice that it may impose under this Act in relation to a
locally registered foreign lawyer.

Also, an interstate-registered foreign lawyer’ s right to practise foreign
law in thisjurisdiction is subject to any condition impaosed by or under
an applicable legal professon rule.

Conditions imposed under or referred to in this section must not be
more onerous than conditions applying to locally registered foreign
lawyers in the same or similar circumstances.

A notice under this section must include an information notice about
the decision to impose a condition.

Division 11 Miscellaneous

231 Consideration and investigation of applicants and locally registered
foreign lawyers

(1)
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To help it consider whether or not to grant, renew, suspend or cancel
registration under this Part, or impose conditions on a person’s
registration under this Part, the domestic registration authority may, by
notice to the applicant or locally registered foreign lawyer, require the
applicant or locally registered foreign lawyer:

(@)  togiveit specified documents or information, or
(b)  to co-operate with any inquiries that it considers appropriate.
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232

233

234

235

(2) A failure to comply with a notice under subsection (1) by the date
specified in the notice and in the way required by the notice is a
ground for making an adverse decision in relation to the action being
considered by the domestic registration authority.

Register of locally registered foreign lawyers

(1) The domestic registration authority must keep a register of the names
of locally registered foreign lawyers.

(2) The register must:

(@) dtate the conditions (if any) imposed on a foreign lawyer’'s
registration, and

(b)  include other particulars prescribed by the regulations.

(3) Theregister may be kept in the way the domestic registration authority
decides.

(4) The register must be available for inspection, without charge, at the
domestic registration authority’ s office during normal business hours.

Publication of information about locally registered foreign lawyers

The domestic registration authority may publish, in circumstances that
it considers appropriate, the names of persons registered by it as
foreign lawyers under this Part and any relevant particulars concerning
those persons.

Supreme Court orders about conditions

(1) The domestic registration authority may apply to the Supreme Court
for an order or injunction that an Australian-registered foreign lawyer
not contravene a condition imposed under this Part.

(2) No undertaking as to damages or costs is required.

(3) The Supreme Court may grant an order or injunction in such terms as
it considers appropriate, and make any order it considers appropriate,
on the application.

(4) Thissection does not affect the generality of section 720 (Injunctions).

Exemption by domestic registration authority

(1) The domestic registration authority may exempt an
Australian-registered foreign lawyer or class of Australian-registered
foreign lawyersfrom compliance with a specified provision of thisAct

Page 151



Section 235 Legal Profession Act 2004 No 112
Chapter 2 General requirements for engaging in legal practice

Part2.7

236

237

238

239

Legal practice by foreign lawyers

or theregulations, or from compliance with a specified rule or part of
a rule that would otherwise apply to the foreign lawyer or class of
foreign lawyers.

(2) Anexemption may be granted unconditionally or subject to conditions
specified in writing.

(3) Thedomestic registration authority may revoke or vary any conditions
imposed under this section or impose new conditions.

Membership of professional association
An Australian-registered foreign lawyer is not required to join (but
may, if eligible, join) any professional association.

Refund of fees

(1) Theregulations may provide for the refund of a portion of a fee paid
in respect of registration as a foreign lawyer if it is suspended or
cancelled during its currency.

(2) Without limiting subsection (1), the regulations may specify:
(@  thecircumstancesin which arefund isto be made, and

(b)  theamount of therefund or the manner in which the amount of
therefund is to be determined.

Appeals or reviews
(1) If the domestic registration authority:

@ refuses to grant or renew the registration of a person as a
foreign lawyer, or

(b)  amends, suspendsor cancels aperson’sregistration asaforeign
lawyer, or

(c) takesany action under Divisons 3 and 4 of Part 3.1,

the foreign lawyer may appeal to the Supreme Court against the
refusal, amendment, suspenson, cancdlation or action.

(2) The Supreme Court may make such an order in the matter as it thinks
fit.
Joint rules

Practice as a locally registered foreign lawyer is subject to the legal
profession rules that apply to locally registered foreign lawyers.
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Part 2.8 Community legal centres

240 Community legal centres

(1) An organisation, whether incorporated or not, is a complying
community legal centre for the purposes of this Act if:

it is held out or holds itself out as being a community legal
centre (or a centre or establishment of a similar description),

(@

(b)

(©)

(@

and

it provides legal services:

(i)

(i)

(iii)

(iv)

that are directed generally to persons or organisations
that lack the financial meansto obtain privately funded
legal services or whose cases are expected to raise
issues of public interest or are of genera concern to
disadvantaged groups in the community, and

that are made available to persons or organisations that
have a special need arising from their location or the
nature of the legal matter to be addressed or have a
significant physical or social disability, and

that are not intended, or likely, to be provided at a profit
to the community legal centre and the income (if any)
from which cannot or will not be distributed to any
member or employee of the centre otherwise than by
way of reasonable remuneration under a contract of
service or for services, and

that are funded or expected to be funded to a significant
level by donations or by grants from government,
charitable or other organisations, and

at least one of the persons who is employed or otherwise used
by it to provide those legal services is an Australian legal
practitioner and is generally responsible for the provision of
those legal services (whether or not the person has an
unrestricted practisng certificate).

(2) A complying community legal centre does not contravene this Act
merely because:

it employs, or otherwise uses the services of, Australian legal
practitionersto providelegal servicesto members of the public,

or
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it has a contractual relationship with amember of the public to
whom those legal services are provided or receives any fee,
gain or reward for providing those legal services, or

it shares with an Australian legal practitioner employed or
otherwise used by it to provide those legal services receipts,
revenue or other incomearising from the business of the centre,
being business of a kind usually conducted by an Australian
legal practitioner, or

it adopts or usestheword “legal” or a name, description or title
specified in regulationsunder section 16 (or somerelated term)
in its name or any registered business hame under which it
provides legal services to members of the public.

(3) This section has effect despite anything to the contrary in this Act.

(4) The regulations may make provision for or with respect to:

(5)

@

(b)

the application (with or without specified modifications) of
provisions of this Act to complying community legal centres,
and

the legal services provided by complying community legal
centres or officers or employees of, or persons whose services
are used by, complying community legal centres.

A regulation may provide that a breach of theregulationsis capable of
being unsatisfactory professional conduct or professional misconduct
by, in the case of a complying community legal centre, an Australian
legal practitioner responsible for the breach.

241 Application of legal profession rules

Legal profession rules, so far as they apply to Australian legal
practitioners, also apply to Australian legal practitioners who are
officers or employees of, or whose services are used by, a complying
community legal centre, unless the rules otherwise provide.
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Chapter 3 Conduct of legal practice

Part 3.1 Trust money and trust accounts

Division 1 Preliminary

242 Purposes

The purposes of this Part are as follows:

(8  to ensure trust money is held by law practices in a way that
protects the interests of persons for or on whose behaf money
is held, both inside and outside this jurisdiction,

(b)  to minimise compliance requirements for law practices that
provide legal serviceswithin and outside this jurisdiction,

(c)  to ensure the Law Society Council can work effectively with
corresponding authoritiesin other jurisdictionsin relation to the
regulation of trust money and trust accounts.

243 Definitions

(1) InthisPart:

approved ADI meansan ADI approved under section 280 (Approval
of ADIs) by the Law Society Council.

controlled money means trust money received by a law practice in
respect of which there isawritten direction to deposit the money in an
account (other than ageneral trust account) over which the practice has
or will have exclusive control.

Note. See section 256 (6) (Controlled money), which prevents pooling of
controlled money.

controlled money account means an account maintained by a law
practice with an approved ADI for the holding of controlled money
received by the practice.

external examination means an external examination under Divison
4 of Part 3.1 of alaw practice’s trust records.

external examiner means a person holding an appointment as an
external examiner under Division 4 of Part 3.1.
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general trust account means an account maintained by alaw practice
with an approved ADI for the holding of trust money received by the
practice, other than controlled money or transit money.

investigation means an invegigation under Divison 3 of Part 3.1 of
the affairs of alaw practice.

investigator meansa person holding an appointment as an investigator
under Divison 3 of Part 3.1.

permanent form, in relation to a trust record, means printed or, on
request, capable of being printed, in English on paper or other
material.

power includes authority.

transit money means money received by a law practice subject to
instructionsto pay or deliver it to athird party, other than an associate
of the practice.

trust account means an account maintained by alaw practice with an
approved ADI to hold trust money.

trust money means money received in the course of or in connection
with the provision of legal services by alaw practice for or on behalf
of another person, and includes:

(@ money received on account of legal costs in advance of
providing the services, and

(b)  controlled money, and
(c)  transit money, and

(d)  money controlled by alaw practice (or by an associate, aloneor
with another associate), pursuant to a power to deal with
money for or on behalf of another person that is:

() exercisable by the practice (or by an associate alone or
with another associate), or

(i)  exercisable jointly and severally with the person or a
nominee or nominees of the person,

but does not include money to which section 244 applies.

trust records includes the following documents:

(@  receipts,

(b)  cheque butts or cheque requisitions,

(c)  records of authoritiesto withdraw by electronic funds transfer,
(d)  duplicate deposit dips,
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(e)
()
9
(h)
(i)
()
(K)
()
(m)

(n)
(0)

(p)

trust account ADI statements,

trust account receipts and payments cash books,
trust ledger accounts,

records of monthly trial balances,

records of monthly reconciliations,

trust transfer journals,

statements of account as required to be furnished under the
regulations,

registers required to be kept under the regulations,
monthly statements required to be kept under the regulations,
filesrelating to trust transactions or bills of costs or both,

written directions, authoritiesor other documents required to be
kept under this Act or the regulations,

supporting information required to be kept under the
regulationsin relation to powers to deal with trust money.

Trustees means the Trustees of the Public Purpose Fund.

(2) A reference in this Part to a law practice's trust account or trust
records includes a reference to an associate's trust account or trust
records.

244 Money involved in financial services or investments

(1) Money that is entrusted to or held by a law practice for or in
connection with:

@

(b)

afinancia service provided by the practice or an associate of
the practice in circumstances where the practice or associate is
required to hold an Australian financial services licence
covering the provision of the service (whether or not such a
licenceis held at any relevant time), or

afinancia service provided by the practice or an associate of
the practice in circumstances where the practice or associate
provides the service as a representative of another person who
carries on a financial services business (whether or not the
practice or associate is an authorised representative at any
relevant time),

is not trust money for the purposes of this Act.
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Without limiting subsection (1), money that is entrusted to or held by
alaw practicefor or in connection with:

(&  amanaged investment scheme, or
(b)  mortgage financing,

undertaken by the practice is not trust money for the purposes of this
Act.

Without limiting subsections (1) and (2), money that is entrusted to or
held by a law practice for invesment purposes, whether on its own
account or as agent, is not trust money for the purposes of this Act,
unless:

(@ themoney or property was entrusted to or held by the practice:
0) in the ordinary course of legal practice, and
(i)  primarily in connection with the provision of legal
servicesto or at the direction of the client, and
(b)  theinvesmentisor isto be made:
) in the ordinary course of legal practice, and
(i) for the ancillary purpose of maintaining or enhancing
the val ue of the money or property pending completion
of the matter or further stages of the matter or pending
payment or delivery of the money or property to or at
the direction of the client.

In this section:

Australian financial services licence, authorised representative,
financial service and financial services business have the same
meanings as in Chapter 7 of the Corporations Act 2001 of the
Commonwealth.

245 Determinations about status of money

(1

)
©)
(4)
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This section applies to money received by a law practice if the Law
Society Council considersthat thereisdoubt or a dispute asto whether
the money is trust money.

The Council may determinethat the money is or is not trust money.
The Council may revoke or modify a determination under this section.

While a determination under this section isin force that money istrust
money, the money is taken to be trust money for the purposes of this
Act.
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(5) While adetermination under this section is in force that money is not

(6)

trust money, the money is taken not to be trust money for the purposes
of this Act.

This section has effect subject to a decision of a court or
administrative review body made in relation to the money concerned.

Note. Section 298 requires notice to be given to a client when money entrusted
to a law practice is not trust money because of a determination under this section.

246 Application of Part to law practices and trust money

(1)

(2)

3)

Trust money received in this jurisdiction

This Part applies to the following law practices in respect of trust

money received by them in this jurisdiction:

(@  alaw practicethat has an officein this jurisdiction, whether or
not the practice has an office in another jurisdiction,

(b)  alaw practicethat does not have an officein any jurisdiction at
all.

Note. Itis intended that a law practice that receives trust money in this jurisdiction,
that does not have an office in this jurisdiction, but that has an office in another
jurisdiction, must deal with the money in accordance with the corresponding law of
the other jurisdiction.

Trust money received in another jurisdiction

This Part applies to the following law practices in respect of trust
money received by them in another jurisdiction:

(@  alaw practice that has an office in this jurisdiction and in no
other jurisdiction,

(b)  alaw practicethat has an office in thisjurisdiction and in one
or more other jurisdictions but not in the jurisdiction in which
the trust money was received, unless the money isdealt with in
accordance with the corresponding law of another jurisdiction.

Exclusions
However, this Part does not apply to:

@ prescribed law practices or classes of law practices, or

(b)  prescribed law practices or classes of law practices in
prescribed circumstances, or

(c)  prescribed kinds of trust money, or
(d)  prescribed kinds of trust money in prescribed circumstances.
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Money received for costs not trust money

Money received in the course of or in connection with the provision of
legal services by alaw practice for or on behalf of another person for
the payment of costs dueto the practice (including costs that have been
awarded by a court, tribunal or other body that has power to award
costs), is not trust money for the purposes of this Act.

Meaning of having an office in a jurisdiction

A reference in this section to having an office in a jurisdiction is a
reference to having, or engaging in legal practice from, an office or
business address in the jurisdiction.

Note. Section 195 (Trust money and trust accounts) applies this Part to
Australian-registered foreign lawyers.

247 Protocols for determining where trust money is received

(1

(2)

)
(4)

The Law Society Council may enter into arrangements (referred to in
this Part as protocols) with corresponding authorities about any or all
of the following:

(@)  determining thejurisdiction where alaw practice receives trust
money,

(b)  sharing information about whether, and (if so) how, trust
money is being dealt with under this Act or a corresponding
law.

For the purposes of this Act, to the extent that the protocols are
relevant, the jurisdiction where alaw practice receives trust money is
to be determined in accordance with the protocaols.

The Law Society Council may enter into arrangements that amend,
revoke or replace a protocol.

A protocol does not have effect in this jurisdiction unless it is
embodied or identified in the regulations.

248 When money is received

(1)
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For the purposes of this Act, alaw practice receives money when:
(@  the practice obtains possession or control of it directly, or

(b)  the practice obtains possession or control of it indirectly as a
result of its delivery to an associate, or
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(2)

(c) thepracticeisgiven apower enabling the practice to deal with
it whether alone or with an associate or jointly with another
person, or

(d) an associate is given a power enabling the associate to deal
with it, on behalf of the practice, whether alone or with another
associate or jointly with another person.

For the purposes of this Act, a law practice or associate is taken to
have received money if the money is available to the practice or
associate by means of an instrument or other way of authorising an
ADI to credit or debit an amount to an account with the ADI,
including, for example, an electronic funds transfer, credit card
transaction or telegraphic transfer.

249 Discharge by legal practitioner associate of obligations of law practice

(1)

(2)

(©)

Thefollowingactions, if taken by alegal practitioner associate of alaw
practice on behalf of the practicein relation to trust money received by
the practice, discharge the corresponding obligations of the practicein
relation to the money:

(@  theestablishment of atrust account,
(b)  the maintenance of atrust account,

(c)  thepayment of trust money into and out of atrust account and
other dealings with trust money,

(d)  the maintenance of trust records,
(e)  engaging an external examiner to examinetrust records,

()] the payment of an amount into an ADI account asreferredtoin
section 283 (Statutory deposits),

(g9 anaction of akind prescribed by the regulations.

If the legal practitioner associate maintains a trust account in relation
to trust money received by the law practice, the provisions of this Part
and the regulations made for the purposes of this Part apply to the
associate in the same way as they apply to alaw practice.

Subsection (1) does not apply to the extent that the associate is
prevented by the regulations from taking any action referred to in that
subsection.
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250 Liability of principals of law practice

(1) A provision of this Part or theregulations made for the purposes of this

(2)

Part expressed asimposing an obligation on alaw practiceimposes the
same obligation on the principals of the law practice jointly and
severally, but discharge of the practice’ s obligation also dischargesthe
corresponding obligation imposed on the principals.

Accordingly, references in this Part and the regulations made for the
purposes of this Part to a law practice include references to the
principals of the law practice.

251 Former practices, principals and associates

This Part applies in relation to former law practices and former
principals and associates of law practices in relation to conduct
occurring while they were respectively law practices, principals and
associatesin the sameway asit appliesto law practices, principals and
associates, and so applies with any necessary modifications.

252 Barristers receiving money on behalf of other persons

(1)

)

Division 2

A barrister is not, in the course of practising as a barrister, to receive
money on behalf of another person unless authorised under this
section.

The regulations may authorise a barrister to do so. For that purpose,
the regulations may apply to barristers any of the provisions of this
Part or make other provision relating to the matter.

Trust accounts and trust money

253 Maintenance of general trust account

(1)

(2)
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A law practice that receives trust money to which this Part applies
must maintain a general trust account in this jurisdiction.

Maximum penalty: 100 penalty units.

A law practice that is required to maintain a general trust account in
this jurisdiction must establish and maintain the account in accordance
with the regulations.

Maximum penalty: 100 penalty units.
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(3) Subsection (1) does not apply to alaw practicein respect of any period

(4)

©)

during which the practice receives only controlled money or transit
money (or both), except where it is received in the form of cash.

Subject to any requirements of the regulations, a requirement of this
section for a law practice to maintain, or establish and maintain, a
general trust account in this jurisdiction does not prevent the practice
from maintaining, or establishing and maintaining, more than one
general trust account in this jurisdiction, whether during the same
period or during different periods.

Without limiting the other provisions of this section, the regulations
may provide that alaw practice must not close a general trust account
except as permitted by the regulations, either generally or in any
prescribed circumstances.

254 Certain trust money to be deposited in general trust account

(1)

(2)

©)

As soon as practicable after receiving trust money, alaw practice must
deposit the money in a general trust account of the practice unless:

(8  thepractice has awritten direction by an appropriate person to
deal with it otherwise than by depositing it in the account, or

(b)  themoney is controlled money, or
(c)  themoney istransit money, or

(d)  the money is to be dealt with under a power to receive or
disburse money for or on behalf of another person exercisable
jointly and severally with the other person or a nominee of the
other person.

Maximum penalty: 100 penalty units.

A law practice that has received money that is the subject of awritten
direction mentioned in subsection (1) (a) must deal with the money in
accordance with the direction:

(@  within the period (if any) specified in the direction, or

(b)  subject to paragraph (@), as soon as practicable after it is
received.

Maximum penalty: 100 penalty units.

The law practice must keep a written direction mentioned in
subsection (1) (a) for the period prescribed by the regulations.

Maximum penalty: 50 penalty units.

Page 163



Section 254
Chapter 3
Part 3.1

Legal Profession Act 2004 No 112
Conduct of legal practice
Trust money and trust accounts

(4) Paragraphs (a) to (d) of subsection (1) do not apply to cash.

©)

A person is an appropriate person for the purposes of this section if
the person is legally entitled to give the law practice directions in
respect of dealings with the trust money.

255 Holding, disbursing and accounting for trust money

(1)

)
3)

A law practice must:

(@  hold trust money deposited in a general trust account of the
practice exclusively for the person on whose behalf it is
received, and

(b)  disburse the trust money only in accordance with a direction
given by the person.

Maximum penalty: 50 penalty units.

Subsection (1) applies subject to an order of a court of competent
jurisdiction or as authorised by law.

The law practice must account for the trust money as required by the
regulations.

Maximum penalty: 50 penalty units.

256 Controlled money

D

(2)

(3)
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As soon as practicable after receiving controlled money, alaw practice
must deposit the money in the account specified in the written
direction relating to the money.

Maximum penalty: 50 penalty units.
Thelaw practice must hold controlled money deposited in acontrolled

money account in accordance with subsection (1) exclusively for the
person on whose behalf it was received.

Maximum penalty: 50 penalty units.
Thelaw practicethat holdscontrolled money deposited in a controlled

money account in accordance with subsection (1) must not disbursethe
money except in accordance with:

(@  thewritten direction mentioned in that subsection, or

(b)  alater written direction given by or on behalf of the person on
whose behalf the money was received.

Maximum penalty: 50 penalty units.
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(4) The law practice must maintain the controlled money account, and

(5)

(6)

(7)

(1)

(2)

(1)

)

account for the controlled money, as required by the regulations.
Maximum penalty: 50 penalty units.

The law practice must keep a written direction mentioned in this
section for the period prescribed by the regulations.

Maximum penalty: 50 penalty units.

The law practice must ensure that the controlled money account is
used for the deposit of controlled money received on behaf of the
person referred to in subsection (2), and not for the deposit of
controlled money received on behalf of any other person, except to the
extent that the regul ations otherwise permit.

Maximum penalty: 50 penalty units.

Subsection (3) applies subject to an order of a court of competent
jurisdiction or as authorised by law.

Transit money

A law practicethat has received transit money must pay or deliver the
money as required by the instructions relating to the money:

(@  within the period (if any) specified in the instructions, or

(b)  subject to paragraph (@), as soon as practicable after it is
received.

Maximum penalty: 50 penalty units.

The law practice must account for the money as required by the
regulations.

Maximum penalty: 50 penalty units.

Trust money subject to specific powers

A law practice that exercises a power to deal with trust money must
deal with the money only in accordance with the power relating to the
money.

Maximum penalty: 50 penalty units.

The law practice must account for the money as required by the
regulations.

Maximum penalty: 50 penalty units.
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259 Protection of trust money

(1) Money standing to the credit of a trust account maintained by a law
practiceis not available for the payment of debts of the practice or any
of its associates.

(2) Money standing to the credit of a trust account maintained by a law
practiceis not liable to be attached or taken in execution for satisfying
a judgment against the practice or any of its associates.

(3) This section does not apply to money to which a law practice or
associate is entitled.

260 Intermixing money

A law practice must not, otherwise than as allowed by the regulations,
mix trust money with other money.

Maximum penalty: 100 penalty units.

261 Dealing with trust money: legal costs and unclaimed money

(1) A law practice may do any of the following, in relation to trust money
held in a general trust account or controlled money account of the
practice for a person:

(@) exercise a lien, including a general retaining lien, for the
amount of legal costs reasonably due and owing by the person
to the practitioner,

(b)  withdraw money for payment to the practice’ s account for legal
costs owing to the practice if the procedure prescribed in the
regulations is complied with,

(c)  after deducting any legal costs properly owing to the practice,
deal with the balance as unclaimed money under section 266
(Unclaimed money).

(2) Subsection (1) applies despite any other provision of this Part but has
effect subject to Part 3.2 (Costs disclosure and assessment).
262 Deficiency in trust account

(1) An Australian legal practitioner is guilty of an offence if he or she,
without reasonable excuse, causes:

(@)  adeficiency in any trust account or trust ledger account, or
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)

3)

(b) afailureto pay or deliver any trust money.
Maximum penalty: 200 penalty units.

A referencein subsection (1) to an account includes a reference to an
account of the practitioner or of the law practice of which the
practitioner is an associate.

In this section:
cause includes be responsible for.

deficiency in a trust account or trust ledger account includes the
non-inclusion or excluson of the whole or any part of an amount that
isrequired to be included in the account.

Reporting certain irregularities and suspected irregularities

(1)

)

(3)

As soon as practicable after a legal practitioner associate of a law
practice becomes aware that there is an irregularity in any of the
practice’'s trust accounts or trust ledger accounts, the associate must
give written notice of the irregularity to:

(@  theLaw Society Council, and

(b) if acorresponding authority is responsible for the regulation of
the accounts concerned—the corresponding authority.

Maximum penalty: 50 penalty units.

If an Australian legal practitioner believes on reasonable grounds that
there is an irregularity in connection with the receipt, recording or
disbursement of any trust money received by alaw practice of which
the practitioner is not a legal practitioner associate, the practitioner
must, as soon as practicable after formingthe belief, give written notice
of it to:

(@  theLaw Society Council, and

(b) if acorresponding authority is responsible for the regulation of
the accounts relating to the trust money concerned—the
corresponding authority.

Maximum penalty: 50 penalty units.

An Australian legal practitioner is not liable for any loss or damage
suffered by another person as aresult of the practitioner’s compliance
with subsection (1) or (2).
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264 Keeping trust records

(1

)

A law practice must keep in permanent form trust recordsin relation
to trust money received by the practice.

Maximum penalty: 100 penalty units.
The law practice must keep the trust records:
@ in accordance with the regulations, and

(b) inaway that at all times discloses the true position in relation
to trust money received for or on behalf of any person, and

(c) inaway that enables the trust records to be conveniently and
properly investigated or externally examined, and

(d)y  for aperiod determined in accordance with the regulations.
Maximum penalty: 100 penalty units.

265 False names

(1)

(2)

A law practice must not knowingly receive money or record receipt of
money in the practice's trust records under a false name.

Maximum penalty: 100 penalty units.

If a person on whose behalf trust money isreceived by alaw practice
iscommonly known by more than one hame, the practice must ensure
that the practice’ s trust records record all names by which the person
is known.

Maximum penalty: 100 penalty units.

266 Unclaimed money

(1)

(2)
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If alaw practice holding money in a trust account cannot find the

person on whose behalf the money is held or a person authorised to

receive it, the practice may:

(&  pay the money to the Treasurer for credit to the Consolidated
Fund, and

(b)  provide the Treasurer with such information as the Treasurer
requires in relation to the money and the person on whose
behalf the money was held by the practice.

If alaw practice pays money to the Treasurer under subsection (1), the
practiceisrelieved from any further liability in relation to the money.
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(3) TheTreasurer must pay money deposited under this sectionto aperson
who satisfies the Treasurer as to his or her entitlement to the money.

(4) Payment of money to a person under subsection (3):

(@  discharges the Crown and the Treasurer from any liability in
relation to the money, and

(b)  does not discharge the person from any liability to another
person who establishes aright to the money.

(5) The Treasurer may require any person to provide information that the
person has, or can obtain, about the entitlement of a person to money
paid to the Treasurer under this section and attempts madeto locate the
person.

(6) A person of whom a requirement is made under subsection (5):
(@  must comply with the requirement, and

(b)  must not, in purported compliance with the requirement, give
information that he or she knows is false or misleading in a
material particular.

Maximum penalty (subsection (6)): 20 penalty units.

Division 3 Investigations

267 Appointment of investigators

(1) TheLaw Society Council may, in writing, appoint asuitably qualified
person to investigate the affairs or specified affairs of alaw practice.

(2) The appointment may be made generally or for the law practice
specified in the instrument of appointment.

(3) Aninvedigator may, with the approval of the Law Society Council,
appoint an assistant.

268 Investigations

(1) The instrument of appointment may authorise the invedigator to
conduct either or both of the following:

(@  routineinvegigations on aregular or other basis,

(b) invedigationsin relation to particular allegations or suspicions
regarding trust money, trust property, trust accounts or any
other aspect of the affairs of the law practice.
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(2) Theprincipal purposes of aninvegigation are to ascertain whether the
law practice has complied with or is complying with the requirements
of this Part and the regulations under this Part and to detect and
prevent fraud or defalcation, but this subsection does not limit the
scope of the invegtigation or the powers of the investigator.

269 Application of Chapter 6

Chapter 6 (Provisions relating to investigations) applies to an
invegtigation under this Division.

270 Investigator’s report

As soon as practicable after completing the investigation, the
invegtigator must give awritten report of the investigation to the Law
Society Council.

271 When costs of investigation are debt

(1) The Law Society Council may decide that the whole or part of the
costs of carrying out an investigation is payable to the Law Society and
may specify the amount payable.

(2) Theamount specified by the Law Society Council is a debt owing to
the Law Society by the law practice whose affairs are under
invedigation, if:

(@ theinvedigator statesin his or her report that there is evidence
a breach of this Act or the regulations has been committed or
that fraud or defdcation has been detected, and

(b)  the Council is satisfied the breach is wilful or of a substantial
nature.

Division 4 External examinations

272 Designation of external examiners

(1) TheLaw Society Council may, in writing, designate persons (referred
to in this Divison as designated persons) as being eligible to be
appointed as external examiners.

(2) Only designated persons may be appointed as external examiners.

(3) A person appointed as an external examiner may, with the approval of
the Law Society Council, appoint an assistant.
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274

275

(4) Anemployee or agent of the Law Society may be a designated person.

(5) ThelLaw Society Council may revoke aperson’ s designation under this
section.

Designation and appointment of associates as external examiners

(1) TheLaw Society Council may designate an associate of alaw practice
under this Divison only if the Council is satisfied that it is appropriate
to do so.

(2) However, an associate of a law practice cannot be appointed as an
external examiner under this Division to examine any trust records of
alaw practice of which he or sheis an associate.

Law practice must have trust records externally examined

(1) A law practice must at least once in each financia year have its trust
records externally examined by an external examiner appointed in
accordance with the regulations.

Maximum penalty: 100 penalty units.

(2) TheLaw Saciety Council must ensure each law practice’ strust records
are externally examined as required by this section.

(3) If the Law Society Council is satisfied alaw practice has not had the
practice’ s trust records externally examined as required by this section
or that an external examination of the practice’s trust records has not
been carried out in accordance with the regulations, the Council may
appoint an external examiner to examine the practice’' s trust records.

Final examination of trust records

(1) This section appliesif alaw practice:
(@  ceasesto be authorised to receive trust money, or
(b)  ceasesto engage in legal practicein this jurisdiction.

(2) The law practice must appoint an external examiner to examine the
practice’s trust records:

(@  inrespect of the period since an external examination was last
conducted, and
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(b)  in respect of each period thereafter, comprising a completed
period of 12 monthsor any remaining partly completed period,
during which the practice continued to hold trust money.

Maximum penalty: 50 penalty units.
The law practice must lodge with the Law Society:

(@  areport of each examination under subsection (2) within 60
days after the end of the period to which the examination
relates, and

(b)  astatutory declaration in the prescribed form within 60 days of
ceadng to hold trust money.

Maximum penalty: 20 penalty units.

The law practice must ensure that, within 12 months after the law
practice ceases to be authorised to receive trust money or ceases to
engage in legal practice in this jurisdiction:

(@  any general trust account maintained by thelaw practicein this
jurisdiction is closed, and

(b)  trust money held in any such account is dealt with as required
by this Act and the regulations (such as by being disbursed in
accordance with a direction given by the person on whose
behalf it was received).

If an Australian legal practitioner dies, the practitioner’ s legal personal
representative must comply with this section as if the representative
were the practitioner.

Nothing in this section affects any other requirements under this Part.

276 Examination of affairs in connection with examination of trust records

(1)

(2)
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An external examiner appointed to examine a law practice's trust
records may examinethe affairs of the practice for the purposes of and
in connection with an examination of the trust records.

If the law practice is an incorporated legal practice or
multi-disciplinary partnership, the reference in subsection (1) to the
affairs of the law practice extends to the affairs of the incorporated
legal practice or multi-disciplinary partnership or of an associate, so far
as they are relevant to trust money, trust records and associated
matters.
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(3) A reference in this Division and Chapter 6 (Provisions relating to

investigations) to trust records includes a reference to the affairs of a
law practice that may be examined under this section for the purposes
of and in connection with an examinaion of the practice’'s trust
records.

Carrying out examination

(1)
(2)
©)

Chapter 6 (Provisionsrelating to investigations) appliesto an external
examination under this Dividon.

Subject to Chapter 6, an external examination of trust recordsisto be
carried out in accordance with the regulations.

Without limiting subsection (2), the regulations may provide for the
following:

(8 thestandardsto be adopted and the procedures to be followed
by external examiners,

(b)  the form and content of an external examiner’s report on an
examination.

External examiner’s report

(1)

(2)

(3)

As soon as practicable after completing an external examination, an
external examiner must give awritten report of the examination to the
Law Society.

The examiner must not disclose information in the report or acquired
in carrying out the examination, unless permitted to do so under
subsection (3) or under section 677 (Permitted disclosure of
confidential information obtained in course of investigation,
examination or audit).

Maximum penalty: 20 penalty units.
The examiner may disclose information in the report or acquired in
carrying out the examination:

(@  asis necessary for properly conducting the examination and
making the report of the examination, or

(b) to an invedigator or a supervisor, manager or receiver
appointed under this Act, or

(o) if the law practice is an incorporated legal practice—to a
receiver, receiver and manager, liquidator (incduding a
provisional liquidator), controller, administrator or deed
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administrator appointed for the practiceunder the Corporations
Act 2001 of the Commonwealth, or

(d) to the law practice concerned or an associate of the law
practice.

279 Law practice liable for costs of examination

(1) A law practice whose trust accounts have been externaly examined
must pay the costs of the examination.

(2) If the Law Society Council appointed the external examiner to carry
out the examination, the Council may specify the amount payable as
the costs of the examination, and the specified amount is a debt
payable to it by the law practice.

Division 5 Provisions relating to ADIs

280 Approval of ADIs

(1) TheLaw Society Council may approve ADIs at which trust accounts
to hold trust money may be maintained.

(20 The Law Society Council may impose conditions, of the kinds
prescribed by the regulations, on an approval under this section, when
the approval is given or during the currency of the approval, and may
amend or revoke any conditions imposed.

(3) The Law Society Council may revoke an approval given under this
section.

281 ADI not subject to certain obligations and liabilities
(1) AnADI at which atrust account is maintained by alaw practice:

(@  isnot under any obligation to control or supervise transactions
in relation to the account or to see to the application of money
disbursed from the account, and

(b)  does not have, in relation to any liability of the law practiceto
the ADI, any recourse or right (whether by way of set-off
counterdaim, charge or otherwise) against money in the
account.

(2) Subsection (1) does not relieve an ADI from any liability to which it
is subject apart from this Act.
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282 Reports, records and information

(1)

)

3)

(4)

©)
(6)

An ADI at which a trust account is maintained must report any
deficiency in the account to the Law Society as soon as practicable
after becoming aware of the deficiency.

Maximum penalty: 50 penalty units.
An ADI at which atrust account is maintained must report a suspected

offence in relation to the trust account to the Law Society as soon as
practicable after forming the suspicion.

Maximum penalty: 50 penalty units.

An ADI must furnish to the Law Society reports about trust accounts
in accordance with the regulations.

Maximum penalty: 50 penalty units.
An ADI at which atrust account is maintained must without charge:

@ produce for inspection or copying by an investigator or external
examiner any records relating to the trust account or trust
money deposited in the trust account, and

(b)  provide the investigator or external examiner with full details
of any transactions relating to the trust account or trust money,

on demand by theinvestigator or external examiner and on production
to the ADI of evidence of the appointment of the investigator or the
external examiner in relation to the law practice concerned.

Maximum penalty: 50 penalty units.
Subsections (1)—(4) apply despite any duty of confidence to the
contrary.

An ADI or an officer or employee of an ADI isnot liable to any action
for any loss or damage suffered by another person as a result of:

@ reporting a deficiency in accordance with subsection (1), or

(b)  making or furnishing areport in accordance with subsection (2)
or (3), or

(c)  producing records or providing details in accordance with
subsection (4).
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Statutory deposits

283 Statutory deposits

(1)

The regulations may require a law practice to pay amounts out of a
general trust account of the practice into an ADI account maintained
by the Law Society.

(2) Without limiting subsection (1), the regulations may provide for the

©)
(4)

following:
(@  thetype of account to be maintained by the Law Society,
(b)  theamount of the payments to be made.

All interest on the money in the account is payable to the Law Society
on account of the Public Purpose Fund.

This section applies despite any other provision of this Part.

284 Status and repayment of deposited money

D

)
©)

(4)
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Money paid under section 283 (Statutory deposits) into an ADI
account maintained by the Law Society:

(@ is held by the Law Society in trust for the law practice
depositing the money, and

(b)  isrepayable on demand.
Subsection (1) does not excuse a failure to comply with section 283
(Statutory deposits).

Until repaid, money deposited under section 283 (Statutory deposits)
may be invested by the Law Society:

(@  inaccordance with Division 2 of Part 2 of the Trustee Act 1925
as if the money were trust funds, or

(b)  on deposit with the Treasurer, or
(c)  inanaccount with any ADI.

All interest on investments made under this section is payable to the
Law Saciety on account of the Public Purpose Fund.
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287

(1) Thereisto be established afund called the “ Public Purpose Fund”.

(2) The following amounts are to be paid to the credit of the Fund:

(@  interest payable to the Law Society on account of the Public
Purposes Fund under section 283 (Statutory deposits), section
284 (Status and repayment of deposited money) and section
288 (Agreements relating to payment of interest on general
trust accounts),

(b)  such other amounts as are payable to the Fund by or under this
Act.

Trustees of Public Purpose Fund
(1) There areto be Trustees of the Public Purpose Fund.

(2) The Trustees consist of:

(@ 3 persons appointed by the Attorney General, of whom:
() 2 are to be members of the Law Society Council
nominated by the Presdent of the Law Society, and
(i) 1 is to be a person whom the Attorney General
considers to have appropriate qualifications and
experience to act as a trustee, and

(b)  the Director-General.
(3) Schedule 4 has effect with respect to the Trustees.

Management and control of Fund
(1) The Trustees are to manage and control the Public Purpose Fund.

(2) TheTrustees may invest any amount standing to the credit of the Fund
in accordance with Division 2 of Part 2 of the Trustee Act 1925 asif
the money were trust funds.

(3) The Trustees may enter into any agreement or arrangement with a
person or body under which:

(@ the person or body provides the Trustees with advice
concerning theinvestment of any amount standing to the credit
of the Fund, or
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the person or body agreesto invest any such amount on behalf
of the Trustees.

(4) The Law Society is to administer the Fund on behalf of, and in
accordance with the directions of, the Trustees.

288 Agreements relating to payment of interest on general trust accounts

(1) Allinterest on money in any general trust account at an ADI is payable
to the Law Society on account of the Public Purpose Fund.

(2) The Trustees may enter into an agreement with an ADI relating to the
manner of payment to the Public Purpose Fund of interest on money
in any such trust account at the ADI.

289 Payments from Fund

(1) The Trustees are to pay from the Public Purpose Fund the following:

(2)
©)
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(@

(b)

(©)
(d)

any amounts payable from the Fund for a purpose referred to in
section 290 (Payment of certain costs and expenses from
Fund), in accordance with the approval of the Director-General
under that section,

any amounts that the Trustees, with the concurrence of the
Attorney General, determine should be paid from the Fund for
a purpose referred to in section 292 (Discretionary payments
from Fund for other purposes),

any amounts required to be paid from the Fund in accordance
with an order of the Tribunal under section 566 (3) (Costs),

any costs or expenses incurred in collecting theinterest payable
to the Fund and in the management or administration of the
Fund.

Payments from the Public Purpose Fund may be made from the capital
or income of the Fund, at the discretion of the Trustees.

The fact that money is paid out of the Public Purpose Fund under this
section does not preclude the recovery of that money in accordance
with this Act from any person liable to pay the money. Any such
money recovered must be paid to the credit of the Public Purpose
Fund.
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290 Payment of certain costs and expenses from Fund

(1) Payments are to be made from the Public Purpose Fund for the
purpose of meeting the following costs and expenses:

(@

(b)

(©)

(d)

(€)
(f)

©)

(h)

(i)
()

the costs of a Council in making representations, or being
represented or heard, under section 30 (Entitlement to be
represented, heard and make representations),

the costs of a Council in exercising its functions under Part 2.4
(Legal practice by Australian legal practitioners), including in
responding to any appeal referred to in that Part,

the costs of a Council or the Commissioner in exercising its
functions in taking action under section 107 (Orders or
injunctions), 234 (Supreme Court orders about conditions) or
721 (Injunctions),

the costs of a Council in exercising its functions under Part 2.7
(Legal practice by foreign lawyers), including in responding to
any appeal referred to in that Part,

the costs of aCouncil in exercisingitsfunctionsunder Divison
3 of Part 2.2 and Parts 2.5, 2.6 and 3.4,

the costs of the Law Society Council (induding its members,
employees or agents) in respect of an invegtigation or external
examination under this Part, to the extent that such costs are not
recoverable under section 271 (When costs of invegtigation are
debt) or 279 (Law practice liable for costs of examination),

the costs of the Advisory Council in exercising itsfunctionsfor
the purposes of this Act, including remunerati on payable under
Schedule 3 (see section 685 (Payment of costs of Advisory
Council)),

the costs of a Council in connection with an external
intervention in relation to a law practice (induding costs in
connection with an application under section 630 or an appeal
under section 649) and any fees, costs and expenses payable
from the Fund under section 653 (Fees, legal costs and
expenses),

the costs of the Commissioner in exercising functions under
Divison 7 of Part 2.4,

the costs of the Commissioner or the Tribunal in relation to the
administration of Chapter 4, as provided for in section 607
(Costs of administering Part),
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(k)  the costs of a Council in exercising its functions for the
purposes of Chapter 4 (Complaints and discipline),

() the costs of a Council in relation to any proceedings in or on
appeal from the Supreme Court with respect to the discipline of
an Australian legal practitioner or an Australian-registered
foreign lawyer, includingin relation to proceedings concerning
the inherent jurisdiction and powers of the Supreme Court as
referred to in section 590 (Jurisdiction of Supreme Court),

(m) thecosts of a Council or the Commissioner in connection with
the provision of mediators for the mediation of consumer
disputes under Chapter 4,

(n)  the costs of the costs assessors’ rules committee in exercising
its functions for the purposes of this Act (see section 394
(Rules of procedure for applications).

Such payments are to be made by the Trustees in accordance with the
approval of the Director-General.

The Director-General isto approve the payment from the Fund of such
amounts as the Director-General considers necessary for the purpose
of meeting any reasonable costs and expenses referred to in subsection
(1), having regard to any budget submitted under section 291
(Submission of budgets to Director-General).

An approval is subject to such conditions as the Director-General
specifiesin the approval.

Payments under this section are to be made in advance of the relevant
cost or expense.

291 Submission of budgets to Director-General

(€

(2)
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For the purpose of determining the amount to be paid from the Public
Purpose Fund for a purpose referred to in section 290 (Payment of
certain costs and expenses from Fund), the Director-General may
require the beneficiary of the payment to prepare and submit a budget
to the Director-General, in respect of such period as the
Director-General directs, relating to the costs or expenses of the
beneficiary (induding projected costs and expenses).

The budget is to include such information as the Director-General
directs. In particular, the Director-General may require the provision
of information about the administration of the beneficiary.
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(3) The Director-General may refuse to approve a payment under section
290 if the beneficiary has failed to submit a budget as required under
this section.

(4)

In this section:

beneficiary of a payment means the person or body to whom or in
respect of whom a payment from the Fund may be made.

292 Discretionary payments from Fund for other purposes

(1) The Trustees may from time to time, with the concurrence of the
Attorney General, determine that an amount is to be paid from the
Public Purpose Fund for any of the following purposes:

)

(@

(b)
©
(d)
(€
()
©)

(h)
(i)

the supplementation of any of the following funds:
() the Lega Aid Fund,

(ii)  theFidelity Fund,

(iii)  the Law and Justice Foundation Fund,

the promotion and furtherance of legal education in New South
Wales,

the advancement, improvement and extenson of the lega
education of members of the community,

the conduct of research into the law, the legal system, law
reform and the legal profession and into their impact on the
community,

the furtherance of law reform,

the establishment and improvement of law libraries and the
expansion of the community’s access to legal information,

the collection, assessment and dissemination of information
relating to legal education, the law, the legal system, law
reform, the legal profession and legal services,

the encouragement, sponsorship or support of projects aimed at
facilitating access to legal information and legal services,

the improvement of the access of economically or socialy
disadvantaged people to the legal system, legal information or
legal services.

The Trustees are to invite applicationsfor payments from the Fund for
the purposes referred to in this section at such intervals as the
Director-General directs.
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Before making a payment from the Fund for a purpose other than the
supplementation of the Legal Aid Fund, the Trustees are to consider
whether adequate provision has been made from the Fund for the
purpose of supplementation of the Legal Aid Fund.

The Trustees may approve the making of a payment in advance under
this section, but the period with respect to which the payment is made
must not exceed 3 years.

A determination of the Trustees under this section may be made only
by a unanimous decision of the Trustees. A unanimous decision is a
decision supported unanimously at a meeting of the Trustees at which
al the Trustees for the time being are present and vote.

This section does not require the Trustees to distribute al of the
income or any of the capital of the Public Purpose Fund.

In this section:

Law and Justice Foundation Fund means the Law and Justice
Foundation Fund established under the Law and Justice Foundation
Act 2000.

Legal Aid Fund means the Legal Aid Fund established under the
Legal Aid Commission Act 1979.

293 Performance audits

(1

()
©)
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The Auditor-General may conduct a performance audit under Divisgon
2A of Part 3 of the Public Finance and Audit Act 1983 of:

(@  theactivities of the Commissioner and the Councils for which
costs and expenses may be paid from the Public Purpose Fund,
and

(b)  the present and future liability of the Fund for the payment of
those costs and expenses.

The performance audit may be conducted whenever the
Auditor-General considers it appropriate.

For the purposes of the performance audit, Division 2A of Part 3 of the
Public Finance and Audit Act 1983 applies asif the Attorney General
were the head of the relevant authority.
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294 Information about Fund to be included in Law Society Council report

(1) Assoon as practicable after 30 June in each year, the Trustees are to
provide the Law Society Council with areport about the income and
expenditure of the Public Purpose Fund for the period of 12 months
ending on 30 Junein that year.

(2) The Law Society Council is to include a copy of the report of the
Trustees in its annual report for the same period under section 700
(Council to submit annual report).

Division 8

Miscellaneous provisions

295 Restrictions on receipt of trust money

(1) A law practice (other than an incorporated legal practice) must not
receive trust money unless a principal holds an Australian practising
certificate authorising the receipt of trust money.

Maximum penalty: 200 penalty units.

(2) A law practice must not permit an associate of the law practice to
receive trust money unless:

(@

(b)
(©)

the associate is an Australian legal practitioner holding an
Australian practising certificate authorising the receipt of trust
money, or

the associate, as soon as practicable after receipt, pays the
money into atrust account in Australia, or

the associate, as soon as practicable after receipt, gives the
money to an Australian legal practitioner who is authorised to
receive trust money and that practitioner accepts the money.

Maximum penalty: 50 penalty units.

(3) An Australian legal practitioner must not receive trust money unless:

@
(b)

the practitioner holds an Australian practisng certificate
authorising the receipt of trust money, or

the practitioner, as soon as practicable after receipt, pays the
money into atrust account in Australia, or
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(c)  the practitioner, as soon as practicable after receipt, gives the
money to another Australian lega practitioner who is
authorised to receive trust money and that other practitioner
accepts the money.

Maximum penalty: 200 penalty units.

Note. Section 252 (Barristers receiving money on behalf of other persons)
provides that a barrister is not to receive money on behalf of another person unless
authorised under that section.

An incorporated legal practice must not receive trust money unless:

(@)  atleast one legal practitioner director of the practice holds an
Australian practising certificate authorising the receipt of trust
money, or

(b) a person is holding an appointment under section 142
(Incorporated legal practice without legal practitioner director)
in relation to the practice and the person holds an Australian
practising certificate authorisng the receipt of trust money, or

(c)  the money is received during any period during which the
practice:
) does not have any legal practitioner directors, and
(i) is not in default of director requirements under section
142,

so long as there was, immediately before the start of that
period, at least one legal practitioner director of the practice
who held an Australian practisng certificate authorising the
receipt of trust money.

Maximum penalty: 200 penalty units.

296 Application of Part to incorporated legal practices and
multi-disciplinary partnerships

(1)

(2)
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Theregulations may provide that specified provisionsof this Part, and
any other provisionsof this Act or any provisions of the regulations or
legal profession rulesrelating to trust money and trust accounts, do not
apply toincorporated legal practices or multi-disciplinary partnerships
or both or apply to them with specified modifications.

For the purposes of the application of the provisions of this Part, and
any other provisionsof this Act or any provisionsof theregulationsor
any legal profession rulesrelating to trust money and trust accounts, to
an incorporated legal practice or multi-disciplinary partnership:
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(@) the obligations and rights of a law practice under those
provisions extend to an incorporated legal practice or
multi-disciplinary partnership, but only in connection with legal
services provided by the practice or partnership, and

(b)  money received by alaw practice on behalf of another person
includes money received by any officer or employee of the
incorporated legal practice or multi-disciplinary partnership on
behalf of another person in the course of providing legal
services.

297 Application of Part to community legal centres

(1)

)

(3)

Theregulations may provide that specified provisions of this Part, and
any other provisionsof this Act or any provisions of the regul ations or
legal profession rulesrelating to trust money and trust accounts, do not
apply to complying community legal centres or apply to them with
specified modifications.

For the purposes of the application of the provisions of this Part, and
any other provisionsof this Act or any provisions of the regulations or
legal profession rules relating to trust money and trust accounts, to a
complying community legal centre:

(@)  the obligations and rights of an Australian legal practitioner
under those provisions extend to a complying community legal
centre that is a body corporate, but only in connection with
legal services provided by the centre, and

(b)  money received by an Australian legal practitioner on behalf of
another personin the course of practising asan Australian legal
practitioner includes money received by any officer or
employee of the complying community legal centre on behalf
of another person in the course of providing legal services.

In this section:

employee of a complying community legal centre includes a person
whose services are made use of by the community legal centre in
connection with the provision of legal services by the centre.

298 Disclosure to clients—money not received as trust money
(1) When money entrusted to a law practice is not trust money for the

purposes of this Act because of section 244 (Money involved in
financial servicesor investments) or because of a determination under
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section 245 (Determinations about status of money), the law practice
must notify the person who entrusted the money that:

(@  themoney isnot treated as trust money for the purposes of this
Act and is not subject to any supervision, investigation or audit
requirements of this Act, and

(b)  aclaim against the Fidelity Fund under this Act cannot be made
in respect of the money.

Maximum penalty: 20 penalty units.

The notification must be given to the person at the time the money is

entrusted to the law practice.

Legal profession rules may make provision for or with respect to the
form and manner in which notification required by this section isto be
given and the contents of the notification.

299 Disclosure of accounts used to hold money entrusted to legal
practitioners

A law practice must in accordance with the regulations notify the
appropriate Council of the details required by the regulations of each
account maintained at an ADI in which the law practice or any legal
practitioner associate of the law practice holds money entrusted to the
law practice or legal practitioner associate, whether or not the money
is trust money and whether or not section 244 (Money involved in
financial services or investments) or 245 (Determinations about status
of money) appliesto the money.

Maximum penalty: 50 penalty units.

300 Regulations
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The regulations may make provision for or with respect to:

@ requiringlegal practitionersto notify the Law Society of details
about trust accounts, including details about trust account
balances, or

(b)  providing exemptions, or the giving of exemptions, from al or
any specified requirements of this Part in relation to trust
money that is regulated by a corresponding law, or

(c) thecreation and exercise of liens over trust money.
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Part 3.2 Costs disclosure and assessment

Division 1 Preliminary

Purposes
The purposes of this Part are as follows:

(@)  to provide for law practicesto make disclosures to clients and
prospective clients regarding legal costs,

(b)  to regulate the making of costs agreements in respect of legal
services, including conditional costs agreements,

(c)  toregulate the billing of costs for legal services,

(d)  to provide a mechanism for the review of legal costs and the
setting aside of certain costs agreements.

302 Definitions

(1) InthisPart:
bill means a bill of costs for providing legal services.
business day means a day other than a Saturday, a Sunday or a bank
or public holiday.

conditional costs agreement means a costs agreement that provides
that the payment of some or all of thelegal costs is conditional on the
successful outcome of the matter to which those costs relate, as
referred to in section 323 (Conditional costs agreements), but does not
include a costs agreement to the extent to which section 324
(Conditional costs agreement involving uplift fees) or section 325
(Contingency fees are prohibited) applies.

costs includes fees, charges, disbursements, expenses and
remuneration.

costs agreement meansan agreement about the payment of legal costs.

costs assessment means an assessment of legal costs under Divison
11.

costs assessor means a person appointed as a costs assessor under
Dividon 11.
disbursements includes outlays.

Page 187



Section 302
Chapter 3
Part 3.2

)

Page 188

Legal Profession Act 2004 No 112
Conduct of legal practice
Costs disclosure and assessment

fixed costs provision means a determinaion, scale, arrangement or
other provision fixing the costs or maximum costs of any legal
services that is made by or under |egislation.

itemised bill meansabill that specifiesin detail how thelegal costs are
made up in a way that would allow them to be assessed under
Dividgon 11.

litigious matter means a matter that involves, or is likely to involve,
the issue of proceedingsin acourt or tribunal.

Note. A matter is a litigious matter when proceedings are initiated or at any stage
when proceedings are reasonably likely.

lump sum bill means a bill that describes the legal servicesto which
it relates and specifies the total amount of the legal costs.

In this Part, a reference to alaw practice includes a reference to:

(@  inthe case of a person who was a sole practitioner when the
legal services concerned were provided:
0] the former sole practitioner, or
(i)  the executor of the will of the former sole practitioner,
or
(iii)  the trustee or adminidrator of the estate of the former
sole practitioner, and

(b)  subject to any other applicable arrangements:

() the persons who were the partners of aformer law firm
or multi-disciplinary partnership when thelegal services
concerned were provided, and

(i) in the case of a law firm or multi-disciplinary
partnership where there has been a change of partners
since the legal services concerned were
provided—subject to any other applicable
arrangements, the firm or partnership as currently
constituted, and

(iii)  the assignee of a law practice or former law practice,
and

(iv)  the receiver of a law practice or former law practice
appointed under this Act, and

(c) any person of a class prescribed by the regulations for the
purposes of this subsection.
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303 Application of Part—first instructions rule

This Part appliesto a matter if the client first instructs the law practice
in relation to the matter in this jurisdiction.

304 Part also applies by agreement or at client’s election
(1) This Part appliesto a matter if:

)

(3)

(& ether:
() this Part does not currently apply to the matter, or
(i) itisnot possible to determine the jurisdiction in which
theclient firstinstructsthelaw practicein relation to the
matter, and

(b) either:
(1) the legal services are or will be provided wholly or
primarily in this jurisdiction, or
(i)  the matter has a substantial connection with this
jurisdiction,
or both, and
(c) either:
() the client signs an agreement under subsection (2) (a) in
respect of the matter, or
(i)  theclient givesanotification under subsection (2) (b) in
respect of the matter.

For the purposes of subsection (1) (c), the client may:

(@  sign awritten agreement with the law practice that this Part is
to apply to the matter, or

(b)  notify the law practice in writing that the client requires this
Part to apply to the matter.

A notification has no effect for the purposes of subsection (2) (b) if it
is given after the period of 28 days after the law practice discloses to
the client (under a corresponding law) information about the client’s
right to make a notification of that kind, but nothing in this subsection
prevents an agreement referred to in subsection (2) (a) from coming
into effect at any time.
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305 Displacement of Part

(1) Thissection appliesif this Part applies to a matter by the operation of
section 303 or 304.

(2) This Part ceasesto apply to the matter if:

(@  either:

0) the legal services are or will be provided wholly or
primarily in another jurisdiction, or

(i)  the matter has a substantial connection with another
jurisdiction,

or both, and

(b) either:

) theclient signs under the corresponding law of the other
jurisdiction a written agreement with the law practice
that the corresponding provisions of the corresponding
law apply to the matter, or

(i)  the client notifies under the corresponding law of the
other jurisdiction (and within the time allowed by the
corresponding law) the law practice in writing that the
client requires the corresponding provisions of the
corresponding law to apply to the matter.

(3) Nothing in this section prevents the application of this Part to the
matter by means of alater agreement or notification under section 304.

306 How and where does a client first instruct a law practice?

A client first instructs a law practice in relation to a matter in a
particular jurisdiction if the client first provides instructionsto the law
practicein relation to the matter at an office of the law practicein that
jurisdiction, whether in person or by post, telephone, fax, e-mail or
other form of communication.

307 When does a matter have a substantial connection with this
jurisdiction?

Theregulationsmay prescribe the circumstancesin which, or therules

to be used to determine whether, a matter has or does not have a

substantial connection with this jurisdiction for the purposes of this
Part.
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308 What happens when different laws apply to a matter?

(D
)

(3)

(4)

This section applies if this Part applies to a matter for a period and a
corresponding law applies for another period.

If this Part applied to a matter for a period and a corresponding law
applies to the matter afterwards, this Part continues to apply in respect
of legal costs (if any) incurred while this Part applied to the matter.

If a corresponding law applied to a matter for a period and this Part
applies to the matter afterwards, this Part does not apply in respect of
legal costs (if any) incurred while the corresponding law applied to the
matter, so long as the corresponding law continues to apply in respect
of those costs.

However:

(@  theclient may sign a written agreement with the law practice
that the cost assessment provisions of this Part are to apply in
respect of all legal costs incurred in relation to the matter, and
Divison 11 (Costs assessment) accordingly applies in respect
of those legal costs, or

(b) if theclient signsawritten agreement with the law practice that
the cost assessment provisions of a corresponding law are to
apply in respect of all legal costs incurred in relation to the
matter, Divison 11 accordingly does not apply in respect of
those legal costs.

(5) This section has effect despite any other provisions of this Part.

Division 3

Costs disclosure

309 Disclosure of costs to clients

(1) A law practice must disclose to a client or prospective client in

accordance with this Divison:

(@  the basis on which legal costs will be calculated, including
whether afixed costs provision appliesto any of thelegal costs,
and

(b)  theclient’s or prospective client’s right to:
() negotiate a costs agreement with the law practice, and
(i)  receiveanbill from the law practice, and
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(iii)  request an itemised bill within 30 days after receipt of a
lump sum bill, and

(iv)  benotified under section 316 of any substantial change
to the matters disclosed under this section, and

an estimate of the total legal costs if reasonably practicable or,
if it is not reasonably practicable to estimate the total legal
costs, a range of estimates of the total legal costs and an
explanation of the major variables that will affect the
calculation of those costs, and

details of the intervals (if any) at which the client or
prospective client will be billed, and

the rate of interest (if any) that the law practice charges on
overdue legal costs, and

if the matter is alitigious matter, an estimate of:

0] the range of costs that may be recovered if the client or
prospective client is successful in the litigation, and

(i)  therange of coststheclient or prospective client may be
ordered to pay if the client or prospective client is
unsuccessful, and

the client’s or prospective client’s right to progress reports in
accordance with section 318, and

details of the person whom the client or prospective client may
contact to discuss the legal costs, and

the following avenues that are open to the client or prospective

client in the event of a dispute in relation to legal costs:

) costs assessment under Division 11,

(i)  thesetting aside of a costs agreement under section 328
(Setting aside costs agreements),

(i)  mediation under Divison 8, and

any time limits that apply to thetaking of any action referred to

in paragraph (i), and

that the law of this jurisdiction applies to legal costs in relation

to the matter, and

information about the client’s or prospective client’s right:

(i) to sign under a corresponding law a written agreement
with the law practice that the corresponding provisions
of the corresponding law apply to the matter, or
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(2)

(i)  tonotify under acorresponding law (and within thetime
allowed by the corresponding law) the law practice in
writing that the client or prospective client requires the
corresponding provisions of the corresponding law to
apply to the matter.

Note. The client's or prospective client’s right to sign an agreement or give a
notification as mentioned in paragraph (1) will be under provisions of the law of the

other jurisdiction that correspond to section 304 (Part also applies by agreement
or at client’s election).

For the purposes of subsection (1) (1), the disclosure must include:

(@)  astatement that an order by a court for the payment of costsin
favour of the client or prospective client will not necessarily
cover the whole of the client’s or prospective client’s legal
costs, and

(b) if applicable, astatement that disbursements may be payable by
the client or prospective client even if the client or prospective
client enters a conditional costs agreement.

Disclosure if another law practice is to be retained

(1)

2

©)

If alaw practiceintendsto retain another law practice on behalf of the
client, the first law practice must disclose to the client the details
specified in section 309 (1) (a), (¢), (d) and (€) in relation to the other
law practice, in addition to any information required to be disclosed to
the client under section 309.

A law practice retained or to be retained on behalf of a client by
another law practice is not required to make disclosure to the client
under section 309, but must disclose to the other law practice the
information necessary for the other law practice to comply with
subsection (1).

This section does not apply if thefirst law practice ceasesto act for the
client in the matter when the other law practiceis retained.

Note. An example of the operation of this section is where a barrister is retained
by a firm of solicitors on behalf of a client of the firm. The barrister must disclose
to the firm details of the barrister’s legal costs and billing arrangements, and the
firm must disclose those details to the client. The barrister is not required to make
a disclosure directly to the client.
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311  How and when must disclosure be made?

(1) Disclosure under section 309 must be made in writing before, or as
soon as practicable after, the law practiceis retained in the matter.

(2)

Disclosure under section 310 (1) must be made in writing before the
other law practiceis retained except in urgent circumstances, in which
case it may be made orally before the law practice is retained and
confirmed in writing as soon as practicable afterwards.

312 Exceptions to requirement for disclosure

(1) Disclosure under section 309 or 310 (1) is not required to be made in
any of the following circumstances:

if the total legal costs in the matter, excluding disbursements,
are not likely to exceed $750 or the amount prescribed by the
regulations (whichever is higher),
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(b)

(©)

(d)

if:
(i)

(i)
(iii)

the client has received one or more disclosures under
section 309 or 310 (1) from the law practice in the
previous 12 months, and

the client has agreed in writing to waive the right to
disclosure, and

a principal of the law practice decides on reasonable
groundsthat, having regard to the nature of the previous
disclosures and the relevant circumstances, the further
disclosure is not warranted,

if the client or prospective client is:

(i)
(i)

(iii)
(iv)

alaw practice or an Australian legal practitioner, or

a public company, a subsidiary of a public company, a
foreign company, a subsidiary of aforeign company or
aregistered Australian body (within the meaning of the
Corporations Act 2001 of the Commonwealth), or
afinancial services licensee (within the meaning of the
Corporations Act 2001 of the Commonwealth), or

a Minister of the Crown in right of ajurisdiction or the
Commonwealth acting in his or her capacity as such, or
a government department or public authority of a
jurisdiction or the Commonwealth,

if the legal costs or the basis on which they will be calculated
have or has been agreed as aresult of atender process,
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(2)

(3)

4)

(5)

(e if the client or prospective client will not be required to pay the
legal costs or they will not otherwise be recovered by the law
practice,

Note. For instance, disclosure would not be required where the law practice acts
in the matter on a pro bono basis.

()] in any circumstances prescribed by the regulations.

Despite subsection (1) (a), if a law practice becomes aware that the
total legal costs are likely to exceed $750 or the amount prescribed by
theregulations(whichever ishigher), thelaw practice must disclosethe
matters in section 309 or 310 (asthe case requires) to the client as soon
as practicable.

A law practice must ensure that a written record of a principa’s
decision that further disclosure is not warranted as mentioned in
subsection (1) (b) is made and kept with the files relating to the matter
concerned.

The reaching of adecision referred to in subsection (3) otherwise than
on reasonable grounds is capable of being unsatisfactory professional
conduct or professional misconduct on the part of the principal.

Nothing in this section affects or takes away from any client’ s right:
(@)  to progressreports in accordance with section 318, or

(b) to obtain reasonable information from the law practice in
relation to any of the matters specified in section 309, or

(c)  tonegotiate acosts agreement with alaw practice and to obtain
abill from the law practice.

Additional disclosure—settlement of litigious matters

D

(2)

If a law practice negotiates the settlement of a litigious matter on
behalf of aclient, the law practice must disclose to the client, before
the settlement is executed:

(@  areasonable estimate of the amount of legal costs payable by
the client if the matter is settled (induding any legal costs of
another party that the client is to pay), and

(b)  areasonable estimate of any contributions towards those costs
likely to be received from another party.

A law practiceretained on behalf of aclient by another law practiceis
not required to make a disclosure to the client under subsection (1), if
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the other law practice makes the disclosure to the client before the
settlement is executed.

314 Additional disclosure—uplift fees

If a costs agreement involves an uplift fee, the law practice must
disclose to the client in writing, before entering the agreement the law
practice’ s usual fees, the uplift fee (expressed as a percentage of those
fees) and reasons why the uplift fee is warranted.

315 Form of disclosure

(1)

(2)

Written disclosures under this Division:
(&  must be expressed in clear plain language, and

() may be in a language other than English if the client or
prospective client is more familiar with that language.

If the law practice is aware that the client or prospective client is
unable to read, the law practice must arrange for the information
required to be given to a client or prospective client under this
Division to be conveyed oraly to the client or prospective client in
addition to providing the written disclosure.

316 Ongoing obligation to disclose

A law practice must notify the client in writing of any substantial
changeto anything included in adisclosure under this Divison assoon
as is reasonably practicable after the law practice becomes aware of
that change.

317 Effect of failure to disclose

(D

(2)

3)
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If alaw practice does not disclose to a client anything required by this
Divison to be disclosed, the client need not pay the legal costs unless
they have been assessed under Divison 11.

Note. Under section 369 (Recovery of costs of costs assessment), the costs of an
assessment in these circumstances are payable by the law practice.

If alaw practice does not disclose to a client anything required by this
Dividon to be disclosed and the client has entered a costs agreement
with the law practice, the client may also apply under section 328 for
the costs agreement to be set aside.

A law practice that does not disclose to a client anything required by
this Divison to be disclosed may not maintain proceedings for the
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(2
©)
(4)
Division 4

(4)

recovery of legal costs unless the costs have been assessed under
Dividgon 11.

Failure by a law practice to comply with this Divison is capable of
being unsatisfactory professional conduct or professional misconduct
on the part of any Australian legal practitioner or Australian-registered
foreign lawyer involved in the failure.

Progress reports

A law practice must give a client, on reasonable request:

(@  awritten report of the progress of the matter in which the law
practiceis retained, and

(b)  awritten report of thelegal costs incurred by the client to date,
or since the last bill (if any), in the matter.

A law practice may charge a client a reasonable amount for a report
under subsection (1) (a) but must not charge a client for areport under
subsection (1) (b).

A law practiceretained on behalf of aclient by another law practiceis
not required to give a report to the client under subsection (1), but
must disclose to the other law practice any information necessary for
the other law practice to comply with that subsection.

Subsection (3) does not apply if the other law practice ceasesto act for
the client in the matter when the law practiceis retained.

Legal costs generally

319 On what basis are legal costs recoverable?

(1)

(2)

Subject to the provisions of this Part, legal costs are recoverable:
(@  inaccordance with an applicable fixed costs provision, or

(b) if paragraph (a) does not apply, under a costs agreement made
in accordance with Division 5 or the corresponding provisions
of a corresponding law, or

(c) if neither paragraph (a) or (b) applies, according to the fair and
reasonable value of the legal services provided.

However, the following kinds of costs are not recoverable:
(@)  thecosts associated with the preparation of a bill for aclient,
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(b)  the costs associated with the making of disclosures for the
purposes of Divison 3.

320 Security for legal costs

A law practice may take reasonable security from a client for legal
costs (including security for the payment of interest on unpaid legal
costs).

321 Interest on unpaid legal costs

(1) A law practice may charge interest on unpaid legal costs if the costs
are unpaid 30 days or more after the practice has given a bill for the
costs in accordance with this Part.

(2) A law practice may not charge interest on unpaid legal costs unlessthe
bill for those costs contans a statement that interest is payable and of
the rate of interest.

(3) A law practice may also charge interest on unpaid legal costs in
accordance with a costs agreement.

(4) A law practice may not charge interest under this section or under a
costs agreement at arate that exceeds:

(@)  exceptasprovided by paragraph (b)—the rate prescribed under
the Supreme Court Act 1970 in respect of unpaid judgments of
the Supreme Court, or

(b)  therate prescribed by the regulations.

Division 5 Costs agreements

322 Making costs agreements
(1) A costs agreement may be made:
(@  between aclient and alaw practice retained by the client, or

(b)  between a client and a law practice retained on behalf of the
client by another law practice, or

(c)  between alaw practice and another law practice that retained
that law practice on behalf of aclient.

(2) A costs agreement must be written or evidenced in writing.
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323

(4)

(5)

subsection (4) that is accepted in writing or by other conduct.

Note. Acceptance by other conduct is not permitted for conditional costs
agreements—see section 323 (3) (c) (i).

The offer must clearly state:

(@ thatitisan offer to enter a costs agreement, and

(b)  that the client may accept it in writing or by other conduct, and
(c) thetype of conduct that will constitute acceptance.

A costs agreement cannot provide that the legal costs to which it
relates are not subject to costs assessment under Divison 11.

Note. If it attempts to do so, the costs agreement will be void—see section 327

(1).

Conditional costs agreements

(1)

(2)

©)

A costs agreement may provide that the payment of some or al of the
legal costs is conditional on the successful outcome of the matter to
which those costs relate, and a costs agreement contaning a provision
of that kindisreferred to in this Act asa conditional costs agreement.

A conditional costs agreement may relate to any matter, except a
matter that involves crimina proceedings or proceedings under the
Family Law Act 1975 of the Commonwealth.

A conditional costs agreement:

(@  must set out the circumstances that constitute the successful
outcome of the matter to which it relates, and

(b)  may provide for disbursements to be paid irrespective of the
outcome of the matter, and

(c) must be:
0] in writing, and
(i)  inclear plain language, and
(iii)  signed by the client, and
(d)  must contain a statement that the client has been informed of

the client’s right to seek independent legal advice before
entering into the agreement, and

(e) must contain a cooling-off period of not less than 5 clear
business days during which the client, by written notice, may
terminate the agreement.
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Subsection (3) (c) (iii), (d) and (e) do not apply to a conditional costs
agreement made under section 322 (1) (c) (Costs agreements between
law practices).

If a client terminates an agreement within the period referred to in
subsection (3) (e), the law practice may recover only those legal costs
in respect of legal services performed for the client before that
termination that were reasonably necessary to preserve the client’s
rights.

324 Conditional costs agreements involving uplift fees

(1)

(2)

(3)

(4)
(5)

(6)

A law practice must not enter into a conditional costs agreement in
relation to a claim for damages that provides for the payment of a
premium on the legal costs payable under the agreement on the
successful outcome of the claim to which the costs relate.

Except as provided by subsection (1), a conditional costs agreement
may provide for the payment of a reasonable premium on the legal
costs (excluding unpaid disbursements) otherwise payable under the
agreement on the successful outcome of the matter to which those
costs relate.

Note. Section 314 requires a law practice to make certain disclosures to a client
before entering into a costs agreement that provides for an uplift fee.

The premium must be a specified percentage of the legal costs
(excluding unpaid disbursements) otherwise payable and must be
separately identified in the agreement.

The premium is not to exceed 25% of those costs.

However, the regulations may vary that maxi mum percentage of costs.
Different percentages may be prescribed for different circumstances.

A law practice must not enter into a costs agreement in contravention
of this section.

Maximum penalty: 100 penalty units.

325 Contingency fees are prohibited

(1)
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A law practice must not enter into a costs agreement under which the
amount payable to the law practice, or any part of that amount, is
calculated by reference to:

(@  thevalue of any property or of any transaction involved in the
matter to which the agreement relates, or
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326

327

328

(2)

(b)  the amount of any award or setttement or the value of any
property that may be recovered in any proceedingsto which the
agreement relates.

Maximum penalty: 100 penalty units.

Subsection (1) does not apply to the extent that the costs agreement
adopts an applicable fixed costs provision.

Effect of costs agreement

Subject to this Divison and Divisdon 11, a costs agreement may be
enforced in the same way as any other contract.

Certain costs agreements are void

(1
(2)

(3)

4)

()

A costs agreement that contravenes, or is entered into in contravention
of, any provision of this Division is void.

Subject to this section and Division 11, legal costs under avoid costs
agreement are recoverable as set out in section 319 (1) (a) or (c) (On
what basis are legal costs recoverable?).

However, a law practice is not entitled to recover any amount in
excess of theamount that the law practice would have been entitled to
recover if the costs agreement had not been void and must repay any
excess amount received.

A law practicethat has entered into a costs agreement in contravention
of section 324 (Conditional costs agreements involving uplift fees) or
325 (Contingency fees are prohibited) is not entitled to recover any
amount in respect of the provision of legal services in the matter to
which the costs agreement related and must repay any amount received
in respect of those services to the person from whom it was received.

If alaw practice does not repay an amount required by subsection (3)
or (4) to be repad, the person entitled to be repaid may recover the
amount from the law practice as a debt in a court of competent
jurisdiction.

Setting aside costs agreements

(1)

On application by a client, a costs assessor may order that a costs
agreement be set aside if satisfied that the agreement is not fair, just or
reasonable.

Note. Section 317 (2) also enables a client to make an application under this
section for an order setting aside a costs agreement where the law practice
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concerned has failed to make the disclosures concerning costs required by
Division 3.

In determining whether or not a costs agreement is fair, just or
reasonable, the costs assessor may have regard to any or all of the
following matters:

(@  whether the client was induced to enter into the agreement by
the fraud or misrepresentation of the law practice or of any
representative of the law practice,

(b) whether any Australian legal practitioner or
Australian-registered foreign lawyer acting on behalf of thelaw
practice has been found guilty of unsatisfactory professional
conduct or professional misconduct in relation to the provision
of legal services to which the agreement relates,

(c)  whether the law practice failed to make any of the disclosures
required under Divison 3,

(d) thetime at which the agreement was made.

The costs assessor may adjourn the hearing of an application under
this section pending the completion of any invedigation or
determination of any information in relation to the conduct of any
Australian legal practitioner or Australian-registered foreign lawyer.

If the costs assessor determines that a costs agreement be set aside, it
may make an order in relation to the payment of legal costs the subject
of the agreement.

In making an order under subsection (4), the costs assessor must
determinethe fair and reasonable legal costsin relation to the work to
which the agreement related, taking into account:

(@  the seriousness of the conduct of the law practice or any
Australian legal practitioner or Australian-registered foreign
lawyer acting on its behalf, and

(b)  whether or not it was reasonable to carry out the work, and

(c)  whether or not the work was carried out in a reasonable
manner.

In making an order under subsection (4), the costs assessor may not
order the payment of an amount in excess of the amount that the law
practicewould have been entitled to recover if the costs agreement had
not been set aside.
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(7) For the purposes of subsection (5), the costs assessor may have regard
to any or al of the following matters:

(8)
(9)

(10)

(@

(b)

(©)

(d)

(€)

(f)
(9)
(h)

(i)
()

whether the law practice and any Australian legal practitioner
or Australian-registered foreign lawyer acting on its behalf
complied with any relevant legislation or legal profession rules,

any disclosures made by the law practice under Divison 3, or

the failure to make any disclosures required under that

Divigon,

any relevant advertisement as to:

() the law practice’s costs, or

(i)  theskills of the law practice or of any Australian legal
practitioner or Australian-registered foreign lawyer
acting on its behalf,

the skill, labour and responsibility displayed on the part of the
Australian legal practitioner or Australian-registered foreign
lawyer responsible for the matter,

the retainer and whether the work done was within the scope of
the retainer,

the complexity, novelty or difficulty of the matter,
the quality of the work done,

the place where, and circumstances in which, the work was
done,

the time within which the work was required to be done,
any other relevant matter.

The costs assessor may determine whether or not a costs agreement

exists.

The costs assessor may order the payment of the costs of and
incidental to a hearing under this section.

A party to a costs agreement may apply to the Manager, Costs
Assessment under section 373 for areview of adeterminaionto make,
or not make, an order under subsection (4).
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Costs fixed by regulations

329 Regulations to provide for fixed costs

(1) The regulations may make provision for or with respect to the

following:

(@  fixing fair and reasonable costs for legal services provided in
any workers compensation matter,

(b)  fixing the costs payable for legal services provided in
connection with any claim for personal injury damages (within
the meaning of the Civil Liability Act 2002),

(c) fixing the costs payable for the enforcement of a lump sum
debt or liquidated sum for damages,

(d)  fixing the costs payable for the enforcement of a judgment by
ajudgment creditor,

(e)  fixingthecosts payable for legal servicesprovided in respect of

(f)

probate or the administration of estates,

fixing an amount of costs for a matter that is not alegal service
but is related to proceedings (for example, expenses for
witnesses).

(2) A law practiceis not entitled to be paid or recover for alegal service
an amount that exceeds the fair and reasonable cost fixed for the
service by the regulations under this section.

330 Provisions relating to regulations generally

(1) Theregulationsmay fix acost under this Divison for aparticular legal
service, for aclass of legal services or for any part of alegal service.

(2) The regulations may fix a cost under this Divison:
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(b)

(©

as a gross amount for legal services, or

as an amount for specified elements in the legal services
provided (for example, documents prepared), or

in any other manner.
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331 Legal costs cannot be recovered unless bill has been served

332

(1)

(2)

©)

(4)

Bills

(1)
(2)

)

(4)

©)

A law practice must not commence legal proceedings to recover legal
costs from a person until at least 30 days after the law practice has
given abill to the person in accordance with sections 332 (Bills) and
333 (Notification of client’s rights).

The Supreme Court may make an order authorising a law practice to
commence legal proceedings against a person sooner if satisfied that:

(@  thelaw practice has given a bill to the person in accordance
with sections 332 and 333, and

(b)  theperson isabout to leave this jurisdiction.

A court or tribunal before which any proceedings are brought in
contravention of subsection (1) must stay those proceedings on the
application of a party, or on its own initiative.

This section applies whether or not the legal costs are the subject of a
Costs agreement.

A bill may bein the form of alump sum bill or an itemised hill.

A bill must be signed on behalf of a law practice by an Australian
legal practitioner or an employee of the law practice.

It is sufficient compliance with subsection (2) if a letter signed on
behalf of a law practice by an Australian legal practitioner or an
employee of the law practiceis attached to, or enclosed with, the bill.

A hill or letter is taken to have been signed by alaw practicethat isan
incorporated legal practiceif it hasthe practice’ s seal affixedtoitoris
signed by a legal practitioner director of the practice or an officer or
employee of the practice who is an Australian legal practitioner.

A bill isto be given to a person:

(@ by delivering it personally to the person or to an agent of the
person, or

(b) by sending it by post to the person or agent at:
(1) the usual or last known business or residential address
of the person or agent, or
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(i)  an address nominated for the purpose by the person or
agent, or

by leaving it for the person or agent at:

M the usual or last known business or residential address
of the person or agent, or

(i)  an address nominated for the purpose by the person or
agent,

with a person on the premises who is apparently at least

16 years old and apparently employed or residing there, or

by sending it by facsimile transmission to a number specified
by the person (by correspondence or otherwise) as a number to
which facsimile transmissions to that person may be sent, or

by delivering it to the appropriate place in a document
exchange in which the person has receiving facilities, or

in any other way authorised by the regulations.

A referencein subsection (5) to any method of giving abill to aperson
includes a reference to arranging for the bill to be given to that person
by that method (for example, by delivery by courier).

In this section:

agent Of a person means an agent, law practice or Australian legal
practitioner who has authority to accept service of legal process on
behalf of the person.

333 Notification of client’s rights

Page 206

A bill must include or be accompanied by a written statement setting

out:

@

(b)

the following avenues that are open to the client in the event of

adispute in relation to legal costs:

() costs assessment under Division 11,

(i)  thesetting aside of acosts agreement under section 328
(Setting aside costs agreements),

(ili)  mediation under Divison 8, and

any time limits that apply to thetaking of any action referred to
in paragraph (a).

Note. These matters will already have been disclosed under section 309 (1)
(Disclosure of costs to clients).
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334 Interim bills

(1)
)

Division 8

A law practice may give a person an interim bill covering part only of
the legal servicesthe law practice was retained to provide.

L egal coststhat are the subject of an interim bill may be assessed under
Divison 11 (Costs assessment), either at the time of the interim bill or
at the time of the final bill, whether or not the interim bill has been
paid.

Mediation of costs disputes

335 Meaning of “client” and “costs dispute”

In this Division:
client has the same meaning as in section 350 (Application by clients
for costs assessment).

costs dispute means a dispute between aclient and an Australian legal
practitioner concerning a bill, and includes a dispute over an amount
claimed to be payable under a costs agreement.

336 Referral for mediation

(1)

)
3)

(4)

(5)

A client who is given a bill may refer a costs dispute about the bill to
the Commissioner or to a Council for mediation if the amount in
dispute is less than $10,000.

The Manager, Costs Assessment may refer a costs dispute about a bill
to the Commissioner if the amount in dispute is less than $10,000.

The Manager, Costs Assessment may, by notice in writing, require the
client and the Australian legal practitioner concerned to enter into a
process of mediation if the amount in dispute is less than $5,000.

A costs dispute about a bill may be referred under this section at any
time before an application for an assessment of the whole or part of a
bill is accepted by the Manager, Costs Assessment.

Mediation is not limited to formal mediation procedures and extends
to encompass preliminary assistancein dispute resolution, such asthe
giving of informal advice designed to ensure that the parties are fully
aware of their rights and obligations and that there is full and open
communication between the parties concerning the dispute.
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(6) Failure on the part of an Australian legal practitioner to comply with
the terms of a notice under subsection (3) is capable of being
unsatisfactory professional conduct or professional misconduct.

Division 9 Maximum costs in personal injury damages
matters

337 Interpretation and application
() InthisDivison:
defendant means a person against whom a claim for personal injury
damages is or may be made.
party means plaintiff or defendant.

personal injury damages has the same meaning as in Part 2 of the
Civil Liability Act 2002.

plaintiff means a person who makes or is entitled to make a claim for
personal injury damages.

(2) This Divison does not apply to the following costs:

(@)  costs payable to an applicant for compensation under Part 2 of
the Victims Support and Rehabilitation Act 1996 in respect of
the application for compensation,

(b)  costsforlegal services provided in respect of aclaim under the
Motor Accidents Act 1988 or Motor Accidents Compensation
Act 1999,

(c)  costsfor legal services provided in respect of aclaim for work
injury damages (as defined in the Workplace Injury
Management and Workers Compensation Act 1998),

(d)  costs for legal services provided in respect of a claim for
damages in proceedings of the kind referred to in section 11
(Claims for damages for dust diseases etc to be brought under
this Act) of the Dust Diseases Tribunal Act 1989.

338 Maximum costs fixed for claims up to $100,000

(1) If the amount recovered on aclaim for personal injury damages does
not exceed $100,000, the maximum costs for legal services provided
to a party in connection with the claim are fixed as follows:
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(2)

3)
4)

(5)

(6)

@ in the case of legal services provided to a plaintiff—maximum
costs are fixed at 20% of the amount recovered or $10,000,
whichever is greater,

(b) in the case of legal services provided to a
defendant—maximum costs are fixed at 20% of the amount
sought to be recovered by the plaintiff or $10,000, whichever
is greater.

The regulations may prescribe an amount to replace the amount of
$100,000 or $10,000 in subsection (1) and may prescribe a percentage
to replace the percentage of 20% in subsection (1). When such a
replacement amount or percentage is prescribed, it applies for the
purposes of subsection (1) in place of the amount or percentage that it
repl