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New South Wales

Threatened Species Conservation Act
1995 No 101

Act No 101, 1995

An Act to conserve threatened species, populations and ecological
communities of animals and plants; to amend the National Parks and
Wildlife Act 1974, the Environmental Planning and Assessment Act 1979 and
certain other Acts; to repeal the Endangered Fauna (Interim Protection) Act
1991; and for other purposes. [Assented to 22 December 1995]




Section 1 Threatened Species Conservation Act 1995 No 101

Part 1 Preliminary

The Legislature of New South Wales enacts:

Part 1 Preliminary

Introductory note

This Part contains provisions that set out the objects of this Act and define
terms used in this Act. The Part also contains machinery provisions.

1 Name of Act
This Act is the Threatened Species Conservation Act 1995.

2 Commencement

(1) This Act commences on a day or days to be appointed by
proclamation, except as provided in this section.

(2) Section 1% (2) commences on the date of assent to this Act.

3 Objects of Act

The objects of this Act are as follows:

(a) to conserve biological diversity and promote ecologically
sustainable development, and

(b) to prevent the extinction and promote the recovery of
threatened  species, populations and ecological
communities, and

(c) to protect the critical habitat of those threatened species,
populations and ecological communities that are
endangered, and

(d) to eliminate or manage certain processes that threaten the
survival or evolutionary development of threatened
species, populations and ecological communities, and

(e) toensure that the impact of any action affecting threatened
species, populations and ecological communities is
properly assessed, and

() to encourage the conservation of threatened species,
populations and ecological communities by the adoption of
measures involving co-operative management.
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Threatened Species Conservation Act 1995 No 101 Section 4

Preliminary

Part 1

4 Definitions

(1)

In this Act:

Advisory Council means the Biological Diversity Advisory
Council established under this Act.

animal means any animal-life that is indigenous to New South
Wales or is known to periodically or occasionally migrate to New
South Wales, whether vertebrate or invertebrate and in any stage
of biological development, but does not include:

(@) humans, or

(b)  fish within the meaning of the Fisheries Management Act
1994,

biological diversity means the diversity of life and is made up of
the following 3 components:

(@) genetic diversity—the variety of genes (or units of
heredity) in any population,

(b)  species diversity—the variety of species,

(c) ecosystem diversity—the variety of communities or
ecosystems.

council has the same meaning as in the Local Government Act
1993.

critical habitat means habitat declared to be critical habitat under
Part 3.

Director-General means the Director-General of National Parks
and Wildlife appointed under the National Parks and Wildlife Act
1974.

ecological community means an assemblage of species
occupying a particular area.

ecologically sustainable development has the same meaning as
under section 6 (2) of the Protection of the Environment
Administration Act 1991.

endangered ecological community means an ecological
community specified in Part 3 of Schedule 1.
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Section 4

Part 1

Threatened Species Conservation Ac 1995 No 101

Preliminary

endangered population means a population specified in Part 2 of
Schedule 1.

endangered species means a species specified in Part 1 of
Schedule 1

endangered species, populations and ecological communities
means species, populations and ecological communities specified
in Schedule 1 and endangered species, population or ecological
community means a species, population or ecological community
respectively specified in that Schedule.

exercise a function includes perform a duty.
function includes a power, authority or duty.

habitat means an area or areas occupied, or periodically or
occasionally occupied, by a species, population or ecological
community and includes any biotic or abiotic component.

harm has the same meaning as in the National Parks and Wildlife
Act 1974.

joint managementagreement means an agreement entered into
under Division 2 of Part 7.

key threatening process means a threatening process specified in
Schedule 3.

land includes:
(@)  buildings and other structures permanently fixed to land,
and

(b) land covered with water, and
(c) the sea or an arm of the sea, and

(d) abay, inlet, lagoon, lake or body of water, whether inland
or not and whether tidal or not, and

(e) a river, stream or watercourse, whether tidal or not.

landholder of land means a person who owns land or who,
whether by reason of ownership or otherwise, is in lawful
occupation or possession, or has lawful management or control,
of land.
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Threatened Species Conservation At 1995 No 101 Section 4

Preliminary

Part 1

list means a list set out in Schedule 1, 2 or 3 and includes a list in
one or more of those Schedules that does not contain any entries.

pick has the same meaning as in the National Parks and Wildlife
Act 1974.

plant means any plant-life that is indigenous to New South
Wales, whether vascular or non-vascular and in any stage of
biological development, and includes fungi and lichens, but does
not include marine vegetation within the meaning of the
Fisheries Management Act 1994,

population means a group of organisms, all of the same species,
occupying a particular area.

public authority means any public or local authority constituted
by or under an Act, a government department, a statutory body
representing the Crown, or a State owned corporation, and
includes a person exercising any function on behalf of the
authority, department, body or corporation and any person
prescribed by the regulations to be a public authority.

recovery plan means a plan prepared and approved under Part 4.

region means, for the purposes of the provision in which it is
used, a bioregion defined in a national system of
bioregionalisation that is determined (by the Director-General by
order published in the Gazette) to be appropriate for those
purposes. If the bioregion occurs partly within and partly outside
New South Wales, the region consists only of so much of the
bioregion as occurs within New South Wales.

Scientific Committee means the Scientific Committee constituted
under Part 8.

species of animal or plant includes any defined sub-species and
taxon below a sub-species and any recognisable variant of a
sub-species or taxon.

species impact statement means a statement referred to in
Division 2 of Part 6 and includes an environmental impact
statement, prepared under the Environmental Planning and
Assessment Act 1979, that contains a species impact statement.
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Section 4

Part 1

Threatened Species Conservation Act 1995 No 101

Preliminary

(2

(3)

species presumed extinct means a species specified in Part 4 of
Schedule I.

Strategy means the Biological Diversity Strategy referred to in
section 140.

threat abatement plan means a plan prepared and approved
under Part 5.

threatenedspecies means a species specified in Part 1 or 4 of
Schedule 1 or in Schedule 2.

threatened species, populations and ecological communities
means species, populations and ecological communities specified
in Schedules 1 and 2 and threatened species, population or
ecological community means a species, population or ecological
community specified in either of those Schedules.

threatening process means a process that threatens, or may have
the capability to threaten, the survival or evolutionary
development of species, populations or ecological communities.

vulnerable species means a species specified in Schedule 2.

A reference in this Act b animal-life or plant-life indigenous to
New South Wales is a reference to animal-life or plant-life of a
species that was established in New South \Wales before
European settlement.

A reference in this Act to New South Wales includes a reference
to the coastal waters of the State.

Note. Coastal wafers of the State is defined in secton 58 d the
InterpretationAct 1987.

5 Notes in text

Introductory notes to Parts and other notes do not form part of
this Act.
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Threatened Species Conservation Act 1995 No 101 Section 6

Listing of threatened species, populations and ecological communities and Part 2
key threatening processes Division 1

Part 2

Listing of threatened species, N
populations and ecological communities
and key threatening processes

Introductory note

This Part provides for the identification, and classification, of the species,
populations and ecological communities with which this Act is concerned. It
also providesfor the identificationof key threatening processesthat are most
likely to jeopardise the survival of those species, populations and ecological
communities. To this end, this Part provides for the listing:

. in Schedule 1, of endangered species, endangered populations and
ecological communities and species that are presumed to be extinct,
and

. in Schedule 2, of vulnerable species, and

. in Schedule 3, of key threatening processes.

The initial lists of threatened species, that is, species that are endangered,
presumed extinct or vulnerable are contained in this Act on its
commencement. Responsibility for inserting lists of endangered populations
and endangered ecological communities and threatening processes, and for
adding items to, omitting items from or amending items in the lists of
threatened species, populations and ecological communities and threatening
processes rests with the Scientific Committee.

Division 1 makes provision with respectto Schedules 1-3that are to contain
lists of the species, populations and ecological communities and key
threatening processes with which this Act is concerned.

Division 2 deals with eligibility for listing.

Division 3 describes the process by which the items may be added to or
omitted from lists and by which items in lists may be amended, and makes
provision for public participation in that process.

Division 4 describes the process by which species that are endangered may
be listed provisionally in Schedule 1, on an emergency basis, before the
formal listing process described in Division 3 has been undertaken or
completed, and makes provision for public participation in that process.
Offences relating to the harming of threatened species, populations and
ecological communities (being animals) and the picking of threatened
species, populations and ecological communities (being plants) are
contained in the National Parks and Wildlife Act 1974.

Division 1 Lists of threatened species, populations and

ecological communities and key threatening
processes

6 Schedule 1 List of endangered species, populations and
ecological Communities

@

Part 1 of Schedule 1 contains a list of endangered species for the
purposes of this Act.
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Section 6

Part 2
Division 1

Threatened Species Conservation Act 1995 No 101

Listing of threatened species, populations and ecological communities and
key threatening processes

@
3
4)

(5

(6)

Part 2 of Schedule 1 contains a list of endangered populations for
the purposes of this Act.

Part 3 of Schedule 1 contains a list of endangered ecological
communities for the purposes of this Act.

Part 4 of Schedule 1 contains a list of species presumed extinct
for the purposes of this Act.

Endangered species or ecological communities listed in Schedule
1 that are also listed in Part 1 of Schedule 1 or in Schedule 2 to
the Endangered Species Protection Act 1992 of the
Commonwealth are marked with asterisks to show that they are
endangered nationally.

Species presumed extinct listed in Schedule 1 that are also listed
in Part 3 of Schedule | to the Endangered Species Protection Act
1992 of the Commonwealth are marked with asterisks to show
that they are presumed extinct nationally.

7 Schedule 2 list of vulnerable species

@
(@)

Schedule 2 contains a list of vulnerable species for the purposes

of this Act.

Vulnerable species listed in Schedule 2 that are also listed in Part
2 of Schedule | to the Endangered Species Protection Ad 1992
of the Commonwealth are marked with an asterisk to show that
they are vulnerable nationally.

8 Schedule 3 list of key threatening processes

Schedule 3 contains a list of key threatening processes for the
purposes of this Act.

9 Listing of nationally threatened species and ecological
communities

(1)

As soon as practicable after a species or ecological community
that is or was indigenous to New South Wales is inserted in
Schedule 1 or 2 to the Endangered Species Protection Act 1992
of the Commonwealth, the Scientific Committee is to consider
whether, in accordance with Divisions 2 and 3, the species or
ecological community should be listed as a threatened species or
endangered ecological community in Schedule 1 or 2 to this Act.
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Threatened Species Conservation Act 1995 No 101 Section 9

Listing of threatened species, populations and ecological communities and Part 2
key threatening processes Division 1

(2)

)

Any species or ecological community that is inserted in a
Schedule pursuant to this section is to be marked with an asterisk
to show its national status.

If a threatened species or endangered ecological community is
omitted from Schedule 1 or 2 to the Endangered Species
Protection Act 1992 of the Commonwealth:

(@) the Minister is, by order published in the Gazette, to
amend Schedule 1 or 2 to this Act to omit the asterisk
showing its national status, and

(b) the Scientific Committee is to consider, in accordance with
Division 3, whether the species or ecological community
should be omitted from Schedule 1 or 2 to this Act.

Division 2 Eligibility for listing

10 Species eligible for listing as endangered species

A species is eligible to be listed as an endangered species if, in
the opinion of the Scientific Committee:

(@) itis likely to become extinct in nature in New South Wales
unless the circumstances and factors threatening its
survival or evolutionary development cease to operate, or

(b)  its numbers have been reduced to such a critical level, or
its habitats have been so drastically reduced, that it is in
immediate danger of extinction, or

(c) it might already be extinct, but is not presumed extinct.

11 Populations eligible for listing as endangered populations

A population is eligible to be listed as an endangered population
if, in the opinion of the Scientific Committee, its numbers have
been reduced to such a critical level, or its habitat has been so
drastically reduced, that it is in immediate danger of extinction
and it is not a population of a species already listed in
Schedule 1, and:

(@ it is disjunct and at or near the limit of its geographic
range, or

(b) itis or is likely to be genetically distinct, or
(c) it is otherwise of significant conservation value.
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Section 12  Threatened Species Conservation Act 1995 No 101

Part 2 Listing of threatened species, populations and ecological communities and
Division 2 key threatening processes

12 Ecological communities eligible for listing as endangered
ecological communities

An ecological community is eligible to be listed as an endangered
ecological community if, in the opinion of the Scientific
Committee:

(a) itis likely to become extinct in nature in New South Wales
unless the circumstances and factors threatening its
survival or evolutionary development cease to operate, or

(b) it might already be extinct.

13 Species eligible for listing as species presumed extinct

A species is eligible to be listed as a species that is presumed
extinct at a particular time if, to the knowledge of the Scientific
Commiittee, it has not been definitely located in nature during the
preceding 50 years despite searching of known and likely
habitats during that period.

14 Species eligible for listing as vulnerable species

A species is eligible to be listed as a vulnerable species if, in the
opinion of the Scientific Committee, the species is likely to
become endangered unless the circumstances and factors
threatening its survival or evolutionary development cease to
operate.

15 Threatening processes eligible for listing as key threatening
processes

A threatening process is eligible to be listed as a key threatening
process if, in the opinion of the Scientific Committee, it

(@ adversely affects 2 or more threatened species, populations
or ecological communities, or

(b) could cause species, populations or ecological
communities that are not threatened to become threatened.

Division 3 Procedure for listing

16 Operation of Division
() This Division sets out the procedure to be adopted for the
purposes of inserting matter in, omitting matter from or
amending matter in Schedule 1, 2 or 3.
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Threatened Species Conservation Act 1995 No 101 Section 16

Listing of threatened species, populations and ecological communities and Part 2
key threatening processes Division 3

(2)

The procedure set out in this Division does not apply to the
provisional listing of endangered species, populations or
ecological communities, on an emergency basis, by the Scientific
Committee under Division 4.

17 Scientific Committee responsible for lists

18

19

(1)

(2)

The Scientific Committee is responsible for determining whether
any species, population, ecological community or threatening
process should be inserted in or omitted from Schedule 1, 2 or 3
or whether any matter in those Schedules should be amended.

Accordingly, the Scientific Committee must keep the lists in
those Schedules under review and must, at least bi-annually,
determine whether any changes to the lists are necessary.

Who may initiate action for listing

(1)
(2)

The Scientific Committee may make a determination for the
purposes of this Division on its own initiative.

The Scientific Committee may also make a determination:

(@) following a request by the Minister, or

(b)  on anomination, made in accordance with this Division, of
any other person.

Making nomination for inclusion on, omission from or
amendment of list

(1) Any person may nominate any species, population or ecological

(2)
(3)
@
()

community for insertion in or omission from Schedule 1or 2.

Any person may nominate any matter in Schedule 1 or 2 for
amendment.

Any person may nominate any threatening process for insertion
in or omission from Schedule 3.

Any person may nominate any matter in Schedule 3 for
amendment.

A nomination must be in writing addressed to the Chairperson of
the Scientific Committee and must include any information
prescribed by the regulations.
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Section 20  Threatened Species Conservation Act 1995 No 101

Part 2 Listing o threatened species, populations and ecological communities and
Division 3 key threatening processes

20 Scientific Committee may request additional information

The Scientific Committee may request a person who makes a
nomination to provide additional information about the subject
matter of the nomination within a specified period.

21 Consideration of nomination by Scientific Committee

(1)  The Scientific Committee is to consider.each nomination as soon
as practicable after it is made or, if additional information has
been requested, after that information has been provided or the
period specified for its provision has expired.

(2) The Scientific Committee may consider different nominations
about the same subject together.

(3) The Scientific Committee may reject a nomination if:

(a) the subject of the nomination has already been dealt with,
or

(b) the nomination is vexatious, or

(c) the nomination is not accompanied by the information
prescribed by the regulations, or

(d) any additional information requested by the Scientific
Committee is not provided within the period specified for
its provision, or

(e) any additional information provided is inadequate and does
not satisfy the Scientific Committee’s request.

(4) If the Scientific Committee rejects a nomination, it is to notify
the Minister, the Director-General and the person who made the
nomination and is to give reasons for the rejection.

(5) A person must not deliberately and wilfully make a vexatious
nomination of any species, population or ecological community
for insertion in or omission from Schedule 1 or 2.

Maximum penalty: 20 penalty units.
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Threatened Species Conservation Act 1995 No 101 Section 22

Listing of threatened species, populations and ecological communities and Part 2
key threatening processes Division 3

22 Scientific Committee’s preliminary determination

(1) The Scientific Committee, after considering a proposal raised on
its own initiative or in response to a request from the Minister or
a nomination by another person, must make a preliminary
determination as to whether the proposal should be supported or
not supported.

(2) As soon as possible after making apreliminary determination, the
Scientific Committee must:

(@ in a case involving a nomination, notify the person who
made the nomination, the Minister and the
Director-General, and

(b) in a case of a proposal raised on its own initiative or in
response to a request from the Minister, notify the Minister
and the Director-General, and

(c) publish notice of its preliminary determination and the
reasons for it in a newspaper circulating generally
throughout the State and, if the determination is likely to
affect a particular area or areas (other than the State as a
whole), in a newspaper circulating generally in that area or
areas, and

(d) publish notice of the making of the preliminary
determination in the Gazette.

(3) The notice must:

(a) state that the preliminary determination has been prepared,
and

(b)  specify the address of the place at which copies of the
determination may be inspected, and

(c) invite persons to make written submissions to the
Director-General about the determination, and

(d)  specify the address of the place to which submissions
about the determination may be forwarded and the date by
which submissions must be made.

(4)  The notice must specify the date by which and the address of the
place to which any person may forward written submissions to
the Scientific Committee about a preliminary determination.
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Section 22  Threatened Species Conservation Act 1995 No 101
Part 2 Listing of threatened species, populations and ecological communities and
Division 3 key threatening processes

(5) The Scientific Committee must consider all written submissions

received by it on or before the date specified in the notice, being
a date occurring not more than 150 days after the date on which
the notice was first published under this section.

23 Scientific Committee’s final determination

(1)

)

The Scientific Committee must either accept or reject a proposal
for inclusion, or amendment, of matter in or omission of matter
from Schedule 1, 2 or 3, and must give reasons for the
determination.

In a case involving a nomination, the Scientific Committee must
make a determination under this section within 6 months after:

(@) the making of the nomination, or

(b) if additional information has been requested by the
Scientific Committee, after that information has been
provided or the period specified for its provision has
expired.

24 Publication of final determination

On making a final determination, the Scientific Committee must,
as soon as practicable:

(a) in a case involving a nomination, notify the person who
made the nomination of the determination, and

(b) notify the Minister and the Director-General of the
determination, and

(c) publish notice of the determination and the reasons for it in
a newspaper circulating generally throughout the State
and, if the determination is likely to affect a particular area
or areas (other than the State as a whole), in a newspaper
circulating generally in that area or areas, and

(d) publish notice of the making of the determination in the
Gazette.
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Threatened Species Conservation Act 1995 No 101 Section 25

Listing dof threatened species, populations and ecological communities and Part 2
key threatening processes Division 3

25 Revision of Schedule on publication of final determination

On the publication of a final determination in the Gazette that:

()

(b)

(©

aspecies, population, ecological community or threatening
process be inserted in Schedule 1, 2 or 3—the relevant
Schedule is amended by inserting the species, population,
ecological community or threatening process, or

a species, population, ecological community or threatening
process be omitted from Schedule 1, 2 or 3—the relevant,
Schedule is amended by omitting the species, population,
ecological community or threatening process, or

a species, population, ecological community or threatening
process listed in Schedule 1, 2 or 3 be amended—the
relevant Schedule is amended by omitting the species,
population, ecological community or threatening process
that is set out in the Schedule and by inserting instead a
description of the species, population, ecological
community or threatening process in the manner required
by the determination.

Division 4 Procedure for provisional listing of endangered

species on emergency basis

26 Operation of Division

This Division sets out the procedure to be adopted for the
purposes of enabling matter to be provisionally listed in Schedule
1 on an emergency basis.

Note. Only species that are likely to be endangered may be provisionally

listed.

27 Scientific Committee responsible for provisional listing

The Scientific Committee is responsible for determining whether
any species should be provisionally listed in Schedule 1 as an
endangered species on an emergency basis.
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Section 28  Threatened Species Conservation Act 1995 No 101
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28 Eligibility for provisional listing
A species is eligible to be provisionally listed in Schedule 1 as an
endangered species if, in the opinion of the Scientific Committee:
() the species:

()  although not previously known to have existed in
New South Wales, is believed on current knowledge
to be indigenous to New South Wales, or

(i)  was presumed to be extinct in New South Wales but
has been rediscovered, and

(b)  the species is not listed in Part 1 of Schedule 1

29 Who may initiate action for provisional listing

(1) The Scientific Committee may make a determination for the
purposes of this Division on its own initiative.

(2) The Scientific Committee may also make a determination:
(@) following a request by the Minister, or

(b) on anomination, made in accordance with this Division, of
any other person.

30 Making nomination for provisional listing

(1)  Any person may nominate any species for provisional listing in
Schedule 1.

(2) A nomination must be in writing addressed to the Chairperson of
the Scientific Committee and must include any information
prescribed by the regulations.

31 Scientific Committee may request additional information

The Scientific Committee may request a person who makes a
nomination for provisional listing to provide additional
information about the subject matter of the nomination within a
specified period.
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32 Consideration of nomination for provisional listing by Scientific
Committee

(1)

2

3)

4)

6

The Scientific Committee is to consider each nomination as soon
as practicable after it is made or, if additional information has
been requested, after that information has been provided or the
period specified for its provision has expired.

In any event, the Scientific Committee must make a
determination about a nomination within 6 months after it is
made or, if additional information has been requested, after that
information has been provided or the period specified for its
provision has expired.

The Scientific Committee may consider different nominations
about the same subject together.

The Scientific Committee may reject a nomination if

(@) the subject of the nomination has already been dealt with,
or

(b)  the nomination is vexatious, or
(c) the nomination is not accompanied by the information
prescribed by the regulations, or

(d) any additional information requested by the Scientific
Committee is not provided within the period specified for
its provision, or

(e) any additional information provided is inadequate and does
not satisfy the Scientific Committee’s request.

If the Scientific Committee rejects a nomination, it is to notify
the Minister, the Director-General and the person who made the
nomination and is to give reasons for the rejection.

33 Publication of determination for provisional listing

On making a determination for provisional listing, the Scientific
Committee must, as soon as practicable:

(@) in a case involving a nomination, notify the person who
made the nomination of the determination, and

(b) notify the Minister and the Director-General of the
determination, and
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(c) publish notice of the determinationand the reasons for it in
a newspaper circulating generally throughout the State
and, if the determination is likely to affect a particular area
or areas (other than the State as a whole), in a newspaper
circulating generally in that area or areas, and

(d) publish notice of the making of the determination in the
Gazette.

34 Effect of publication of determination for .provisionallisting

On the publication of the determination that a species be
provisionally listed in Schedule 1, Schedule 1 is taken for all
purposes to have been amended by the insertion of the
description of the species that is the subject of the determination
until such time as the provisional listing ceases to have effect in
accordance with this Division.

35 Scientific Committee to review status of provisionally listed
species
(1)  As soon as practicable after the publication of a determination
under this Division, the Scientific Committee must review the
status of a provisionally listed species, population o ecological
community to determine whether or not the species should be
listed as a threatened species.

(2) The requirements of sections 22-25 apply to the review of a
provisional listing.

36 Termination of provisional listing

The provisional listing of a species in Schedule 1 ceases to have

effect:

(a) if the Scientific Committee makes a final determination in
accordance with Division 3 that the species should be
listed in Schedule 1 or 2—when that determination is
published in the Gazette, or

(b) if the Scientific Committee makes a final determination in
accordance with Division 3 that the species should not be
listed in Schedule 1 o 2—when the Scientific Committee
publishes a notice to that effect in the Gazette, or

(c) within 12 months after the provisional listing,
whichever first occurs.
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Division 1

Part 3

Critical habitat of endangered species,
populations and ecological communities

Introductory note

This Part makes the Director-General responsible for identifying (where this
is possible) habitat that is critical to the survival of endangered species,
populations and ecological communities (that is, those species, populations
and ecological communities listed for the time being in Schedule 1) and for
recommending to the Minister that the habitat so identified be declared
critical habitat. The Director-General must consult with the Scientific
Committee before preparing a recommendation and must have regard to any
advice given by the Scientific Committee concerning identification of critical
habitat of endangered populations and ecological communities.

Division 1 describes the process by which critical habitat is identified by the
Director-Generaland declared by the Minister and makes provisionfor public
participation in that process.

Division 2 deals with the preparation, publication and other dissemination of
maps of critical habitat, and the maintenance of a register of critical habitat by
the Director-General.

An offence relating to the damaging of critical habitat is contained in the
National Parks and Wildlife Act 1974. That Act also makes it an offence for a
person to damage the habitat of a threatened species, population or
ecological community.

Division 1 Identification and declaration of critical habitat

37 Habitat eligible to be declared to be critical habitat

1)

(2)

The whole or any part or parts of the area or areas of land
comprising the habitat of an endangered species, population or
ecological community that is critical to the survival of the
species, population or ecological community is eligible to be
declared under this Part to be the critical habitat of the species,
population or ecological community.

The regulations may provide that a specified habitat, or habitat of
a specified kind, may, or may not, be declared to be critical
habitat for the purposes of this Part.
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38 Director-General responsible for identifying critical habitat

The Director-General is responsible for identifying (where this is
possible) the area or areas of land comprising the critical habitat
of each endangered species, population and ecological
community.

39 Director-General to consult with Scientific Committee

(1)  The Director-General must consult with the Scientific Committee
before preparing a recommendation for the identification of an
area or areas of land comprising critical habitat for the purposes
of this Act.

(2) In particular, the Director-General must consult with the
Scientific Committee concerning the identification of the area or
areas of land comprising the critical habitat of endangered
populations and endangered ecological communities and must
have regard to its advice in preparing any recommendation for
that purpose.

40 Preparation of recommendation for identification of critical
habitat

(1) After considering the Scientific Committee’s advice, the
Director-General must, if the Director-General considers that it is
possible to identify the critical habitat of a species, population or
ecological community, prepare a recommendation for
identification of the area or areas of land comprising the critical
habitat of that species, population or ecological community.

(2) In so doing, the Director-General must consider the likely social
and economic consequences of the making of the
recommendation in the manner proposed.

41 Publication of recommendation

(1)  After preparing a recommendation for identification of the area
or areas of land comprising the critical habitat of a species,
population or ecological community, the Director-General must:

(@) give a copy of it to the Scientific Committee, and

Page 20



Threatened Species Conservation Act 1995 No 101 Section 41

Critical habitat o endangered species, populations and ecological Part 3

communities

Division 1

(2)

(b)

(©)

(d)

give notice of the recommendation to all persons known by
the Director-General, following the making of reasonable
searches and inquiries, to be affected by the
recommendation, being:

(i)  landholders (including public authorities who are
landholders), and

(i) other public authorities known to the
Director-General to exercise relevant functions in
relation to the land, and

(i) if the land is subject to a mortgage, charge or
positive covenant—the mortgagee, chargee or
person entitled to the benefit of the covenant, and

(iv) holders of leases and other interests granted by the
Crown, and

publish notice of the recommendation in a newspaper
circulating generally throughout the State and, if the
recommendation is likely to affect a particular area or
areas (other than the State as a whole), in a newspaper
circulating generally in that area or areas, and

publish notice of the recommendation in the Gazette.

The notice must:

(a)
(b)

(©)
(d)

state that the recommendation has been prepared, and

specify the address of the place at which copies of the
recommendation may be inspected, and

invite persons to make written submissions to the
Director-General about the recommendation, and

specify the address of the place to which submissions
about the recommendation may be forwarded and the date
by which submissions must be made.

42 Consideration of Submissions by Director-General

(1)

The Director-General must consider all written submissions
received by the Director-General on or before the date specified
in the notice.
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(2) The Director-General may amend the recommendation to take
account of any of those submissions or any advice given by the
Scientific Committee.

43 Director-General to refer recommendation to Minister

After considering the submissions and making amendments (if
any)rthe recommendation, the Director-General:

@)

(b)

must forward the recommendation, identifying the area or
areas of land comprising the critical habitat of the species,
population or ecological community concerned, to the
Minister, and

must also provide the Minister with a summary of any
advice given by the Scientific Committee concerning the
matter and of all submissions received about the
recommendation, and details of any amendments made to
the recommendation by the Director-General to take
account of that advice or those submissions.

44 Consideration of recommendation by Minister

(1)  On receiving a recommendation from the Director-General, the
Minister must consider the recommendation and have regard to
the following:

(@)

(b)

(c)
(d)

the likely social and economic consequences of a
declaration of critical habitat in the manner indicated in the
recommendation,

without limiting paragraph (a), the likely consequences of
a declaration of critical habitat in the manner indicated in
the recommendation for landholders of, or other persons
having an interest in, or on lawful uses of, the land,

the advice of the Scientific Committee concerning the
matter,

any submissions made about the recommendation and, in
particular, any submissions received from public
authorities exercising relevant functions in relation to the
land.
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)

In so doing, the Minister must also consider whether, consistent
with the principles of ecologically sustainable development, the
recommendation might be amended to avoid or lessen any
adverse consequences of the making of a declaration of critical
habitat.

45 Consultation between Ministers

If a submission from a public authority indicates that a
recommendation is likely to affect the exercise of functions by
the public authority, the Minister is to consult with the
responsible Minister for the public authority concerning the
recommendation before making a decision about the
recommendation.

46 Minister may return recommendation to Director-General for
amendment

47

(1)

)

If the Minister thinks that a recommendation should be amended
in some respect, the Minister may request the Director-General to
amend the recommendation.

On receiving such a request, the Director-General must:

(a) amend the recommendation in the manner requested by the
Minister, and

(b)  return the recommendation, as so amended, to the Minister.

Declaration of critical habitat by Minister

(2

The Minister may:

(@) approve a recommendation, without amendment or with
any amendments that the Minister considers appropriate,
or

(b) refuse a recommendation (on the basis of one or more of
the factors referred to in section 44 (1) or otherwise), or

(c) refer it back to the Director-General for further
consideration.
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(2) Despite the other provisions of this Division, the Minister must

3)

4

approve or refuse a recommendation within 6 months after the
date specified in the notice referred to in section 41 (2) as the
date by which submissions about the recommendation must be
made.

If the Minister approves of a recommendation, with or without
amendments, the Minister may, by notification published in the
Gazette, declare the area or areas of land identified in the
recommendation (with any appropriate amendment) and
described in the notification to be the critical habitat of the
endangered species, population or ecological community
concerned.

Section 53 (2) applies to the publication of a map of the critical
habitat.

48 Publication of declaration of critical habitat

As soon as practicable after the declaration of critical habitat by
the Minister, the Director-General must:

(a) give notice of the declaration to all persons known by the
Director-General, following the making of reasonable
searches and inquiries, to be affected by the declaration,
being:

(0  landholders (including public authorities who are
landholders), and

(i) other public authorities known by the
Director-General to exercise relevant functions in
relation to the land, and

(i) if the land is subject to a mortgage, charge or
positive covenant—the mortgagee, chargee or
person entitled © the benefit of the covenant, and

(b)  publish notice of the declaration in a newspaper circulating
generally throughout the State and, if the declaration is
likely to affect a particular area or areas (other than the
State as a whole), in a newspaper circulating generally in
that area or areas, and

(¢©) publish notice of the declaration in the Gazette.
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49 Amendment or revocation of declaration of critical habitat

1)

(@)

)

4

The Minister may amend or revoke a declaration of critical
habitat by a further notification published in the Gazette.
However, the Minister must not amend or revoke a declaration
unless the Minister has obtained from, and considered, the advice
of the Director-General.

Before providing advice about a proposed amendment or
revocation, the Director-General must:

(@) consult the Scientific Committee concerning the proposed
amendment or revocation and have regard to its advice,
and

(b) give and publish notice of the proposed amendment or
revocation as if it were a recommendation referred to in
section 41, and consider all written submissions
concerning the proposed amendment or revocation that are
received on or before the date specified in the notice.

If a declaration is amended or revoked by the Minister, the
Director-General must:

(@) give notice of the amendment or revocation to:

(i)  those persons who were given notice of the making
of the declaration and who retain the requisite
interest in the land, and

(i)  any other person known by the Director-General,
following the making of reasonable searches and
inquiries, to have become a landholder, public
authority exercising relevant functions in relation to
the land, mortgagee, chargee or person entitled to
the benefit of a positive covenant in the land after
notice of the making of the declaration was given,
and

(b)  publish notice of the amendment or revocation in the
Gazette.

A notice under subsection (3) must give the reasons for the
amendment or revocation of the declaration.
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50 Public authorities to have regard to critical habitat

A public authority must, on and after publication of a declaration
of critical habitat (whether or not a map of the critical habitat is
published at the same time), have regard to the existence of
critical habitat:

(@ in relation to use of land that it owns or controls that is
within or contains critical habitat, or

() in exercising its functions in relation to land that is within
or contains critical habitat.

51 Regulations may prohibit certain actions on critical habitat

The regulations may prohibit or regulate, for the purposes of this
Act, the carrying out of specified actions, or actions of a
specified class or description, on specified critical habitat.

52 Effect of failure to comply with procedural requirements

A declaration of critical habitat is not open to challenge because
of a failure to comply with the procedural requirements of this
Division after the declaration has been published in the Gazette.

Division 2 Maps and register of critical habitat

53 Map of critical habitat to be prepared and published

(1) On or as soon as practicable after the publication of a declaration,
or an amendment of a declaration, of critical habitat, the
Director-General must arrange for the preparation of a map that
shows the location of the critical habitat as so declared or
amended.

(2) A copy of the map is to be published in the Gazette on the
publication of the declaration of the critical habitat.
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54 Maps of critical habitat to be served

The Director-General must serve a copy of a map of critical
habitat on the following:

(@)

®)
(©)

(d)

()
()

the Director-General of the Department of Land and Water
Conservation,

the Director of Planning,

each council within whose area the whole or part of the
critical habitat is located,

landholders of land on which critical habitat is located
(including public authorities who are landholders),

holders of leases and other interests granted by the Crown,

other public authorities known by the Director-General to
exercise relevant functions in relation to the land.

55 Director-General to keep register of critical habitat

(1)

2)

The Director-General must keep a register containing copies of
declarations of critical habitat as in force from time to time, and
maps of the critical habitat that are published in the Gazette, and
must make that register available to public authorities.

The register is to be open for public inspection, without charge,
during ordinary business hours, and copies of or extracts from the
register are to be made available to the public on request, on
payment of the fee fixed by the Director-General.
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Part 4 Recovery plans for threatened species,
populations and ecological communities

Introductory note

This Part is the first of 4 Parts that address responses to threats to the
survival of threatened species, populations and ecological communities, and
their habitats. This Part deals with recovery plans for threatened species,
populations and ecological communities and makes further provision as to
the protection of their critical habitats (if any).

The Director-General must prepare recovery plans for endangered species
(other than species presumed extinct), populations and ecological
communities and for vulnerable species. The object of a recovery plan is to
promote the recovery of the threatened species, population or ecological
community to which it relates to a position of viability in nature. If critical
habitat has been declared for the species, population or ecological
community, the plan must include reference to that fact.

Division 1 deals with the preparation, contents, publication and adoption of
recovery plans.
Division 2 deals with the implementation of recovery plans, and includes

procedures for public authorities to report on their implementation of, or on
proposed departures from, measures specified to be taken in recovery plans.

In accordance with the Environmental Planning and Assessment Act 1979,
the terms of recovery plans are to be taken into account by consent
authorities and determining authorities (within the meaning of that Act) when
they are considering development applications under Part 4, or the carrying
out, or applications for approval for the carrying out, of activities under Part 5,
of that Act.

Division 1 Preparation of recovery plans

56 Director-Generalto prepare recovery plans

(1) The Director-General is required to prepare a recovery plan for
each endangered species (other than a species presumed extinct),
population and ecological community, as soon as practicable
after it is listed n Schedule 1, to promote the recovery of the
species, population or ecological community to a position of
viability in nature.

(2) The Director-General must also prepare recovery plans for
vulnerable species.
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Division 1

)

A recovery plan under this Act ‘must be prepared within the same
time limits as a recovery plan (within the meaning of the
Endangered Species Protection Act 1992 of the Commonwealth)
must be prepared under that Act.

59 Guidelines for recovery plans

(9

()

The Director-General must, in preparing a recovery plan and in
deciding which measures to include in it, have regard to the
following:

(a) the objects of this Act,

(b) the likely social and economic consequences of the making
of the plan,

(c) the most efficient and effective use of available resources
for the conservation of threatened species, populations and
ecological communities,

(d) the minimising of any significant adverse social and
economic consequences.

The Director-General is to consider, when preparing a recovery
plan, any measures by which the public may co-operate in the
conservation of a threatened species, population or ecological
community.

58 Priorities for recovery plans

@)

)

The Director-General must, after consulting with the Scientific
Committee, determine priorities in the preparation of recovery
plans.

The highest priority is to be given to the preparation of recovery
plans for species, populations and ecological communities that
are identified by asterisks in Schedule 1 as being endangered
nationally.
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(3)  After complying with subsection (2), priorities in the preparation

of recovery plans are to be determined in accordance with the
following criteria and any other criteria that the Director-General,
after consultation with the Scientific Committee, considers
relevant:

(@)

(b)

(c)

(d)

likelihood of extinction —whether the species, population
or ecological community has a greater likelihood of
extinction than other species, populations or ecological
communities,

likelihood of recovery —whether the species, population or
ecological community is more likely to recover, ifit is the

subject of a recovery plan, than other species, populations

or ecological communities,

keystone  species—whether many other species are
dependant for survival on the species,

indicator species—whether the relative abundance of the
species is a measure of the overall health of its ecosystem.

59 Contents of recovery plans

A recovery plan must:

(a)

(b)

(©)

(d)

(e

()

identify the threatened species, population or ecological
community to which it applies, and

identify any critical habitat declared in relation to the
threatened species, population or ecological community,
and

identify any threatening process or processes threatening
the threatened species, population or ecological
community, and

identify methods by which adverse social and economic
consequences of the making of the plan can be minimised,
and

state what must be done to ensure the recovery of the
threatened species, population or ecological community,
and

state what must be done to protect the critical habitat (if
any) identified in the plan, and
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(@ state, with reference to the objects of this Act:

() the way in which those objects are to be
implemented or promoted for the benefit of the
threatened species, population or ecological
community, and

(i)  the method by which progress towards achieving
those objects is to be assessed, and

(h) identify the persons or public authorities who are
responsible for the implementation of the measures
included in the plan, and

() state the date by which the recovery plan should be subject
to review by the Director-General.

60 Consultation between Ministers

(@ The Minister must, if the Director-General informs the Minister
that the Director-General considers that a public authority should
be responsible for the implementation of a measure to be
included in a recovery plan, consult with the Minister responsible
for the public authority before completing the preparation of the
draft recovery plan.

(2) A measure must not be included in a recovery plan for
implementation by a public authority unless the Minister
responsible for the public authority approves of the inclusion of
the measure.

61 Publication of draft recovery plan

(1) As soon as practicable after preparing a draft recovery plan, the
Director-General must:

(@) give a copy of the draft recovery plan to the Scientific
Committee, and

(b) give notice of the preparation of the draft recovery plan to
any public authority that the Director-General knows is
likely to be affected by the recovery plan, and
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(c)  publish notice of the preparation of the draft recovery plan
in a newspaper circulating generally throughout the State
and, if the recovery plan is likely to affect a particular area
or areas (other than the State as a whole), in a newspaper
circulating generally in that area or areas, and
(d)  publish notice of the preparation of the draft recovery plan
in the Gazette.
(2) The notice must:
(@) state that the draft recovery plan has been prepared, and
(b)  specify the address of the place at which copies of the draft
recovery plan may be inspected, and
(c) invite persons to make written submissions to the
Director-General about the draft recovery plan, and
(d)  specify the address of the place to which submissions

about the draft recovery plan may be forwarded and the
date by which submissions must be made.

62 Consideration of submissions by Director-General

@

2)

The Director-General must consider all written submissions
received by the Director-General on or before the date specified
in the notice.

The Director-General may amend the draft recovery plan to take
account of those submissions or any advice given by the
Scientific Committee.

63 Director-General to refer draft recovery plan to Minister

After considering the submissions and making amendments (if
any) to the draft recovery plan, the Director-General must:

(@)
()

forward the draft recovery plan to the Minister, and

provide the Minister with a summary of any advice given
by the Scientific Committee and of all submissions
received about the draft recovery plan, and details of any
amendments made to the draft recovery plan by the
Director-General to take account of that advice or those
submissions.
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64 Minister may return draft recovery plan to Director-General for
amendment

@

()

If the Minister thinks that a draft recovery plan should be
amended in some respect, the Minister may request the
Director-General to amend the plan.

On receiving such a request, the Director-General must:

(@) amend the proposal in the manner requested by the
Minister, and

(b)  return the plan, as so amended, to the Minister.

65 Approval of recovery plan by Minister

(1)

)

In considering whether to approve or to refuse to approve a draft
recovery plan, the Minister must have regard to the likely social
and economic consequences of the approval of the plan.

The Minister may:

(a) approve a draft recovery plan without amendment or with
any amendments that the Minister considers appropriate,
or

(b) refuse to approve the plan (on the basis of the likely social
or economic consequences of the plan or otherwise), or

(c) refer it back to the Director-General for further
consideration.

66 Reasons for departure from draft recovery plan to be stated

If a recovery plan approved by the Minister is not in the form of’
the draft recovery plan submitted to the Minister by the
Director-General, the recovery plan approved must state the
reasons for any departures from the draft plan.

67 Recovery plans to be published

(1)

As soon as practicable after the Minister approves a draft
recovery plan, the Director-General must:

(@) give a copy of the recovery plan © the Scientific
Committee, and
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2)

(b)  publish notice of the approval of the plan in a newspaper
circulating generally throughout the State and, if the
recovery plan is likely to affect a particular area or areas
(other than the State as a whole), in a newspaper
circulating generally in that area or areas, and

(c) notify any public authority likely to be affected by the
plan, and

(d) publish notice of the approval of the plan in the Gazette.

The Director-General must also make a copy of the recovery plan
available for public inspection, without charge, during business
hours and copies of or extracts from the recovery plan are to be
made available to the public on request, on payment of the fee
fixed by the Director-General.

68 Review of recovery plans

(D

(2

(3

The Director-General is required to keep each recovery plan
under review and, if a date by which a plan is to be reviewed is
stated in it, is to review the plan by that date.

The Director-General is also to consider any submissions about
recovery plans received from public authorities or the public.

If the Director-General considers that any change (other than a
minor change) should be made to a recovery plan, the
Director-General is to prepare a new plan in accordance with this
Part.

Division 2 Implementation of recovery plans

69 Ministers and publicauthoritiesto implementrecovery plans

1)

Ministers and public authorities (including the Director-General)
are to take anyappropriate action available to them © implement
those measures included in a recovery plan for which they are
responsible and must not make decisions that are inconsistent
with the provisions of a recovery plan.
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70

71

)

©)

If the implementation of a recovery plan affects a statutory
discretion of a Minister or public authority, this section does not
operate to exclude the discretion, but the Minister or authority
must take the recovery plan into account.

This section does not operate to require or authorise any action
by a Minister or public authority that is inconsistent with any
statutory or other legal obligation of the Minister or public
authority.

Public authorities to report on implementation of recovery

plans

@)

)

A public authority (including the Director-General but not
including a council) identified in a recovery plan as responsible
for the implementation of measures included in the plan must
report on action taken by it to implement those measures in its
annual report to Parliament.

A council identified in a recovery plan as responsible for the
implementation of measures included in the plan must report on
action taken by it to implement those measures in its annual
report as to the state of the environment of its area.

Notification of proposed departures from recovery plan

@)

(@)

A public authority must not exercise a function in a manner that
Is inconsistent with the implementation of measures included in a
recovery plan unless:

(@ in the case of a public authority other than the
Director-General—it has given written notice of the
proposed exercise of the function to the Director-General,
or

(b) in the case of the Director-General—the Director-General
has given written notice of the proposed exercise of the
function to the Minister.

The Director-General must comply with any directions given by
the Minister concerning a proposed departure from a recovery
plan.
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(3) This section does not apply in relation to anything authorised to

be done by or under the Bush Fires Act 1949 or the State
Emergency and Rescue Management Act 1989 that is reasonably
necessary in order to avoid a threat to life or property.

72 Consultations with Director-General concerning proposed
departures

(1)

)

©)

The Director-General must, on receiving notice of a proposed
departure from a recovery plan from a public authority,
determine whether exercise of the function in the manner
proposed is acceptable or whether it is likely to jeopardise the
effective implementation of the plan.

If the Director-General considers that the departure is acceptable,
the Director-General must notify the public authority
accordingly.

If the Director-General considers that the departure is
unacceptable because it is likely © jeopardise the effective
implementation of the recovery plan, the Director-General must
consult with the public authority in an endeavour to resolve the
matter by modification of the action proposed or by other
mutually acceptable means.

73 Reference of proposed departures to Ministers and Premier

@

()

3)

A matter that has not been resolved after consultation between
the Director-General and the public authority concerned must be
referred by the parties to their respective Ministers.

In the case of a council, the reference is to the Minister
administering the Local Government Act 1993 unless the matter
relates, in whole or in part, to the exercise of functions under the
Environmental Planning and Assessment Act 1979. In that event,
the reference is to be to the Minister administering the
Environmental Planning and Assessment Act 1979.

The Ministers, on receiving a reference, are to consult in an
endeavour to resolve the matter by means that the Ministers
consider to be appropriate.
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(4) If the Ministers are unable to resolve the matter after
consultation, it is to be referred to the Premier for resolution.

(5) A public authority (including the Director-General) must give
effect to any decision of, or directions made or given by, the
Premier on the matter and is, despite the requirements of any
other Act or law, empowered to comply with any such decision
or directions.
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Part 5 Threat abatement plans to manage key

threatening processes

Introductory note

Part 2 provides for the identification of key threatening processes by the
Scientific Committee. This Part deals with the preparation and
implementation of threat abatement plans to manage key threatening
processes with a view to their abatement, amelioration or elimination.
Division 1 deals with the preparation, contents, publication and adoption of
threat abatement plans.

Division 2 deals with the implementation of threat abatement plans, and
includes procedures for public authorities to report on their implementation
of, or on proposed departures from, measures specified to be taken in threat
abatement plans.

In accordance with the Environmental Planning and Assessment Act 1979,
the terms of threat abatement plans are to be taken into account by consent
authorities and determining authorities (within the meaning of that Act) when
they are considering development applications under Part 4, or the carrying
out, or applications for approval for the carrying out, of activities under Part 5,
of that Act.

Division 1 Preparation of threat abatement plans

74 Director-General may prepare threat abatement plans

(1)

@

The Director-General must prepare a threat abatement plan for
each key threatening process to manage the threatening process
SO as to abate, ameliorate or eliminate its adverse effects on
threatened species, populations or ecological communities.

A threat abatement plan under this Act must be prepared within
the same time limits as a threat abatement plan (within the
meaning of the Endangered Species Protection Act 1992 of the
Commonwealth) must be prepared under that Act.

75 Guidelines for threat abatement plans

@

The Director-General must, in preparing threat abatement plans
and in deciding which measures to include in those plans, have
regard to the following:

(a) the objects of this Act,

(b) the likely social and economic consequences of the making
of the plan,
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(c) the most efficient and effective use of available resources

(d)

for the conservation of threatened species, populations and
ecological communities,

the desirability of minimising any significant adverse
social and economic consequences.

(2) The Director-General is to consider, when preparing a threat
abatement plan, any measures by which the public may
co-operate in the abatement, amelioration or elimination of the
adverse effects of key threatening processes on the prospects of
survival of threatened species, populations or ecological
communities and their recovery to a position of viability in
nature.

76 Priorities for threat abatement plans

The Director-General must, after consulting with the Scientific
Committee, determine priorities in the preparation of threat
abatement plans.

77 Contents of threat abatement plans

A threat abatement plan must:

(a)
(b)

(©

(d)
(©
®

(@

state the criteria for assessing the achievement of the
objective, and

identify the actions needed to abate, ameliorate or
eliminate the effects of the key threatening process, and

identify the persons or public authorities who are
responsible for the implementation of the measures
included in the plan, and

where practicable, provide a proposed timetable for the
implementation of the plan, and

state the estimated cost of the measures included in the
plan, and

state the date by which the plan should be subject to
review by the Director-General, and

include any other matter relating to the impact of the plan
as the Director-General considers appropriate.
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78 Consultation between Ministers

@

()

The Minister must, if the Director-General informs the Minister
that the Director-General considers that a public authority should
be responsible for the implementation of a measure to be
included in a threat abatement plan, consult with the Minister
responsible for the public authority before completing the
preparation of the draft threat abatement plan.

A measure must not be included in a threat abatement plan for
implementation by a public authority unless the Minister
responsible for the public authority approves of the inclusion of
the measure.

79 Publication of draft threat abatement plan

(1)

(@)

As soon as practicable after preparing a draft threat abatement
plan, the Director-General must:

(@) give a copy of the draft threat abatement plan to the
Scientific Committee, and

(b)  give notice of the preparation of the draft threat abatement
plan to any public authority that the Director-General
knows is likely to be affected by the threat abatement plan,
and

(c) publish notice of the preparation of the draft threat
abatement plan in a newspaper circulating generally
throughout the State and, if the threat abatement plan is
likely to affect a particular area or areas (other than the
State as a whole), in a newspaper circulating generally in
that area or areas, and

(d) publish notice of the preparation of the draft threat
abatement plan in the Gazette.

The notice must:

(a) state that the draft threat abatement plan has been
prepared, and

(b)  specify the address of the place at which copies of the draft
threat abatement plan may be inspected, and
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(c) invite persons to make written submissions to the
Director-General about the draft threat abatement plan, and

(d)  specify the address of the place to which submissions
about the draft threat abatement plan may be forwarded
and the date by which submissions must be made.

80 Consideration of submissions by Director-General

81

82

@

)

The Director-General must consider all written submissions
received by the Director-General on or before the date specified
in the notice.

The Director-General may amend the draft threat abatement plan
to take into account any of those submissions or any advice given
by the Scientific Committee.

Director-General to refer draft threat abatement plan to Minister

After considering the submissions and making amendments (if
any) to the draft threat abatement plan, the Director-General
must:

(@  forward the draft threat abatement plan to the Minister, and

(b)  provide the Minister with a summary of any advice given
by the Scientific Committee and of all submissions
received about the draft threat abatement plan, and details
of any amendments made to the draft threat abatement
plan by the Director-General to take account of that advice
or those submissions.

Minister may return draft threat abatement plan to
Director-General for amendment

@

)

If the Minister thinks that a draft threat abatement plan should be
amended in some respect, the Minister may request the
Director-General to amend the plan.

On receiving such a request, the Director-General must:

(@) amend the plan in the manner requested by the Minister,
and

(b) return the plan, as so amended, to the Minister.
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83 Approval of threat abatement plan by Minister

@)

)

In considering whether to approve or to refuse to approve a draft
threat abatement plan, the Minister must have regard to the likely
social and economic consequences of the approval of the plan.

The Minister may:

(a)

(b)
(©)

approve a threat abatement plan without amendment or
with any amendments that the Minister considers
appropriate, or

refuse to approve the plan (on the basis of the likely social
or economic consequences of the plan or otherwise), or
refer it back to the Director-General for further
consideration.

84 Threat abatement plans to be published

As soon as practicable after the Minister approves a threat
abatement plan, the Director-General must:

@)

)

(a)
()

(©)
(d)

give a copy of the threat abatement plan to the Scientific
Committee, and

publish notice of the approval of the plan in a newspaper
circulating generally throughout the State and, if the threat
abatement plan is likely to affect a particular area or areas
(other than the State as a whole), in a newspaper
circulating generally in that area or areas, and

notify any public authority that the Director-General
knows is likely to be affected by the plan, and

publish notice of the approval of the plan in the Gazette.

The Director-General must also make a copy of the threat
abatement plan available for public inspection, without charge,
during ordinary business hours and copies of or extracts from the
threat abatement plan are to be made available to the public on
request, on payment of the fee fixed by the Director-General.

85 Review of threat abatement plans

(1

The Director-General is required to keep each threat abatement
plan under review and, if a date by which a plan is to be reviewed
is stated in it, is to review the plan by that date.
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(2) The Director-General is also to consider any submissions about

3)

threat abatement plans received from public authorities or the
public.

If the Director-General considers that any change (other than a
minor change) should be made to a threat abatement plan, the
Director-General is to prepare a new plan in accordance with this
Part.

Division 2 Implementation of threat abatement plans

86 Ministers and public authorities to implement threat abatement

87

plans

1)

@)

®)

Ministers and public authorities (including the Director-General)
are  take any appropriate action available © them to implement
those measures included in a threat abatement plan for which
they are responsible and must not make decisions that are
inconsistent with the provisions of a threat abatement plan.

If the implementation of a threat abatement plan affects a
statutory discretion of a Minister or public authority, this section
does not operate to exclude the discretion, but the Minister or
authority must take the plan into account.

This section does not operate to require or authorise any action
by a Minister or public authority that is inconsistent with any
statutory or other legal obligation of the Minister or public
authority.

Public authorities to report on implementation of threat
abatement plans

@)

(@)

A public authority (including the Director-General but not
including a council) identified in a threat abatement plan as
responsible for the implementation of measures included in the
plan must report on action taken by it © implement those
measures in its annual report to Parliament.

A council identified in a threat abatement plan as responsible for
the implementation of measures included in the plan must report
on action taken by it to implement those measures in its annual
report as to the state of the environment of its area.
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88 Notification of proposed departures from threat abatement plan

(@ A public authority must not exercise a function in a manner that
IS inconsistent with the implementation of measures included in a
threat abatement plan unless:

(@) in the case of a public authority other than the
Director-General —it has given written notice of the
proposed exercise of the function to the Director-General,
or

(b)  in the case of the Director-General-the Director-General
has given written notice of the proposed exercise of the
function to the Minister.

(2) The Director-General must comply with any directions given by
the Minister concerning a proposed departure from a threat
abatement plan.

(3) This section does not apply in relation to anything authorised to
be done by or under the Bush Fires Act 1949 or the State
Emergency and Rescue Management Act 1989 that is reasonably
necessary in order to avoid a threat to life or property.

89 Consultations with Director-General concerning proposed
departures

() The Director-General must, on receiving notice of a proposed
departure from a threat abatement plan from a public authority,
determine whether exercise of the function in the manner
proposed is acceptable or whether it is likely to jeopardise the
effective implementation of the plan.

(2) Ifthe Director-General considers that the departure is acceptable,
the Director-General must notify the public authority
accordingly.

(3) If the Director-General considers that the departure is
unacceptable because it is likely © jeopardise the effective
implementation of the threat abatement plan, the
Director-General must consult with the public authority in an
endeavour to resolve the matter by modification of the action
proposed or by other mutually acceptable means.
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90 Reference of proposed departures to Ministers and Premier

(M

(2

(3)

4

(%)

A matter that has not been resolved after consultation between
the Director-General and the public authority concerned must be
referred by the parties to their respective Ministers.

In the case of a council, the reference is to the Minister
administering the Local Government Act 1993 unless the matter
relates, in whole or in part, to the exercise of functions under the
Environmental Planning and Assessment Act 1979. In that event,
the reference is to be to the Minister administering the
Environmental Planning and Assessment Act 1979.

The Ministers, on receiving a reference, are to consult in an
endeavour to resolve the matter by means that the Ministers
consider to be appropriate.

If the Ministers are unable to resolve the matter after
consultation, it is to be referred to the Premier for resolution.

A public authority (including the Director-General) must give
effect to any decision of, or directions made or given by, the
Premier on the matter and is, despite the requirements of any
other Act or law, empowered to comply with any such decision
or directions.
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Introductory note

This Part deals with the licensing by the Director-General of actions that are

likely:

. to harm threatened species, populations or ecological communities
(in so far as animals are concerned) or to result in the picking of
threatened species, populations or ecological communities (in so far
as plants are concerned), or

. to damage critical habitat or other habitat of those species,
populations or ecological communities.

Harm and pick are defined in the National Parks and Wildlife Act 1974.

A person does not commit an offence under Part 8A of the National Parks
and Wildlife Act 1974 of harming or picking threatened species, populations
or ecological communities or damaging a critical habitat or the habitat of
threatened species, populations or ecological communities if the action taken
by the person is essential for the carrying out of:

@ development in accordance with a development consent within the
meaning of the Environmental Planning and Assessment Act 1979, or

(b) an activity, whether by a determining authority or pursuant to an
approval of a determining authority, within the meaning of Part 5 of
that Act if the determining authority has complied with that Part.

Accordingly, a licence under this Act is not required for the taking of action
that is so authorised under the Environmental Planning and Assessment Act
1979. However, the same tests are applied (with the involvement of the
Minister administering this Act or the Director-General of National Parks and
Wildlife) to assess the consequences of a development or an activity under
that Act before a decision is made concerning it as are applied by the
Director-General in determining whether a licence should be granted under
this Part.

The Part also contains provisions about species impact statements. These
statements are employed to measure the significance of the effect of actions
on threatened species, populations or ecological communities, or their
habitats, A species impact statement must be lodged with an application for a
licence under this Part if the Director-General determines that the action
proposed is likely to significantly affect threatened species, populations or
ecological communities, or their habitats. A similar requirement applies when
a development application is lodged, or an activity proposed, under the
Environmental Planning and Assessment Act 1979 over critical habitat or that
is likely to significantly affect threatened species, populations or ecological
communities, or their habitats.

Division 1 deals with the grant of licences, including the making of
applications, fees, determinations as to whether actions proposed will
significantly affect threatened species, populations or ecological
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communities, publication of applications and the making of submissions
concerning them, and matters that the Director-General must take into
account before granting licences and appeals.

Division 2 deals with the form and content of species impact statements and
the notification of the Director-General’s requirements as to their preparation.
It also makes provision for the accreditation of persons to prepare
assessments of species impact statements.

Division 1 Grant of licences

91 Licence to harm or pick threatened species, population or
ecological communities or damage habitat

(D

(2)

3

“4)

The Director-General may grant a licence authorising a person to
take action that is likely to result in one or more of the following:

(@) harm to a threatened species, population or ecological
community (so far as animals are concerned),

(b) picking of a threatened species, population or ecological
community (so far as plants are concerned),

(c) damage to a critical habitat,

(d) damage to a habitat of a threatened species, population or
ecological community.

A general licence under section 120 of the National Parks and
Wildlife Act 1974 may only be issued for a purpose referred to in
subsection (1):

(a) for scientific purposes, or
(b) for the welfare of an animal, or
(c) if there is a threat to life or property.

Despite subsection (1), a licence under this Part is not required
for the carrying out of routine agricultural activities unless the
actions are, or are of a class of actions, that the regulations
prescribe may be carried out only under the authority of a licence
under this Part.

The Minister must not recommend the making of a regulation
that identifies actions, or actions of a class of actions, that may be
carried out only under the authority of a licence under this Part
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()

(6)

unless the Minister certifies that the Director-General has
consulted with the Director-General of the Department of
Agriculture concerning the making of the regulation.

The Director-General may, for the purposes of this Act, approve
of a property management plan for land prepared by a
landholder. Any action identified in, and carried out in
accordance with, a property management plan so approved by the
Director-General does not require a licence under this Part even
if the action is, or is of a class of actions, that may, in accordance
with the regulations, be carried out only under the authority of a
licence under this Part.

It is a defence to a prosecution for an offence under Part 8A of
the National Parks and Wildlife Act 1974 if the accused proves
that the action constituting the alleged offence:

(@) was a routine agricultural activity, or

(b) is identified in, and carried out in accordance with, a
property management plan approved by the
Director-General for the purposes of this Act.

92 Application for licence

(D

(2)

(3)

An application for a licence must be in a form approved, and be
accompanied by an application fee of the amount prescribed, by
the Director-General.

If the action proposed to be taken under the authority of the
licence is on land that is critical habitat, the application must be
accompanied by a species impact statement prepared in
accordance with Division 2.

If the action proposed is not on land that is critical habitat, the
application must include the following:

(@) details of the types, and condition, of habitats in and
adjacent to the land to be affected by the action,

(b) particulars of any known records of a threatened species in
the same or similar known habitats in the locality,

(c) details of any known or potential habitat for a threatened
species on the land to be affected by the action,
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93

@)

(d)  details of the amount of such habitat to be affected by the
action proposed in relation to the known distribution of the
species and its habitat in the locality and region,

(e) an assessment of the likely nature and intensity of the
effect of the action on the life cycle and habitat of the
specles,

(f)  details of possible measures to avoid or ameliorate the
effect of the action.

An applicant may lodge a species impact statement with an
application even if the action proposed is not on land that is
critical habitat. In that event, the application need not include the
information referred to in subsection (3).

Payment of licence processing fee

(1)

(2

3

4

The Director-General is to levy a processing fee, being not more
than the costs (including on-costs) incurred by the National Parks
and Wildlife Service in the assessment and processing of a
licence application (whether or not the application is successful).

The fee is recoverable by the Director-General as a debt due to
the Crown in a court of competent jurisdiction.

The Director-General may, before dealing with an application,
require the applicant to pay an amount not exceeding one-half of
the estimated processing fee.

The Director-General may reduce the amount of a processing fee
levied for any licence application having regard to the following:

(a) the extent of scientific examination necessary for the
processing of the application,

(b) the adequacy of any species impact statement or
environmental impact statement that includes a species
impact component supplied by the applicant,

(c) the capacity of the applicant or persons with whom the
applicant is associated to meet the fee levied,

(d) whether and to what extent the activity sought to be
licensed may confer a commercial benefit on the applicant
if the licence is granted.
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(5) Before a prospective applicant for a licence lodges an
application, the Director-General must advise the applicant of the
maximum fee payable in respect of the application.

94 Significant effect on threatened species, populations or
ecological communities, or their habitats

(1)  If the action proposed to be taken by the applicant is not on land
that is critical habitat and the application is not accompanied by a
species impact statement, the Director-General must determine
whether the action proposed is likely to significantly affect
threatened species, populations or ecological communities, or
their habitats.

(2) For that purpose, the Director-General must take into account the
following:

(@) in the case of a threatened species, whether the life cycle
of the species is likely b be disrupted such that a viable
local population of the species is likely to be placed at risk
of extinction,

(b) in the case of an endangered population, whether the life
cycle of the species that constitutes the endangered
population is likely © be disrupted such that the viability
of the population is likely to be significantly compromised,

(c) in relation to the regional distribution of the habitat of a
threatened species, population or ecological community,
whether a significant area of known habitat is to be
modified or removed,

(d)  whether an area of known habitat is likely to become
isolated from currently interconnecting or proximate areas
of habitat for a threatened species, population or ecological
community,

(e)  whether critical habitat will be affected,

()  whether a threatened species, population or ecological
community, or their habitats, are adequately represented in
conservation reserves (or other similar protected areas) in
the region,

Page 50



Threatened Species Conservation Act 1995 No 101 Section 94

Licensing

Part 6
Division1

(o) whether the action proposed is of a class of action that is
recognised as a threatening process,

(h)  whether any threatened species or ecological community is
at the limit of its known distribution.

95 Determination by Director-General as to significant effect

(M

(2)

If the Director-General determines that an action proposed by an
applicant for a licence is likely to significantly affect threatened
species, populations or ecological communities, or their habitats,
the Director-General must notify the applicant that, if the
application is to proceed, a species impact statement prepared in
accordance with Division 2 must be provided.

If the Director-General determines that an action proposed is not
likely to significantly affect threatened species, populations or
ecological communities, or their habitats, a licence under this Act
is not required and the Director-General must, as soon as
practicable after making the determination, issue D the applicant
a certificate to that effect.

Note. An action that is not required to be licensed under this Act may
however be required to be licensed under the National Parks and Wildlife Act
1974 if it is likely to affect protected fauna or protected native plants or may
otherwise constitute an offence under that Act.

96 Publication of licence application

On the receipt of a licence application accompanied by a species
impact statement or a species impact statement provided in
response to a notification from the Director-General that a
statement is required, the Director-General must cause to be
placed in a newspaper circulating throughout the State a notice:

(@ outlining the nature of the application, and

(b)  specifying the address of the place at which copies of the
species impact statement may be inspected or purchased,
and

(c) inviting written submissions within a period of not less
than 28 days after the date of the notice.
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97 Matters that Director-General must take into account

(@)

()

In considering whether to grant or to refuse to grant a licence
application, the Director-General must take. into account the

following:

(@) any species impact statement,

(b) any written submissions received concerning the
application within the period, and at the address for
submissions, specified in the notice,

(c) the factors specified in sections 10-15,

(d) any relevant recovery plan or threat abatement plan,

(e) the principles of ecologically sustainable development,

()  whether the action proposed is likely to irretrievably
reduce the long-term viability of the species, population or
ecological community in the region,

() whether the action proposed is likely to accelerate the

extinction of the species or ecological community or place
it at risk of extinction.

The Director-General must also consider the likely social and
economic consequences of granting or refusing to grant a licence
application.

98 Director-General may request additional information

The Director-General may request the applicant to provide
additional information in support of an application for a licence.

99 Determination of licence application

@

After considering an application for a licence and accompanying
material, the Director-General may:

(@)
(b)

grant the application, unconditionally or subject to
conditions or restrictions, or

refuse the application.
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100

101

2

3

4)

&)

The Director-General must, subject to subsection (3), make a
decision about an application within 120 days after the
Director-General receives a species impact statement or within
such further period as may be agreed with the applicant for the
licence.

The Director-General must not grant an application until the
processing fee levied in respect of it has been paid.

A licence may authorise specified persons in addition to the
person to whom the licence is granted to do the things authorised
by the licence. In any such case, the specified persons are taken
to be the holders of the licence for the purposes of this Act.

For the avoidance of doubt, it is declared that the
Director-General is not a determining authority for the purposes
of Part 5 of the Environmental Planning and Assessment Act
1979 when granting a licence.

Licence may extend to protected fauna or protected native
plants

@

)

The Director-General may, in a licence granted under this Part,

authorise a person to take action that is likely to result in either or
both of the following:

(@) harm to protected fauna,
(b) picking of protected native plants.
In this section, protected fauna and protected native plant have

the same meanings as in the National Parks and Wildlife Act
1974.

Conditions and restrictions to licence

@)

Without limiting section 99 (1) (a), the Director-General may
grant an application for a licence subject to a condition that the
applicant:

(@) make specified modifications to the action proposed,
whether in relation to the area of land proposed to be
affected or otherwise, or
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() make a monetary contribution towards the cost of
preparation of a recovery plan for any threatened species,
population or ecological community, or any of their
habitats, likely to be affected by the action proposed.
(2) The Director-General may, by notice in writing served on the

holder of a licence:

(a) attach any conditions or restrictions to the licence after its
issue, or

(b) vary or remove any conditions or restrictions attached to
any licence, or

(c) otherwise vary the licence.
Note. Section 133 of the National Parks and Wildlife Act 1974 requires that

the holder of a licence under this Part must not contravene or fail to comply
with any condition or restriction attached to the licence.

102 Proposed variation of licence to be publicly notified

@)

)

Despite section 101 (2), the Director-General must, before
removing or varying any condition or restriction attached to a
licence:

(a) cause © be placed in a newspaper circulating throughout
the State a notice:

(1)  outlining the nature of the proposed variation to the
licence, and

(i)  specifying the address of the place at which copies
of any species impact statement relating to the
licence may be inspected or purchased, and

(ili)  inviting written submissions within a period of not
less than 28 days after the date of the notice, and

(b) take into account the matters specified in section 97.

This section does not apply if the proposed variation to the
licence constitutes a minor amendment only of that licence.

103 Notification of licence determination

The Director-General is to notify an applicant and any person
who has made submissions of the Director-General’s
determination of a licence application.
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Director-General to keep register of licences

(@ The Director-General must keep a register containing copies of
licences issued under this Division as in force from time to time.

(2) The register is to be open for public inspection, without charge,
during ordinary business hours, and copies of or extracts from the
register are to be made available to the public on request, on
payment of the fee fixed by the Director-General.

Cancellation of licence

(@ A licence granted under this Part may be cancelled by the
Director-General.

(2) The Director-General is to notify the holder of a licence of its
cancellation and is to include the reasons for the cancellation in
that notification.

Appeal by applicant or person commenting on licence
application

(1) An applicant for a licence or a person who has made written
submissions (within the period specified in this Division) about
an application for a licence, or a person to whose licence
conditions or restrictions have been attached or whose licence
has been varied or cancelled may, if dissatisfied with the
Director-General’s decision, appeal to the Land and Environment
court.

(2) In determining an appeal about an application for a licence, the
Court must take into account the matters set aut in section 97, but
this requirement does not limit the operation of section 39 of the
Land and Environment Court Act 1979.

Time for appeal, and deemed approval

@ An appeal may be made by a person within 28 days after
notification has been given to the person under section 101 (2),
103 or 105 (2) or, if the appellant is dissatisfied with any
condition or restriction attached to a licence when it is granted,
within 28 days after the licence is granted.
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If the Director-General fails to grant, but does not refuse, a
licence application by the expiry of the period of 120 days
referred to in section 99 (2) or of any extension of that period
agreed to by the Director-General and the applicant for the
licence, the application is taken to have been granted.

108 Stay of operation of licence pending appeal

(1)

)

If an appeal relates to the grant of a licence, the licence has no
operation until the expiration of the period within which a person
entitled to lodge an appeal may do so or, if an appeal has been
lodged, until the appeal is finally determined.

If no written submissions about an application of a licence are
received at the specified place and by the specified date and the
applicant informs the Director-General in writing that the
applicant does not wish to lodge an appeal but that the applicant
wishes the licence to commence, the licence is to operate from a
date stipulated by the Director-General.

Division 2 Species impact statements

109 Form

(1)
(2)

of species impact statements
A species impact statement must be in writing.

A species impact statement must be signed by the principal

author of the statement and by:

(@ the applicant for the licence, or

(b) ifthe species impact statement is prepared for the purposes
of the Environmental Planning and Assessment Act 1979,
the applicant for development consent or the proponent of
the activity proposed to be carried out (as the case
requires),

110 Content of species impact statements

@)

A species impact statement must include a full description of the
action proposed, including its nature, extent, location, timing and
layout and, to the fullest extent reasonably practicable, the
information referred to in this section.
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