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regulation of their operations; and for related purposes. [Assented to 14
May 1992]
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The Legislature of New South Wales enacts:

PART I—PRELIMINARY

Short title
1. This Act may be cited as the Co-operatives Act 1992.

Commencement

2. This Act commences on a day or days to be appointed by
proclamation.

Objects of this Act

3. The objects of this Act are as follows:

(a) to enable the formation, registration and operations of
co-operatives, associations of co-operatives and federations of
co-operatives;

(b) to promote co-operative philosophy, principles, practices and
objectives;

(c) to protect the interests of co-operatives, their members and the
public, in the operations and activities of the co-operatives and the
co-operative sector;

(d) to encourage and facilitate self-management and self-regulation by
co-operatives, at all levels;

(e) to encourage the development and integration of the co-operative
sector.

Division of functions under this Act

4. (1) The Minister has the function of determining policies for the
administration of this Act.

(2) The Registrar is to exercise the functions of Registrar in accordance
with the policies determined by the Minister for the administration of this
Act.

(3) The Council is, in the exercise of its functions, to have regard to the

policies determined by the Minister for the administration of this Act and
is to exercise its functions in a manner that is consistent with those

policies.
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Definitions
5 (1) In this Act:

“accounting records” includes invoices, receipts, orders for the
payment of money, bills of exchange, cheques, promissory notes,
vouchers and other documents of prime entry and also includes such
working papers and other documents as are necessary to explain the
methods and calculations by which accounts are made up;

“accounts” means profit and loss accounts and balance-sheets and
includes statements, reports and notes, other than auditors’ reports
and directors’ reports, attached to or intended to be read with any of
those profit and loss accounts or balance-sheets;

“agreement” means an agreement, arrangement or understanding:

(a) whether formal or informal or partly formal and partly
informal;

(b) whether written or oral or partly written and partly oral; and

(c) whether or not having legal or equitable force and whether or
not based on legal or equitable rights;

“associate” has the meaning given by Schedule 2;

“board” means the board of directors of a co-operative and includes a
committee of management of a co-operative;

“business document”, in relation to a co-operative, means a
document that is issued, signed or endorsed by or on behalf of the
co-operative and is:

(a) a business letter, statement of account, invoice or order for
goods or services; or

(b) a bill of exchange, promissory note, cheque or other
negotiable instrument; or

(c) a receipt or letter of credit issued by the co-operative; or

(d) a document of a class prescribed & a class of business
documents;

“CCU” means a co-operative capital unit, & provided for by Division
2 of Part 10;

“co-operative” means a body registered under this Act as a
co-operative and includes an association and a federation;

“Council” means the Co-operatives Council constituted under this
Act;

“Court” means the Supreme Court;
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“debenture” means a document issued by a co-operative that
evidences or acknowledges indebtedness of the co-operative in
respect of money that is or may be deposited with or lent to the
co-operative, whether constituting a charge on property of the
co-operative or not, other than:

(a) acheque, order for the payment of money or bill of exchange;
or

(b) a promissory note having a face value of not less than
$50,000; or

(c) any other document of a class that is prescribed as exempt
from this definition,

and includes a unit of a debenture;
“director”, in relation to a co-operative, includes:

(a) a person who occupies or acts in the position of a director or
member of the board of the co-operative, whether or not the
person is called a director and whether or not the person is
validly appointed or duly authorised to act in the position; and

(b) a person in accordance with whose directions or instructions
the directors or members of the board of the co-operative are
accustomed to act;

“foreign co-operative” means:

(a) an organisation that is registered, incorporated or formed
under, or subject to, a law in force outside the State (including
outside Australia), that regulates co-operatives or organisations
having attributes the same as or similar to co-operatives; or

(b) an organisation that is constituted in the State and, in the
opinion of the Registrar, is controlled by, or is operating in
conjunction with, an organisation referred to in paragraph (a);

“holding co-operative”, in relation to a subsidiary, means the
co-operative of which the subsidiary is a subsidiary;

“inspector” means a person appointed as an inspector under section
372;

“mortgage” includes lien, charge or other security over property;
“officer”, in relation to a co-operative, means:
(a) a director, secretary or employee of the co-operative; or

(b) @ person who is concerned, or takes part, in the management
of the co-operative, whether or not as a director; or

(c) @ receiver, or a receiver and manager, of property of the
co-operative; or
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(d) an official manager or a deputy official manager of the
co-operative; or

(e) a liquidator or provisional liquidator of the co-operative; or

(f) an administrator of the co-operative appointed under Division
6 of Part 12; or

(g) a trustee or other person administering a compromise or
arrangement made between the co-operative and another
person or other persons;

“primary activity” is defined by section 115;

“principal executive officer”, in relation to a co-operative or to a
subsidiary of a co-operative, means the principal executive officer of
the co-operative or subsidiary for the time being, by whatever name
called, and whether or not that officer is a director or the secretary;

“records” includes books, accounts, accounting records, minutes,
registers, deeds, writings, documents and other sources of
information compiled, recorded or stored in written form or on
microfilm, or by electronic process, or in any other manner or by
any other means;

“Registrar” means the person for the time being holding or acting in
the office of head of the Department of Local Government and
Co-operatives;

“related” (in the context of related bodies corporate) has the meaning
given by Schedule 2
“relevant interest” has the meaning given by Schedule 2;

“rule” means registered rule of a co-operative for the time being in
force;

“share” means share i the share capital of a co-operative;
“subsidiary” is defined by section 7.

(2) Words and expressions that have a defined meaning in the
Corporations Law have, when used in this Act in relation to a body
corporate that is not a co-operative, the same meaning @ in the
Corporations Law.

(3) In this Act:

(@) a reference to a function includes a reference to a power, authority
and duty; and

a reference to the exercise of a function includes, in relation to a
(b) duty, a reference to the performance of the duty.
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Co-operative principles

6. (1) In this Act, a reference to co-operative principles is a reference
to the principles adopted by the International Co-operative Alliance,
being the following principles:

Voluntary association and open membership:

Membership of a co-operative society shall be voluntary and
available without artificial restriction or any social, political, racial or
religious discrimination to all persons who can make use of its services
and are willing to accept the responsibilities of membership.
Democratic control:

Co-operative societies are democratic organisations. Their affairs
shall be administered by persons elected or appointed in a manner
agreed by the members and accountable to them. Members of primary
societies should enjoy equal rights of voting (one member, one vote)
and participation in decisions affecting their societies. In other than
primary societies the administration should be conducted on a
democratic basis in a suitable form.

Limited interest on capital:

Share capital shall only receive a strictly limited rate of interest, if
any.
Equitable division of surplus:

The economic results arising out of the operations of the society
belong to the members of that society and shall be distributed in such a
manner as would avoid one member gaining at the expense of others.

This may be done by decision of the members as follows:
(i) by provision for development of the business of the co-operative;
(i) by provision of common services; or

(i11) by distribution among the members in proportion to their
transactions with the society.

Co-operative education:

All co-operative societies shall make provision for the education of
their members, officers, and employees and of the general public, in
the principles and techniques of co-operation, both economic and
democratic.

Co-operation among co-operatives:

All co-operative organisations, in order to best serve the interests of
their members and communities shall actively co-operate in every
practical way with other co-operatives at local, national and
international levels.
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(2) In the interpretation of a provision of this Act or the regulations, a
construction that would promote co-operative principles is to be preferred
to a construction that would not promote co-operative principles.

(3) Any requirement in this Act that a co-operative function in
accordance with co-operative principles is not to be construed:

(a) as requiring the co-operative to function in accordance with all of
the principles set out in subsection (1); or

(b) as authorising the co-operative to contravene any other provision of
this Act or of its rules.

(4) The Governor may, by order published in the Gazette, amend the
principles set out in subsection (1) so as to cause those principles to be
the co-operative principles adopted from time to time by the International
Co-operative Alliance.

Subsidiaries

7. (1) For the purposes of this Act, a body corporate is a subsidiary of
a co-operative if the co-operative:

() controls the composition of the board of directors of the body
(whether or not by the operation of this section); or

(b) 1s able to cast, or to control the casting of, a majority of the
maximum number of votes that might be cast at a general meeting
of the body; or

(c) holds more than one-half of the issued share capital of the body
(excluding any part from which has been excluded any right to
participate beyond a specified amount in a distribution of either
profits or capital).

(2) The composition of the board of directors of a body corporate is to
be taken to be controlled by a co-operative if the co-operative is able,
whether with or without the concurrence of some other person, to appoint
or remove a majority of the directors.

(3) A co-operative is to be taken to be able to appoint a person as a
director of a body corporate if:

(@) only the co-operative can make the appointment; or

(b) the appointment must be made because the person is a director or
other officer of the co-operative.
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(@) In determining whether a body corporate is a subsidiary of a

co-operative:

(a) the co-operative is to be treated as not holding any shares, and as
not having any powers, that are exercisable by it in a fiduciary
capacity; and

(b) except in the case of shares or powers in relation to which the
co-operative, or a subsidiary of the co-operative, is concerned only
in a fiduciary capacity, shares held, and powers exercisable, by a
nominee of the co-operative or subsidiary are to be treated as being
held or exercisable by the co-operative; and
shares held, and powers exercisable, by any person because of

©) provisions of debentures of the body, or of a trust deed relating to
debentures of the body, are to be disregarded; and
shares held, and powers exercisable, by a co-operative or its

(d) nominee are to be disregarded if they are held to be exercisable
only by way of security given for the purposes of a transaction
entered into in the ordinary course of business in connection with
the lending of money.

PART 2—FORMATION OF CO-OPERATIVES
Division |—Incorporation of co-operatives

Requirements before application for registration can be made

8. (1) Before an application for registration of a co-operative is made,
a meeting (“the formation meeting”) must be held and there must be
presented to the meeting in writing:

(a) the proposed rules of the co-operative (containing active
membership provisions that have been approved in writing by the
Registrar); and

(b) 2 separate statement of the proposed primary activity or primary
activities of the co-operative and of any proposed objects of the
co-operative, as specified in the proposed rules; and

©) a disclosure statement approved under section 9, for the purpose of
ensuring that prospective members are adequately informed of the
nature and extent of a person’s financial involvement or liability &
a member of the co-operative.

(2) Application for registration may not be made unless at the
formation meeting (or at a subsequent or adjourned formation meeting)
no fewer than the required minimum number of suitably qualified
persons:

(a) approve the proposed rules with or without amendment; and
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(b) complete applications for membership; and

(c) elect the persons to be proposed as the first directors of the
co-operative.

(3) The required minimum number of persons is 5 or such fewer
number as the Registrar may approve in a particular case.

(@) A person is suitably qualified only if there are reasonable grounds
for believing that the person will be an active member of the proposed
co-operative and, in the case of a natural person, only if the person is at
least 18 years of age.

(5) The Registrar may, in a particular case and either unconditionally or
subject to conditions, dispense with the requirement that a disclosure
statement be presented to the formation meeting.

Approval of disclosure statements

9. (1) A draft disclosure statement must be submitted to the Registrar
at least 21 days (or such shorter period as the Registrar may allow in a
particular case) before the formation meeting is due to be held.

(2) The Registrar may approve the draft statement as submitted or may
approve a different statement to that submitted.

(3) The Registrar approves of a disclosure statement by giving notice in
writing of the approved statement to the person who submitted the draft
statement to the Registrar.

(4) The Registrar is to be considered to have approved the disclosure
statement as submitted to the Registrar unless at least 5 days before the
formation meeting is due to be held:

(a) the Registrar gives notice of approval of a different disclosure

statement; or

(b) the Registrar gives notice to the person who submitted the draft

statement that the Registrar is still considering the matter.

Making of application

10. (1) An application for registration of a co-operative must be made
in the form approved by the Registrar.

(2) The application must be lodged with the Registrar within 2 months
after closure of the formation meeting for the co-operative or within such
extended period & the Registrar may allow.

(3) The application must be signed by the required minimum number of
suitably qualified persons who attended the formation meeting and must
be accompanied by:
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(a) 2 copies of the proposed rules signed and certified by those who
acted as chairperson and secretary at the formation meeting; and

(b) a copy of the disclosure statement presented to the formation
meeting signed and certified by those who acted as chairperson and
secretary at the formation meeting; and

(c) any other prescribed particulars; and
(d) the prescribed fee.

Offence—allotment of shares before registration

11. A person who takes any money before a co-operative is registered
in consideration of the allotment of any share or interest in the
co-operative is guilty of an offence.

Maximum penalty: 10 penalty units.

Registration

12. (1) The Registrar may, on application being made for registration
of a co-operative:

(a) register the co-operative; or

(b) refer the application to the Council.

(2) If the application is not referred to the Council, the Registrar must
register the co-operative if satisfied that:

(a) the co-operative will operate in accordance with co-operative
principles; and

(b) the co-operative will operate on the basis of the equality of its
members, self help and being for the purpose of promoting the
socio-economic well being of its members in a democratic manner;
and

(c) the rules submitted are not inconsistent with this Act and may
reasonably be approved; and

(d) the requirements of this Act and the regulations have been
complied with and compliance is likely to continue; and

(e) there is no reasonable cause for refusing registration.

(3) Ifthe application is referred to the Council, the Council must either
recommend registration or recommend refusal of registration and the
Registrar is to comply with its recommendation.

(4 The Council is not to recommend refusal of registration unless
satisfied that the co-operative:

(a) would not be a genuine co-operative; or
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(b) 1s not designed or intended to operate in accordance with
co-operative principles; or

(c) is not designed or intended to serve fairly the interests of its
members and prospective members.

Registered co-operative is incorporated

13. (1) On registering a co-operative, the Registrar is to issue it with a
certificate of incorporation.

(2) A registered co-operative is a body corporate with the corporate
name approved by the Registrar, as specified in the certificate of
incorporation issued by the Registrar. The Registrar may refuse to
approve a name that the Registrar thinks is undesirable.

Stamp duty exemption for certain co-operatives

14. (1) This section applies to a co-operative that:

(a) has as its primary activity the providing of any community service
or benefit; and

(b) was, before it was incorporated under this Act, an unincorporated
club, association or body operating to provide sporting or
recreational facilities for its members and not carried on for the
pecuniary profit of its members.

(2) An instrument or document transferring to such a co-operative any
property which was, immediately before the co-operative was so
incorporated, held by or on behalf of the unincorporated club, association
or body is not chargeable with stamp duty.

Division 2—Associations of co-operatives and federations of
associations

Associations of co-operatives

15. (1) There may be registered under this Act an association of
co-operatives having & its members 2 or more co-operatives.

(2) The members of an association are known & ‘“component
co-operatives”.

Admission to membership of other bodies

16. If the membership of an association comprises at least 50
component co-operatives, there can be admitted to membership of the
association as a component co-operative of the association a body
corporate or other body:
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(a) which is incorporated or registered under any other law, whether or
not a law of the State; and

(b) which in the opinion of the board of the association is designed and
intended to function in accordance with co-operative principles.

Federations of associations

17. (1) There may be registered under this Act a federation of
associations.

(2) If the Registrar certifies that there is no association to which a
particular co-operative could conveniently or appropriately be admitted to
membership of, the co-operative may be admitted to membership of a

federation.

Meeting for proposed registration of association or federation

18. Before an application for registration of an association or
federation can be made:

(a) a meeting must be held at which each body proposing to form the
association or federation is represented by at least 2 people; and

(b) there must be presented to the meeting, in writing, the proposed
rules of the association or federation;

(c) at that meeting (or at a subsequent or adjourned meeting) the
proposed rules are approved (with or without amendments), 2
representatives of each body complete an application for
membership on behalf of the body they represent and the persons to
be proposed as the first directors of the association or federation are

elected.

Application for registration

19. (1) An application for registration as an association or federation
must be made in a form approved by the Registrar.

(2) The application must be lodged with the Registrar within 2 months
after closure of the formation meeting or within such extended period &
the Registrar may allow.

(3) The application must be accompanied by:

(a) @ certificate signed by the persons who acted as chairperson and
secretary at the meeting under section 18 to the effect that the
requirements of that section in relation to the meeting were
complied with; and
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(b) 2 copies of the proposed rules of the association or federation
signed by at least 1 representative of each co-operative or
association desiring membership; and

(c) @ list containing the full name, address and occupation of each
person elected as a director of the association or federation and the
name of the co-operative or association of which he or she is a
representative; and

(d) the prescribed fee.

Registration and incorporation

20. (1) The Registrar must, on application, register an association or
federation if satisfied that:

(a) the association or federation has been formed in accordance with
this Act; and

(b) the rules submitted are not inconsistent with this Act and may
reasonably be approved; and

(c) there is no reasonable cause for refusing registration.

(2) On registration, the Registrar is to issue the association or
federation with a certificate of incorporation.

(3) A registered association or federation is a body corporate with the
corporate name approved by the Registrar, & specified in the certificate
of incorporation issued by the Registrar. The Registrar may refuse to
approve a name that the Registrar thinks is undesirable.

Division 3—Foreign co-operatives

Recognition of co-operatives from other jurisdictions

21. (1) A foreign co-operative has in this jurisdiction the same legal
personality, capacity, powers and status & it would have if it were a
co-operative.

(@ In particular, a foreign co-operative has power to hold land in this
jurisdiction.

(3) A reference in this Act or the regulations to a co-operative is to be
read as including a reference to a foreign co-operative.

(4 This section operates to confer powers and authorities on a foreign
co-operative that it would not otherwise have. It does not operate to
impose duties on a foreign co-operative that it would not otherwise have.
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Registration of foreign co-operatives

22. (1) A foreign co-operative must not do any of the following
things unless it is registered under this Division and complies with any
conditions of that registration under this Division:

(a) solicit within the State for members;

(b) provide services (other than prescribed services) to a member
resident in the State;

(c) carry on business in the State.
Maximum penalty: 50 penalty units.

(2) An application for registration is to be made to the Registrar in a
form approved by the Registrar and accompanied by the fee determined
by the Registrar.

(3) The Registrar must grant an application for registration if satisfied
that:

(a) the foreign co-operative carries on business for the purpose of
promoting the economic interests of its members in accordance
with co-operative principles; and

(b) there are reasonable grounds for believing that, if registration is
granted, the foreign co-operative will comply with the condition
imposed by section 23; and

(c) there is no reasonable ground for refusing the application.

Conditions of registration—compliance with Act etc.

23. (1) It is a condition of registration under this Division that the
foreign co-operative must comply with such of the provisions of an
applicable law for the foreign co-operative & are applied, with such
modifications as may be prescribed, to a foreign co-operative by a
regulation made for the purposes of this Division.

(2) In this section:

“applicable law”, in relation to a foreign co-operative, means any of
the following laws & in force for the time being:

(a) this Act;

(b) a regulation under this Act;

(c) alaw ofaplace outside the State (including outside Australia),
under which the foreign co-operative is registered,
incorporated or formed or to which it is subject or under
which it operates @& an organisation having the attributes of a
co-operative.
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Contravention of conditions

24. 1f a foreign co-operative contravenes a condition of registration
under this Division (whether imposed by section 23 or under this section)
the Registrar may:

(a) impose a condition on registration that prohibits the foreign
co-operative from engaging in specified conduct or a specified
activity within the State or which restricts the manner in which the
foreign co-operative may engage in any such conduct or activity; or

(b) cancel the registration by notice published in the Gazette, but only
after giving the foreign co-operative reasonable notice of
cancellation so as to enable the foreign co-operative to wind up its
activities in the State.

References to “co-operative” include foreign co-operative

25. A reference in this Act or the regulations to a co-operative
includes a reference to a foreign co-operative for the purpose of the
application of provisions to a foreign co-operative pursuant to this
Division.

Division 4—Company becoming co-operative

Application for registration as co-operative

26. (1) A company under the Corporations Law may apply to be
registered as a co-operative if the company has passed a special
resolution under that Law in favour of the application being made and
specifying the proposed rules of the co-operative.

(2) The application must be in the form approved by the Registrar and
be accompanied by:

(a) a certificate of the incorporation of the company;

(b) 2 copies of the memorandum and articles of association of the
company in force at the date of the application;

(c) a copy of the proposed rules of the co-operative, as provided for by
the special resolution;

(d) alist containing the name, address and occupation of each director,

(e) a list containing the name, address and occupation of each
shareholder, and the number and class, if more than one class has
been issued, of shares held by him or her, and

(f) such other particulars & the Registrar may require in a particular
case.
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Preconditions to registration

2/. A company that applies for registration as a co-operative is
entitled to be registered if the Registrar is satisfied that:

(a) the company has complied with the provisions of this Act and the
regulations; and

(b) the co-operative that will result is designed and intended to
function in accordance with co-operative principles; and

(c) the proposed rules of the co-operative comply with the
requirements of this Act and are otherwise satisfactory; and

(d) there is no reasonable cause why the company should not be
registered as a co-operative under this Act.

Registration procedure
28. (1) If a company is entitled to be registered, the Registrar is to:
(a) register the company as a co-operative; and

(b) register the proposed rules approved by special resolution of the
company as the rules of the co-operative; and

(c) issue a certificate that the company is incorporated under this Act;
and

(d) give notice of the issue of the certificate to the Australian Securities
Commission; and

(e) publish notice of the issue of the certificate in the Gazette.

(2) As soon as notice of the issue of the certificate is given in the
Gazette, the company is to be considered to be incorporated under this
Act instead of under the Corporations Law and the registration of the
company under that Law is to be cancelled.

(3) Incorporation under this Act does not affect the identity of the
company. In particular, any right or claim for the time being subsisting
against the company and any penalty for the time being incurred by the
company may be enforced against it either under its former name or
under its name & a co-operative as if it had not been incorporated under
this Act.

(4) The corporate name of a company registered & a co-operative is the
name approved by the Registrar, & specified in the certificate of
incorporation issued by the Registrar.
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PART 3—LEGAL CAPACITY, POWERS ETC.
Division 1—General powers

General powers etc. as a body corporate

29. As a body corporate, a co-operative:
(a) has perpetual succession; and
(b) is to have a seal; and

(c) may take proceedings and be proceeded against in its corporate
name; and

(d) may acquire by lease, purchase, exchange, donation, devise,
bequest or otherwise any real or personal property and hold,
dispose of and otherwise deal with any real or personal property;
and

(e) may do and suffer all other things that bodies corporate may, by
law, do and suffer and that are necessary for, or incidental to, the
carrying on of its activities.

Power to form companies, enter into joint ventures etc.
30. Without limiting any other provision of this Part, a co-operative
has power:

(@) to form or participate in the formation of a body corporate or unit
trust;

(b) to acquire interests in and sell or otherwise dispose of interests in
bodies corporate, unit trusts and joint ventures;

(c) to form or enter into a partnership, joint venture or other
association with other persons or bodies.

Division 2—Doctrine of ultra vires abolished

Interpretation

31. In this Division:

(a) a reference to the doing of an act by a co-operative includes a
reference to the making of an agreement by the co-operative and a
reference to a transfer of property to or by the co-operative; and

(b) a reference to legal capacity includes a reference to powers.

Objects of this Division

32. (1) The objects of this Division are:

(@ to provide that the doctrine of ultra vires does not apply to
co-operatives; and
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(b) without affecting the validity of a co-operative’s dealings with
outsiders, to ensure that the co-operative’s officers and members
give effect to provisions of the co-operative’s rules relating to the
primary activities or powers of the co-operative.

(2) This Division is to be construed and have effect accordingly.

Legal capacity

33. (1) A co-operative has, both within and outside this jurisdiction,
the legal capacity of a natural person and, without limiting the generality
of the foregoing, has, both within and outside the State, power:

(a) to issue and allot fully or partly paid shares in the co-operative; and
(b) to issue debentures of the co-operative; and

(c) to distribute any of the property of the co-operative among the
members, in kind or otherwise; and

(d) to give security by charging uncalled capital; and
(e) to grant a floating charge on property of the co-operative; and

(f) to procure the co-operative to be registered or recognised as a body
corporate in any place outside the State; and

(g) to do any other act that it is authorised to do by any other law
(including a law of a place outside the State).

(2) Subsection (1) has effect in relation to a co-operative:
(a) subject to this Act but despite section 34 (2); and

(b) if the co-operative’s rules contain an express or implied restriction
on, or an express or implied prohibition of, the exercise by the
co-operative of any of its powers—despite any such restriction or
prohibition; and

(c) if the rules of the co-operative contain a provision stating the
objects of the co-operative—despite that fact.

(3) The fact that the doing of an act by a co-operative would not be, or
is not, in its best interests does not affect its legal capacity to do the act.

Restrictions on co-operatives in rules

34. (1) A co-operative’s rules may contain an express restriction on,
or an express prohibition of, the exercise by the co-operative of a power
of the co-operative.
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(2) A co-operative contravenes this section if:

(a) it exercises a power contrary to an express restriction on, or an
express prohibition of, the exercise of that power, being a
restriction or prohibition contained in the co-operative’s rules; or

(b) the rules of the co-operative contain a provision stating the objects
of the co-operative and the co-operative does an act otherwise than
in pursuance of those objects.

(3) An officer of a co-operative who is involved in a contravention by
the co-operative of this section also contravenes this section.

(@) A person who contravenes this section is not guilty of an offence.

Results of contravention of restriction in rules

35. (1) The exercise of a power or the doing of an act in
contravention of section 34 is not invalid merely because of the

contravention.

(2) An act of an officer of a co-operative is not invalid merely because,
by doing the act, the officer contravenes section 34.

(3) The fact that the exercise of a power or the doing of an act
contravenes or would contravene section 34 may be asserted or relied on
only in:

(a) a prosecution of a person for an offence against this Act; or

(b) an application for an order under Division 5 of Part 4 (Oppressive
conduct of affairs); or

(c) an application for an injunction under section 443 (Injunctions) to
restrain the co-operative from entering into an agreement; or

(d) proceedings (other than an application for an injunction) by the
co-operative, or by a member of the co-operative, against the
present or former officers of the co-operative; or

(e) an application by the Registrar or by a member of the co-operative
for the winding up of the co-operative.

(4) If (but for subsection (3)) the Court would have power under
section 443 to grant, on the application of a person, an injunction
restraining a co-operative, or an officer of a co-operative, from engaging
in particular conduct constituting a contravention of section 34, the Court
may, on the application of that person, order the co-operative or the
officer to pay damages to that person or any other person.
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Division 3—Persons having dealings with co-operatives

Assumptions entitled to be made by person having dealings with
co-operative

36. (1) A person having dealings with a co-operative is entitled to
make (in relation to those dealings) the assumptions authorised to be
made by section 38.

(2) In any proceedings in relation to those dealings, any assertion by
the co-operative that the matters that the person is so entitled to assume
were not correct is to be disregarded.

Assumptions entitled to be made by person having dealings in respect
of property of co-operative

37. (1) A person having dealings with another person ("the apparent
owner”’) who has acquired or purports to have acquired title to property
from a co-operative (whether directly or indirectly) is entitled to make, in
relation to the acquisition or purported acquisition of title from the
co-operative, the assumptions authorised to be made by section 38.

(2) In any proceedings in relation to those dealings, any assertion by
the co-operative or by the apparent owner that the matters that the person
is so entitled to assume were not correct is to be disregarded.

Assumptions authorised to be made

38. The assumptions authorised by this section to be made are as
follows:

(a) that, at all relevant times, the co-operative’s rules and the
provisions of this Act have been complied with;

that a person who appears from returns lodged under this Act to be

(b) a director, the principal executive officer or a secretary of the
co-operative has been duly appointed and has authority to exercise
the powers and perform the duties customarily exercised or
performed by a director, principal executive officer or secretary ofa
co-operative carrying on a business of the kind carried on by the
co-operative;

© that a person who is held out by the co-operative to be an officer or
agent of the co-operative has been duly appointed and has authority
to exercise the powers and perform the duties customarily exercised
or performed by an officer of the kind concerned;

that an officer or agent of the co-operative who has authority to
(d) issue a document on behalf of the co-operative has authority to
warrant that the document is genuine and that an officer or agent of
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the co-operative who has authority to issue a certified copy of a
document on behalf of the co-operative has authority to warrant
that the copy is a true copy;

(e) that a document has been duly sealed by the co-operative if it bears
what appears to be an impression of the seal of the co-operative
and the sealing of the document appears to be attested by 2 persons,
one of whom may (because of this section) be assumed to be a
director of the co-operative and the other of whom may (because of
this section) be assumed to be a director or secretary of the
co-operative; and

(f) that the directors, the principal executive officer, the secretaries, the
employees and the agents of the co-operative properly perform
their duties to the co-operative.

Effect of actual or constructive knowledge that assumption is not
correct

39. This Division does not entitle a person to make an assumption,
and does not prevent an assertion being made in relation to an
assumption, if:

(a) the person has actual knowledge that the assumption is not correct;

or

(b) the person’s connection or relationship with the co-operative is

such that the person ought to know that the assumption is not
correct.

Lodgment of documents etc. not to constitute constructive notice

40. (1) A person is not to be considered to have knowledge of a
co-operative’s rules, any of the contents of a co-operative’s rules, a
document, the contents of a document, or any particulars, merely because
of either or both of the following:

(a) the rules, the document or the particulars have been lodged with the
Registrar;

(b) the rules, the document or the particulars are referred to in any
other document that has been lodged with the Registrar, or lodged
with a person under a previous law corresponding to a provision of
this Act.

(2) Subsection (1) does not apply in relation to a document, or in
relation to the contents of a document, that has been lodged under
Division 3 (Charges) of Part 10 to the extent that the document relates to
a charge that is registrable under that Division or law.
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(3) Despite subsection (1), a member of a co-operative is to be
considered to have knowledge of the rules of the co-operative.

Effect of fraud
41. (1) A person’s entitlement under this Division to make an
assumption is not affected merely by the fact that any person:

(a) has acted or is acting fraudulently in relation to the dealing or
acquisition or purported acquisition of title to property to which the
assumption relates; or

(b) has forged a document that appears to have been sealed on behalf
of a co-operative.

(2) However, the person is not entitled to make the assumption if the

person has actual knowledge of that fraudulent action or forgery.

Division 4—Special powers of co-operatives

Power to carry on business as pharmacist in open shop

42. (1) A co-operative may, with the approval in writing of the
Minister administering the Pharmacy Act 1964, carry on the business of a
pharmacist in not more than one open shop.

(2) This section applies subject to section 27 (Pharmacist to be in
charge of every pharmacy and dispensary) of that Act but applies despite
any other provision of that Act.

Co-operatives may engage in exclusive dealing
43. (1) A co-operative is specifically authorised for the purposes of
section 51 of the Trade Practices Act 1974 of the Commonwealth:

(a) to do in relation to a member of the co-operative any act or thing
referred to in section 47 (6) of that Act; and

(b) to refuse to do in relation to a member of the co-operative any act
or thing referred to in section 47 (7) of that Act.

(2) The rules of a co-operative may authorise the doing of, or refusal to
do, by the co-operative in relation to its members any act or thing that it
is authorised to do or refuse to do by this section even though, but for this
section, the rules might be invalid as being in restraint of trade.

Division 5—Restrictions on powers

Application of Corporations Law

44, (1) Except & provided by this section: the Corporations Law does
not apply to a co-operative.
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(2) The only provisions of the Corporations Law that apply to a
co-operative are provisions that:

are applied to a co-operative by this Act or by regulations made as
() permitted by this section; or
(b) relate to the role of a co-operative in the formation of a company;
or
relate to substantial shareholdings (by or involving a co-operative)
(¢) in a company; or
confer or impose functions on a co-operative as a member, or
(d) former member, of a corporation; or

relate to dealings by a co-operative in securities of a body corporate
() (other than securities of the co-operative itself); or

confer or impose functions on a co-operative in its dealings with a
() corporation (not being dealings in securities of the co-operative).

(3) A regulation may apply to co-operatives, with or without
modification, a provision of the Corporations Law, and a provision so
applied has effect in accordance with the regulation.

(4) A regulation may not apply a provision, or a modified provision, of
the Corporations Law if the result would be an inconsistency with the
other provisions of this Act.

(5) A regulation made as permitted by this section may create an
offence with a maximum penalty not exceeding the maximum penalty for
the provision of the Corporations Law to which the regulation relates.

(6) This section operates in relation to an association and a federation
of associations in the same way as it operates in relation to a
co-operative.

Division 6—Authentication and execution of documents and
confirmation of contracts

Contractual formalities

45. (1) So far as concerns the formalities of making, varying or
discharging a contract, a person acting under the express or implied
authority of a co-operative may make, vary or discharge a contract in the
name of, or on behalf of, the co-operative & if that contract were made,
varied or discharged by a natural person.

(2) The making, varying or discharging of a contract in accordance
with subsection (1) is effectual in law and binds the co-operative and
other parties to the contract.
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(3) This section does not prevent a co-operative from making, varying
or discharging a contract under its common seal.

Execution under common seal

46. A contract or other document executed, or purporting to have
been executed, under the common seal of a co-operative is not invalid
merely because a person attesting the affixing of the common seal was in
any way, whether directly or indirectly, interested in that contract or other
document or in the matter to which that contract or other document
relates.

Authentication need not be under common seal

47. A document or proceeding requiring authentication by a
co-operative may be authenticated by the signature of an officer of the
co-operative and need not be authenticated under the common seal of the
co-operative.

Co-operative may authorise person to execute deeds

48. (1) A co-operative may, by writing under its common seal,
empower a person, either generally or in respect of a specified matter or
specified matters, as its agent or attorney to execute deeds on its behalf.

(2) A deed signed by such an agent or attorney on behalf of the
co-operative and under his, her or its seal, or under the appropriate
official seal of the co-operative, binds the co-operative and has effect as if
it were under the common seal of the co-operative.

(3) The authority of such an agent or attorney, as between the
co-operative and a person dealing with him, her or it, continues during
the period (if any) mentioned in the instrument conferring the authority
or, if no period is so mentioned, until notice of the revocation or
termination of his, her or its authority has been given to the person
dealing with him, her or it.

Official seal

49. (1) A co-operative may, if authorised by its rules, have for use in
place of its common seal outside the State where its common seal is kept
one or more official seals, each of which must be a facsimile of the
common seal of the co-operative with the addition on its face of the name
of every place where it is to be used.

(2) The person affixing such an official seal must, in writing signed by
the person, certify on the instrument to which it is affixed the date on
which and the place at which it is affixed.
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(3) A document sealed with such an official seal is to be considered to
be sealed with the common seal of the co-operative.

Other requirements as to consent or sanction not affected

50. This Division does not affect the operation of a law that requires
some consent or sanction to be obtained, or some procedure to be
complied with, in relation to the making, varying or discharging of a
contract.

Transitional

51. This Division does not apply in relation to the making, varying or
discharging of a contract before the commencement of this section, but
applies otherwise in relation to a co-operative whether it gives its
authority before, on or after that commencement.

Division 7—Ratification of contracts made before formation of
co-operative

Interpretation
52. (1) A “pre-incorporation contract” is:

(a) a contract executed by a person in the name of a co-operative that
does not exist; or

(b) a contract that a person purports to enter into as agent or trustee for
a proposed co-operative.

(2) Such a person is to be considered to be “responsible” for the
pre-incorporation contract,

(3) The “resulting co-operative” is a co-operative that, having regard
to all the circumstances, is reasonably identifiable with the co-operative
in the name of which the person executed the contract or that the person
purported to enter into the contract as agent or trustee for.

Ratification of pre-incorporation contracts within a reasonable time
53. (1) The resulting co-operative may ratify a pre-incorporation
contract, but only if:

(a) the co-operative was formed within a reasonable time after the
contract was entered into; and

(b) the contract is ratified within a reasonable time after the
co-operative is formed.
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(2) If a pre-incorporation contract is ratified as provided by subsection
(1),the co-operative is bound by and entitled to the benefit of the contract
as if the co-operative had been formed before the contract was entered
into and had been a party to the contract.

Failure to ratify—rights of other parties

5. (1) This section applies when a pre-incorporation contract is
entered into and:

a) the resulting co-operative is not formed within a reasonable time
after the contract is entered into; or

b) even though the resulting co-operative is formed within such a
reasonable time, it does not ratify the contract within a reasonable
time after the co-operative is formed.

(2) The other party or each of the other parties to the contract may
recover damages from the person responsible, or any one or more of the
persons responsible, for the pre-incorporation contract.

(3) The amount of the damages is the amount for which the party could
have obtained a judgment against the co-operative if the contract could
have and had been ratified in accordance with section 53 and had been
discharged by a breach constituted by the refusal or failure of the
co-operative to perform any obligations under the contract.

Proceedings for damages

55. (1) This section applies to proceedings brought to recover
damages under section 54 in relation to a pre-incorporation contract.

(2) If the resulting co-operative has been formed, the court in which the
proceedings are brought may, if it thinks it just and equitable to do so,
makeeither or both o f the following:

(a) an order directing the co-operative to transfer or pay to a specified
party to the contract specified property or a specified amount not
exceeding the value of any benefit received by the co-operative as a
result of the contract;

(b) an order that the co-operative pay the whole or a specified portion
of any damages that, in those proceedings, the defendant has been,
or is, found liable to pay.

(3) Ifthe court makes an order under subsection (2) (a), the court may
refuse to award any damages in the proceedings or may award an amount
of damages that is less than the amount that the court would have
awarded if the order had not been made.



27
Co-operatives Act 1992 No. 18

Promoter's liability where contract ratified

56. (1) This section applies when:

(a) a co-operative ratifies a pre-incorporation contract in accordance
with section 53; and

(b) the contract is discharged by a breach of the contract constituted by
a refusal or failure of the co-operative to perform all or any of its
obligations under the contract; and

(c) any one or more of the other parties to the contract brings
proceedings against the co-operative for damages for breach of the
contract.

(2) The court in which the proceedings are brought may, if it thinks it
just and equitable to do so, order any one or more of the persons
responsible for the pre-incorporation contract to pay to the person or
persons by whom the proceedings are brought the whole or a specified
portion of any damages that the co-operative has been, or is, found liable
to pay to the person or persons by whom the proceedings are brought.

Other parties to contract may release person responsible from
liability

57. (1) The other party to a pre-incorporation contract, or any of the
other parties to the contract, may, by writing signed by that party, release

the person responsible for the contract from any liability in relation to the
contract.

(2) A party who releases the person responsible for a pre-incorporation
from liability:
() is not entitled to recover damages in relation to that contract from
the person responsible; and

(b) @ court, in proceedings under section 55, is not to order the party
responsible to pay to the party any damages, or any proportion of
the damages, that the co-operative has been, or may be, found
liable to pay to that party.

Contracts in substitution for pre-incorporation contracts
58. (1) This section applies when:
(a) a pre-incorporation contract is entered into; and
(b) the resulting co-operative is formed; and

(c) the co-operative and the other party or other parties to the contract
enter into a contract in substitution for the pre-incorporation
contract.
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(2 Any liabilities to which the person responsible for the
pre-incorporation contract is subject under this Division in relation to the
pre-incorporation contract (including liabilities under an order made by a
court under this Division) are, by force of this subsection, discharged.

Effect of rights and liabilities under this Division

99.  Any rights or liabilities of a person under this Division (including
rights or liabilities under an order made by a court under this Division) in
relation to a contract are in substitution for any other rights that the
person would have, or any other liabilities to which the person would be
subject, in relation to the contract.

Trustee’s right of indemnity

60. (1) This section applies when:

(a) a person purports to enter into a contract as trustee for a proposed
co-operative; and

(b) the resulting co-operative is formed within a reasonable time after
the person purports to enter into the contract but does not ratify the
contract within a reasonable time after the co-operative is formed.

(2) Despite any rule of law or equity, the trustee does not have any
right or indemnity against the co-operative in respect of the contract.
Manner of ratification

61. For the purposes of this Division, a contract may be ratified by a
co-operative in the same manner as a contract may be made by a
co-operative under Division 6.

PART 4—MEMBERSHIP
Division 1—General

Becoming a member

62. (1) On the registration of a co-operative, the persons who signed
the application for registration become members of the co-operative.

(2) Other persons may be admitted & members of the co-operative as
provided by its rules.

(3) A body corporate is not (merely because it is a body corporate)
disqualified from being a member of a co-operative unless the
co-operative’s rules provide that bodies corporate are disqualified from
being members.
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(@) If 2 or more co-operatives are amalgamated, the members of the
amalgamated co-operative are:

(a) the members of the amalgamating co-operatives; and

(b) other persons admitted as members of the amalgamated
co-operative in accordance with its rules.

Membership may be joint

63. Membership of a co-operative may be individual and, unless the
rules of the co-operative provide otherwise, may be joint.

Qualification for membership—Ilikelihood of being active member

64. (1) A person is not qualified to be admitted to membership of a
co-operative unless there are reasonable grounds for believing that the
person will be an active member of the co-operative.

(2) The board of a co-operative is under a duty to ensure that a person
who is not qualified to be admitted to membership is not admitted.

(3) The rules of a co-operative must contain provisions that:

(a) impose a duty on all persons who become members to become
active members; and

(b) explain the consequences of failing to become or ceasing to be an
active member.

Members under 18

65. (1) A person under the age of 18 years may be a member of a
co-operative unless the rules of the co-operative otherwise provide.

(2) A person under the age of 18 years is not competent to hold any
office in a co-operative.

(3) A member of a co-operative who is under 18 years of age is not
entitled to vote.

(@) In this section, “person” means natural person.

Member under 18 not under disability of infancy

66. (1) A person under the age of 18 years is not under the disability
of infancy in relation to a civil act in which he or she participates as a
member of a co-operative after the commencement of this section.

(@ In this section:

“civil act” and “participates” have the same meanings as in the
Minors Property and Contracts Act 1970.
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Members of associations and federations

67. (1) The members of an association are the component
co-operatives by which the association is formed and any other
co-operative, body corporate or other body admitted to membership in
accordance with the rules of the association.

(2) The members of a federation of associations are the associations by
which the federation is formed and any other associations admitted to
membership in accordance with the rules of the federation, together with
any co-operatives so admitted as permitted by section 16.

Representative of body corporate member of co-operative

68. (1) If a body corporate is a member of a co-operative, it may by
instrument in writing served on the co-operative appoint a person to
represent it in respect of its membership.

(2) The power to appoint a representative is subject to any restriction
imposed by the rules of the co-operative as to the entitlement of a person
to represent a body corporate.

(3) A person is not entitled to represent a body corporate if the person
has been appointed to represent another body corporate and that
appointment is still in force.

(4) A person is not qualified to be appointed the representative of a
company that is not a listed corporation (within the meaning of the
Corporations Law) unless the person is a member, executive officer or
director of the company.

Representative of member of association or federation

69. (1) A member of an association or federation may, by instrument
in writing served on the association or federation, appoint up to the
maximum number of persons permissible under the rules of the
association or federation to represent it on the association or federation.

(2) The rules of an association or federation are not to permit the
appointment of more than 3 representatives of a member of the
association or federation.

(3) A person is not qualified to be appointed to represent a co-operative
on an association or federation unless the person is a member of the
co-operative or is otherwise qualified under the rules of the association or
federation.

(4) A person is not qualified to be appointed to represent an association
on a federation unless the person is qualified under this section to be
appointed to represent a co-operative that is a member of the association.
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(5) A person appointed in accordance with this section to represent a
member of an association or federation is to be considered to be that
member for the purpose of voting at meetings of the association or
federation.

Circumstances in which membership ceases—all co-operatives

70. (1) A person ceases to be a member of a co-operative in each of
the following circumstances and as otherwise provided by this Act:

(a) if the member’s membership is cancelled under Part 6 (Active
membership requirements);

(b) if the member is expelled n accordance with the rules of the
co-operative;

(c) if the member becomes bankrupt and the trustee of the member’s
estate disclaims any of his or her property in accordance with the
law relating to bankruptcy;

(d) on death;

(e) if the contract of membership is rescinded on the ground of
misrepresentation or mistake;

(f) in the case of a member that is a body corporate, if the body is
dissolved.

(2) On the death of a member, the member’s estate remains liable as the
member until the member’s personal representative or some other person
is registered in the member’s place.

Additional  circumstances in  which membership ceases—
co-operatives with share capital

71. In the case of a co-operative that has a share capital, a member
ceases to be a member in each of the following additional circumstances:

(a) if the member’s share is transferred to another person in accordance
with the rules of the co-operative, and the transferee is registered &
holder in his or her place;

(b) if the member’s share is forfeited in accordance with this Act or the
rules of the co-operative;

© if the member’s share is sold by the co-operative under a power
conferred by the rules of the co-operative, and the purchaser is
registered as holder in his or her place;

d) if the member’s share is purchased by the co-operative in
accordance with the provisions of this Act;

© if the amount paid up on the member’s shares is repaid to the
member in accordance with the rules of the co-operative.
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Circumstances in which membership of association or federation
ceases

72. A member of an association or federation ceases to be a member
in accordance with the rules of the association or federation.

Carrying on business with too few members

73. (1) Ifa co-operative continues to carry on business for more than
1 month after the number of members is reduced below the minimum
number of members allowed, every person who is a director of the
co-operative during the time when it so continues to carry on business
and who knows it is carrying on business with fewer than the minimum
number of members allowed is guilty of an offence.

Maximum penalty: 20 penalty units.

(2) Each person who is guilty of an offence under subsection (1) is also
liable to satisfy all obligations of the co-operative incurred after the 1
month referred to in subsection (1), and may be sued without any other
member being joined in the action.

(3) The “minimum number of members allowed” is:

(a) (except for an association or federation) 5 or such lower number as
the Registrar may have approved for the formation of the
co-operative; or

(b) 2 for an association or federation.

(4) The Registrar may, by order in writing, extend and further extend in
a particular case the period of 1 month referred to in subsection (1).

Division 2—Rights and liabilities of members

Rights of membership not exercisable until registered etc.

74. A member of a co-operative is not entitled to exercise any rights
of membership until:

(a) the member’s name appears in the register of members; and

(b) the member has made such payment to the co-operative in respect
of membership or acquired such share or interest as may be
provided in the rules of the co-operative.

Liability of members to creditors

75. A member of a co-operative is not, & such a member, under any
personal liability to a creditor of the co-operative.
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Liability of members to co-operative

76. (1) A member of a co-operative is not, & such a member, under
any personal liability to the co-operative, except as provided by this
section.

(2) A member of a co-operative with a share capital is liable to the
co-operative for the amount, if any, unpaid on the shares held by the
member together with any charges payable by the member to the
co-operative as required by the rules of the co-operative.

(3) A member of a co-operative without a share capital is liable to the
co-operative for any charges payable by the member to the co-operative
as required by the rules of the co-operative.

Entry and periodic fees

77. (1) The rules of a co-operative may require the payment by
members of entry and periodic fees and may provide for the repayment of
those fees on a person ceasing to be a member.

(2) A co-operative must furnish to any person intending to become a
member written notice of any such fees payable by a member to the
co-operative.

(3) A person who becomes a member of the co-operative is not liable
to pay any entry or periodic fees except those of which the person was
given written notice before becoming a member, together with any
periodic fees which may be imposed by any subsequent alteration of the
rules.

Members etc. may be required to deal with co-operative

78. (1) The rules of a co-operative may contain provisions that
require a member to have any specified dealings with the co-operative for
a fixed period and to enter into a contract for that purpose.

(2) A co-operative may, if authorised by its rules, make a contract with
a member containing provisions that require the member to have any
specified dealings with the co-operative for a fixed period.

(3) In particular, any such provisions of the rules or a contract may
require a member:

(a) to sell products through or to the co-operative; or

(b) to obtain supplies or services through or from the co-operative; or

(c) to pay to the co-operative specified sums as liquidated damages for
any failure to comply with a requirement authorised by this section.
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(@) Any sum so required to be paid to the co-operative as liquidated
damages is for the purposes of section 80 (Charge and set off of
co-operative) to be considered to be a debt due from the member to the
co-operative.

(5) A contract authorised by this section is binding on the co-operative
and all other parties even though but for this Act the contract would be
invalid as being in restraint of trade.

(6) Rules authorised by this section are authorised even though, but for
this section, the rules might be invalid as being in restraint of trade.

Fines payable by members

79. (1) A co-operative may impose a fine on a member for any
infringement of the rules or by-laws of the co-operative.

(2) The rules of the co-operative must specify the maximum fine that
may be imposed on a member and a fine that is greater than that
maximum must not be imposed.

(3) No fine exceeding $20 is to be imposed unless:

(a) written notice of intention to impose the fine and the reason for it
has been given to the member; and

(b) the member has been given a reasonable opportunity to appear
before the board in person (with or without witnesses), or to send
to the board a written statement, for the purpose of showing cause
why the fine should not be imposed.

(4) The co-operative may set off the whole or any part of the fine
against any money due to the member in respect of any produce delivered
by the member to the co-operative, but no part of the fine is to be set off
against any advance due to the member from the co-operative in
accordance with the rules against produce so delivered.

(5) A member is not to be considered to have infringed the rules of a
co-operative by a failure to deliver produce to the co-operative if the
failure was due to the fact that before becoming a member of the
co-operative the member had bound himself or herself under the rules of
another co-operative to deliver the produce to that other co-operative and
had actually delivered the produce to that co-operative.

Charge and set-off of co-operative
80. (1) A co-operative has, in respect of any debt due from a member
or past member to the co-operative, a charge on each of the following:

(a) the share or interest in the capital and the credit balance and
deposits of the member or past member,
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(b) any dividend, interest, bonus or rebate payable to the member or
past member;

(c) any entry and periodic fees required to be repaid to a member when
the member ceases to be a member.

(2) The co-operative may set off any amount paid on account of that
share or other thing, or any amount credited or payable to the member or
past member, in or towards payment of the debt.

(3) The charge created by this section may be enforced by the
appropriation by the co-operative of the thing that is subject to the charge,
but only after at least 7 days’ notice has been given to the member or past
member.

(@) Any share in respect of which capital has been so appropriated is to
be cancelled.

Repayment of shares on expulsion

81. (1) When a member is expelled from a co-operative in accordance
with its rules, the co-operative is to repay to the member the amount paid
up on the shares held by the member at the date of expulsion, less any
amount owed by the member to the co-operative at the date of expulsion
under the rules of the co-operative or any contract or otherwise.

(2) If the balance sheet of the co-operative last issued before the
expulsion of a member of the co-operative disclosed a loss or deficiency,
there is to be a proportionate reduction in the capital to be repaid to the
member.

(3) That reduction is to be by an amount that bears to the amount of the
loss or deficiency so disclosed the same proportion as the number of
shares held by the member bore to the total number of shares held by all
members of the co-operative & at the date of expulsion of the member.

(4) Payment of any amount due to a member under this section is to be
made at such time & may be determined by the board of the co-operative,
but not later than 12 months after the date of expulsion.

(5) Shares in respect of which capital has been repaid are to be
cancelled.

Division 3—Death of member

Transfer of share or interest on death of member

82. On the death of a member, the board is to transfer the deceased
member’s share or interest in the co-operative to:
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(a) the personal representative of the deceased member; or

(b) to such person as the deceased’s personal representative may
specify in an application made to the co-operative within 3 months
after the death of the member.

Transfer of small shareholdings and interests on death

83. (1) If the total value of a deceased member’s shares or interest in
a co-operative is less than $10,000 (or such other amount as may be
prescribed), the board may, on the basis of such evidence as it considers
sufficient, transfer the shares or interest in accordance with whichever of
the following paragraphs is appropriate:

(a) if the member or person dies testate—to the person who appears to
the board to be entitled to the shares or interest under the will of the
deceased member or person;

(b) if the member or person dies intestate—to any person who appears
to the board to be entitled to obtain a grant of administration of the
estate of the deceased and that person is then to hold the shares or
interest on the same trusts as if he or she had obtained such a grant.

(2) No transfer is to be made under this section after evidence has been
produced to the co-operative of the grant of letters of administration of
the estate, or probate of the will, of the deceased member.

(3) In this section, the “transfer” of an interest includes the payment
of money.

Qualification for membership not to apply to transfer of deceased
member’s share or interest

84. Section 64 (Qualification for membership—Ilikelihoodof being
active member) does not prevent the transfer of a deceased member’s
share or interest in a co-operative in accordance with this Division.

Meaning of “interest”

85. For the purposes of this Division, a deceased member’s
“interest” in a co-operative includes each of the following:

 the member’s membership itself
* any credit balance due to the member
* any loan from or to or deposit with the co-operative

* any surplus arising on the sale by the co-operative as mortgagee of
any property mortgaged by the deceased to the co-operative.
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Value of shares and interests

86. The value of the shares or interest of a deceased member is to be
determined for the purposes of this Division in accordance with the rules
of the co-operative.

Stamp Duties Act 1920

87. The provisions of this Division are subject to section 122 (No
dealings with shares etc. of deceased persons to be registered without
certificate of Chief Commissioner) of the Stamp Duties Act 1920.

Co-operative protected

88. Any transfer of property made by the board of a co-operative in
accordance with the provisions of this Division is valid and effectual
against any demand made on the co-operative by any other person.

Division 4—Disputes involving members

Definitions

89. In this Part;

“member” includes any aggrieved person who ceased to be a member
in the last 3 months and any person claiming through or under a
member or any such aggrieved person;

“co-operative” includes the board and any officer of the co-operative.

Disputes to be determined in accordance with rules

90. Any dispute between a member (in his or her capacity as a
member) and the co-operative is to be determined in accordance with the
rules of the co-operative except as is otherwise provided by this Part.

Dispute may be referred to Registrar

91. (1) Despite the rules of the co-operative, any party may refer the
dispute to the Registrar.

(2) Ifthe rules of the co-operative require the dispute to be referred to
arbitration, the dispute is not to be referred to the Registrar until at least 1
month after it has been referred to arbitration and then only if no award
has been made within that time.

(3) The Registrar may decide to hear the dispute or may decide not to
hear it, and may require security for the payment of the expenses of the
hearing.
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Hearing of disputes by Registrar

92. (1) Ifthe Registrar decides to hear the dispute, the Registrar may
hear the dispute personally or may appoint another person to hear it.

(2) The Registrar or person appointed to hear the dispute is then to
determine the dispute and may:

(@) administer an oath and require the attendance of any party or
witness, and the production of any book or document, in relation to
the matter in question; and

(b) at any stage of the hearing state a case for the opinion of the Court
on any question of law arising on the hearing (and must do so if
directed to do so by the Court); and

(c) order any expenses of the hearing and any costs of the parties to be
paid out of the funds of the co-operative or by a party to the
dispute.

(3) A person who fails to comply with a requirement imposed on him
or her under subsection (2) (a) is guilty of an offence.

Maximum penalty: 10 penalty units.

Procedure when Registrar decides not to hear dispute

93. (1) Ifthe Registrar decides not to hear the dispute, the Registrar is
to notify the parties in writing of that decision within 1 month after the
dispute was referred.

(2) The dispute is then to be determined in the manner (other than by
reference to the Registrar) provided by the rules of the co-operative.

(3) If the only manner provided by the rules for the hearing of the
dispute is by reference to the Registrar, the dispute is to be determined by
arbitration in accordance with the Commercial Arbitration Act 1984.

Effect and enforcement of determinations and orders

4. (1) Any determination or order in accordance with this Division,
whether made on a reference to the Registrar or otherwise, is binding and
conclusive on all the parties without appeal and is not removable into any
court or restrainable by injunction.

(2) The determination or order may, on the application of any interested
person, be enforced in the District Court.

(3) The District Court may give such relief and make such orders,
including an order @& to costs, and give such directions in relation to the
matter & may be necessary.
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(4) Any order made or direction given by the District Court under this
section may be enforced by any process or procedure which would be
applicable if the order had been made on the hearing of an action in the
District Court, or by such process or procedure as the District Court may
direct.

(5) The District Court may make rules of court for the practice and
procedure in relation to applications to the District Court under this
section.

Disputes to which Part does not apply

95. This Division does not extend to any dispute & to the
construction or effect of any mortgage, or of any contract contained in
any document other than the rules of the co-operative.

Division 5—Oppressive conduct of affairs

Who may apply for court order

96. The following persons may apply to the Court for an order under

this Division:

(a) the Registrar;

(b) a member who believes that the affairs of the co-operative are
being conducted in a manner that is oppressive or unfairly
prejudicial to, or unfairly discriminatory against, a member or
members, or in a manner that is contrary to the interests of the
members as a whole;

(c) a member who believes that an act or omission, or a proposed act
or omission, by or on behalf of the co-operative, or a resolution, or
a proposed resolution, of a class of members, was or would be
oppressive or unfairly prejudicial to, or unfairly discriminatory
against, a member or members or was or would be contrary to the
interests of the members as a whole.

Active membership requirements not oppressive conduct

97. The Court is not to make an order under this Division in respect
of anything done under or for the purposes of Part 6 (Active membership
requirements).

Orders that the Court may make

98. On application under this Division, the Court may make such
order or orders as it thinks fit including (without being limited to) one or
more of the following orders:
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an order that the Registrar appoint an administrator of the

(@) co-operative;

(b) an order that the co-operative be wound up;

¢ @ order for regulating the conduct of affairs of the co-operative in
the future;

(d) an order for the repayment of the member’s shares in accordance
with the provisions of this Act for repayment of share capital;

() an order for the purchase of the shares of any member by the
co-operative and for the reduction accordingly of the co-operative’s
capital;

@ A order directing the co-operative to institute, prosecute, defend or
discontinue specified proceedings, or authorising a member or
members of the co-operative to institute, prosecute, defend or
discontinue specified proceedings in the name and on behalf of the
co-operative;

() an order appointing a receiver or a receiver and manager of

& property of the co-operative;

g A order restraining a person from engaging in specified conduct or

1) from doing a specified act or thing;

(1) an order requiring a person to do a specified act or thing.

Basis on which Court makes orders

99. The Court may make an order under this Division if of the

opinion:

(a) that affairs of a co-operative are being conducted in a manner that
is oppressive or unfairly prejudicial to, or unfairly discriminatory
against, a member or members (the “oppressed members or
members”), whether or not in the capacity of a member or
members, or in a manner that is contrary to the interests of the
members as a whole; or

(b) that an act or omission, or a proposed act or omission, by or on

behalf of a co-operative, or a resolution, or a proposed resolution,
of a class of members of a co-operative, was or would be
oppressive or unfairly prejudicial to, or unfairly discriminatory
against, a member or members (the *“oppressed member or
members”), whether or not in the capacity of a member or
members, or was or would be contrary to the interests of the
members as a whole.
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Winding up not to be ordered if oppressed members prejudiced

100. The Court is not to make an order under this Division for the
winding up of a co-operative if it is of the opinion that the winding up of
the co-operative would unfairly prejudice the oppressed member or
members.

Application of winding up provisions

101. If an order that a co-operative be wound up is made under this
Division, the provisions of this Act relating to the winding up of
co-operatives apply, with such adaptations as are necessary, as if the order
had been made or an application duly filed in the Supreme Court by the
co-operative.

Changes to rules

102. Ifan order under this Division makes any alteration to the rules
of a co-operative:

the alteration has effect as if it had been duly made by special
(@) resolution of the co-operative; and

(b) the co-operative must not (despite any other provisions of this Act)
without the leave of the Court make any further alteration to the
rules inconsistent with the provisions of the order.

Copy of order to be lodged with Registrar

103. An applicant for an order under this Division must lodge an
office copy of the order with the Registrar within 14 days after it is made.

Maximum penalty: 5 penalty units.

Compliance with orders

104. A person must not contravene an order under this Division that
is applicable to the person.

Maximum penalty: 50 penalty units or imprisonment for 12 months, or
both.

Extended meaning of “member”

105. In this Division, a reference to a member of a co-operative
includes, in the case of a co-operative that has a share capital, a reference
to a person to whom a share in the co-operative has been transmitted by
will or by operation of law.
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PART 5—RULES

Effect of rules

106. (1) The rules of a co-operative have the effect of a contract
under seal:

(a) between the co-operative and each member; and

(b) between the co-operative and each director, the principal executive
officer and the secretary of the co-operative; and

(c) between a member and each other member.

(2) Under the contract, each of those persons agrees to observe and
perform the provisions of the rules & in force for the time being so far &
those provisions are applicable to that person.

Content of rules

107. (1) The rules of a co-operative are to set out or otherwise make
provision for the matters specified in Schedule 1.

(2) The rules are to be divided into paragraphs numbered consecutively.

(3) The rules may provide for the imposition of a fine on a member for
any infringement of the rules, but the fine must not exceed the maximum
fine fixed by the rules of the co-operative, which itself must not exceed
such amount as may be prescribed & the maximum fine.

(4) The rules may state the objects of the co-operative.

(5) The rules may contain other provisions not inconsistent with this
Act or the regulations.

Purchase and inspection of copy of rules

108. (1) Any person is entitled to obtain from a co-operative a copy
of its rules on payment of the amount required by the rules of the
co-operative or, if the rules do not prescribe an amount, on payment of

$2.

(2) A copy of the rules of a co-operative must be made available for
inspection by any person free of charge at the registered office of the
co-operative during ordinary business hours.

Model rules

109. (1) The Registrar may by notification published in the Gazette
approve model rules for co-operatives and amend or repeal the model
rules from time to time. The model rules can make provision for anything
for which the rules of a co-operative can make provision.



43
Co-operatives Act 1992 No. 18

(2) The model rules can be of 2 types, namely model rules that
automatically apply or model rules that do not apply unless adopted, and
a model rule must be specified as being of one type or the other.

(3) The rules of a co-operative are to be considered to contain the
provisions of the model rules that automatically apply, as in force from
time to time, except to the extent that the rules of the co-operative negate
the application of those rules, either expressly or by necessary
intendment.

(4) The rules of a co-operative may expressly adopt all or specified
provisions of the model rules that do not apply unless adopted, in which
case the rules of the co-operative are to be considered to contain the
provisions adopted, as in force from time to time.

Rules can only be altered in accordance with this Part

110. (1) The rules of a co-operative cannot be altered except as
provided by this Part.

(2) In this Part, “alter” includes add to, substitute and rescind.

Alteration by special resolution
111. The rules of a co-operative may be altered by special resolution.

Alteration by resolution of the board

112. (1) The rules of a co-operative may be altered by a resolution
passed by the board if:

(a) the alteration does no more than give effect to a requirement,
restriction or prohibition imposed by or under the authority of this
Act; or

(b) the Registrar is satisfied that approval of the alteration by the
members of the co-operative is not necessary and alteration by the
board would be appropriate.

(2) Ifthe rules of a co-operative are altered pursuant to this section, the
co-operative must cause the alteration to be notified in writing to its
members & soon as practicable after the alteration takes effect and in any
event not later than the date on which notice is given to the members of
the next annual general meeting of the co-operative following the taking
effect of the alteration.

Alteration does not take effect until registered

113. (1) No alteration of the rules of a co-operative takes effect unless
and until it is registered by the Registrar.
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() An application for registration of an alteration must be made in a
form approved by the Registrar and must be made within 1 month or such
other period as may be prescribed after the alteration is made.

(3) The Registrar is to register the alteration unless satisfied that it is
contrary to this Act or to the regulations or to co-operative principles.

(4) The Registrar may refer any alteration to the Council for advice and
report but is not required to follow the advice of the Council on the
alteration.

(5) A certificate of registration of any alteration of the rules of a
co-operative given by the Registrar is, in favour of any person advancing
money to the co-operative on the faith of the certificate or in favour of
any guarantor of any such advance, conclusive evidence that the
alteration in the rules was duly made.

False copies of rules

114. (1) A person who gives to a member of a co-operative or to a
person intending or applying to become a member of a co-operative a
copy of any rules or any alterations of rules, other than those which have
been duly registered, representing that they are binding on the members
of the co-operative is guilty of an offence.

Maximum penalty: 10 penalty units.

(2) Any person who makes an alteration to any of the rules of a
co-operative after they have been registered and circulates them
representing that they have been duly registered when they have not been
is guilty of an offence.

Maximum penalty: 10 penalty units.

PART 6—ACTIVE MEMBERSHIP REQUIREMENTS
Division |—Definitions etc.

Primary activity—meaning

115. A primary activity of a co-operative is an activity specified in
the rules of the co-operative as a primary activity of the co-operative.

Active membership—explanation
116. For the purposes of this Act, a member of a co-operative is an
active member of the co-operative if the member:

(a) utilises or supports an activity of, or maintains a relationship or an
arrangement with, the co-operative, in connection with the carrying
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on of a primary activity of the co-operative, in the manner and to
the extent which the rules of the co-operative provide is sufficient
to establish active membership; or

(b) maintains such other relationship or arrangement with the
co-operative in connection with the carrying on of a primary
activity of the co-operative as the regulations provide is sufficient
to establish active membership.

Active membership provisions and resolutions—explanation

117. (1) Active membership provisions in the rules of a co-operative
are provisions in the rules which specify:

(a) which of the activities of the co-operative are the primary activities
of the co-operative; and

(b) the manner in which and the extent to which a member of the
co-operative is required to utilise or support an activity of, or
maintain a relationship or an arrangement with, the co-operative, in
connection with the carrying on of a primary activity of the
co-operative, in order to establish active membership of the
co-operative.

(2) An active membership resolution is a resolution which would, if
given effect to, make or amend active membership provisions in the rules
of a co-operative.

Division 2—Rules to contain active membership provisions

Number of primary activities required
118. A co-operative must have at least 1 primary activity.

Rules to contain active membership provisions

119. (1) The board of a co-operative must ensure that the rules of the
co-operative contain active membership provisions in accordance with
this Part,

(2) An alteration of the rules of a co-operative effected for the purposes
of this section is not an alteration which may be effected by a resolution
passed by the board under section 112.

Failure to have active membership provisions

120. (1) If the rules of a co-operative do not contain active
membership provisions & required by this Part, the Council may by
resolution alter the rules of the co-operative so that they contain active
membership provisions.
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(2) The active membership provisions are to be provisions that in the
opinion of the Council are appropriate to the co-operative concerned,
having regard to:

(a) the rules and activities of the co-operative; and
(b) the membership structure of the co-operative; and
(c) such other matters as the Council thinks are relevant.

(3) Before taking action under this section, the Council must:

(a) give notice in writing to the co-operative concerned that it proposes
to take the action; and

(b) take into account any representations made by the co-operative
concerning the matter within the time allowed by the notice for the
making of representations.

(@) A resolution of the Council under this section operates to alter the
rules of the co-operative accordingly, but section 113 (Alteration does not
take effect until registered) applies to any such alteration.

(5) The fact that active membership provisions in the rules of a
co-operative resulted from the operation of this section does not prevent
the alteration of those provisions in accordance with this Act.

Factors and considerations for determining primary activities etc.

121. (1) The board of a co-operative must ensure that the relevant
factors and considerations are taken into account in determining the
following:

(a) which of the activities of a co-operative are its primary activities;

(b) the manner and extent to which a member is required to utilise or
support an activity of, or maintain a relationship with, a
co-operative, in connection with the carrying on of a primary
activity of the co-operative, to establish active membership of the
co-operative.

(2) The “relevant factors and considerations™ are a& follows:
(a) the primary activity or (if more than one) the primary activities
taken together should constitute the basic purpose for which the

co-operative exists and a significant contribution to the business of
the co-operative;

(b) the manner and extent of required utilisation, support or
relationship should be reasonable when considered in relation to the
activities of the co-operative as a whole;

(c) such other factors and considerations as may be prescribed.
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(3) The regulations may provide for the matters to be taken into
account in determining whether an activity or activities makes or make a
significant contribution to the business of the co-operative and for that
purpose may specify minimum percentages of turnover, minimum
amounts of income or minimum amounts of business necessary to
constitute “significant contribution”.

(@) Factors and considerations may be prescribed so as to apply to
co-operatives generally, to a specified class of co-operatives or to a
specified individual co-operative.

Regular subscription—active membership

122. (1) Active membership provisions may include provision that
the payment of a regular subscription by a member of the co-operative, to
be applied in connection with a primary activity of the co-operative, is
sufficient to establish active membership of the co-operative.

(2) A member of a co-operative who would, on payment of such a
subscription, be an active member of a co-operative is to be considered to
be an active member until the subscription is due and payable.

Active membership provisions—supply or purchase of goods or
produce

123. (1) This section applies to a co-operative if the primary activities
of the co-operative include the supply to or purchase from the
co-operative by its members of goods or produce.

(2) The only active membership provisions which may be contained in
the rules of such a co-operative are:

(a) provisions requiring a member to utilise an activity of the
co-operative in connection with the carrying on of a primary
activity specified in the provisions to establish active membership;
and

(b) such other active membership provisions as the Council may
approve.

(3) A reference in this section, and in any active membership
provisions of the rules of a co-operative, to the supply to or purchase
from a co-operative by a member of goods or produce includes a
reference to:

(a) the supply to or purchase from a body corporate constituted by an
Act for the purpose of the marketing of goods or produce if the
body corporate in turn supplies to or purchases from the
co-operative; and
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(b) the existence of a relationship or arrangement between the member
and the co-operative which is prescribed by the regulations as being
sufficient to establish the relationship of supplier or purchaser.

Division 3—Active membership resolutions

Prior approval of active membership resolutions

124. (1) An active membership resolution cannot be proposed at a
meeting of a co-operative unless:

(a) before the meeting, the Registrar has approved in writing of the
terms of the proposed resolution; or

(b) the active membership provisions which would result from the
proposed resolution fall within guidelines approved of in writing by
the Registrar before the meeting.

(2) Before giving an approval under this section, the Registrar may
require additional information from the proposers of the resolution for the
purpose of deciding whether or not to approve of the resolution.

(3) If the Registrar refuses approval, the Registrar must inform the
co-operative in writing of the reasons for the refusal.

Appeal against refusal of approval

125. (1) The co-operative is entitled to have a decision of the
Registrar to refuse approval of a proposed active membership resolution
reviewed if the reason for the refusal is that the resolution would result in
active membership provisions which are not appropriate for the
co-operative or would result in unreasonable active membership
provisions.

(2) The review is to be carried out by the Council at the request of the
co-operative.

(3) The Council may recommend to the Registrar that the Registrar
approve of the proposed resolution and the Registrar is to comply with
such a recommendation.

Notice of meeting

126. (1) Atleast 21 days’ written notice must be given to members of
a co-operative of a meeting at which an active membership resolution is
to be proposed.

(2) The notice must, in addition to the other matters required to be
specified:
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(a) specify whether the member is eligible to vote on the resolution;
and

(b) specify the full text of the proposed resolution; and

(c) contain a copy of section 127 (Cancellation of membership of
inactive member).

(3) Ifthe notice to a member states that he or she is not eligible to vote
on a resolution, the member may, after endeavouring to settle the matter
with the co-operative, apply to the Registrar for a determination as to the
member’s eligibility.

(4) The Registrar may determine the matter, on the information
available to the Registrar, by direction in writing to the co-operative and
the member.

(5) The Registrar’s determination as to eligibility has effect but only if
given before the meeting concerned is due to be held.

Division 4—Cancellation of membership etc. of inactive members

Cancellation of membership of inactive member

127. (1) The board of a co-operative is to declare the membership of
a member cancelled if:
(a) the whereabouts of the member are not presently known to the
co-operative and have not been known to the co-operative for a
continuous period of at least 2 years before that time; or

(b) the member is not presently an active member of the co-operative
and has not been an active member of the co-operative at any time
during the past 2 years immediately before that time.

(2) This section applies to a member only if he or she was a member of
the co-operative throughout the 2 year period in question.

(3) The question of whether a member was an active member at a
particular time in the past is to be determined as if the active membership
provisions concerned had been in force at that time.

(4) The board’s declaration under this section has the effect of
cancelling the membership concerned.

Share to be forfeited if membership cancelled

128. (1) If a co-operative has a share capital, the board of the
co-operative is to declare the shares of a member to be forfeited at the
same time as the member’s membership is cancelled under section 127.
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(2) The board’s declaration has the effect of forfeiting the shares
concerned.

Order of Council against cancellation

129. (1) The Council may, if satisfied in a particular case that the
cancellation of a member’s membership under section 127 was or would
be unreasonable, direct by order in writing that the membership should
not have been cancelled or should not be cancelled.

(2) While such an order is in force:

(a) the membership concerned is not required to be cancelled and any
shareholding of the member is not required to be forfeited; and

(b) the person whose membership was cancelled is entitled to be
reinstated as a member of the co-operative with all the rights and
entitlements (including any shareholding) attaching to or arising
from the former membership.

(3) Reinstatement of a member under this section is to be effected in
accordance with the directions of the Council.

Deferral of forfeiture by board

130. The board of a co-operative is entitled to defer cancellation of a
member’s membership for up to 12 months (or such other period as may
be prescribed) if:

(a) the board thinks that during that period an active membership
resolution may be put to the members of the co-operative; and

(b) the effect of the resolution would be relevant to the question of
whether the member is an active member.

Cancellation of membership prohibited in certain circumstances

131. Unless the regulations otherwise provide, the board of a
co-operative must not declare the membership of a member to be
cancelled under this Part:

(a) if the co-operative is under official management; or

(b) ifa compromise or an arrangement is being administered in respect
of the co-operative; or

(c) if the co-operative is in the course of being wound-up; or

(d) if an appointment of a receiver of any property of the co-operative
is in force; or
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(e) if the co-operative has, for the purposes of being registered as a
company under the Corporations Law, filed with the Registrar a
copy of the entry made in the minute book of the co-operative
under section 193 (Postal ballots); or

(f) in such other circumstances & may be prescribed.

Notice of intention to cancel membership

132. (1) The board of a co-operative must ensure that not less than 1
month’s notice of its intention to declare the membership of a member to
be cancelled is given to the member:

(a) by notice in writing sent to the member by post; or

(b) if the member’s whereabouts are unknown to the co-operative, by
notice published in a newspaper circulating in the district in which
the registered office of the co-operative is situated.

(2) No notice is required to be given under this section if the member’s
whereabouts are unknown to the co-operative and the amount required to
be repaid to the member in respect of the cancelled membership (whether
by reason of the cancellation of shares or otherwise) does not exceed $50.

Failure to cancel membership—offence by director

133. Ifthe board of a co-operative fails to cancel the membership of a
member as required by this Part, a director of the co-operative who did
not use all due diligence to prevent that failure is guilty of an offence.

Maximum penalty: 10 penalty units.

Repayment of amounts due in respect of cancelled membership

134. (1) If the membership of a member of a co-operative is
cancelled under this Part, the co-operative must, within 12 months after
the date of cancellation:

(a) repay to the former member the amount due to the member in
respect of that cancellation; or

(b) if the board is of the opinion that repayment would adversely affect
the financial position of the co-operative—apply that amount &
permitted by subsection (2).

(2) The permissible methods of application of the amount due are as
follows:

(a) the co-operative may apply the amount & a deposit by the former
member with the co-operative (subject to the requirements of
section 135 & to interest on the deposit);
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(b) the co-operative may allot or issue debentures or CCU’s of the
co-operative to the former member in satisfaction of the amount;

(c) the co-operative may appropriate the amount due as a donation to
the co-operative, but only if the former member consents in writing
to the donation.

(3) The amount due to a member in respect of the cancellation of
membership includes any amount paid up in respect of shares forfeited @
a result of the cancellation of membership.

(@) If the former member is subsequently readmitted to membership,
any amount held by the co-operative under this section must, if the
member so requests, be applied towards the cost of admission to
membership (including any subscription for share capital).

Interest on deposits, debentures and CCU’s

135. (1) This section applies when the amount due to a former
member under section 134 is applied as a deposit with the co-operative or
the co-operative allots or issues debentures or CCU’s to the former
member in satisfaction of the amount.

(2) Interest is payable on the deposit, debentures or CCU’s in the
following circumstances:

(a) 1in the case of a co-operative with a share capital —if a dividend is
payable on that share capital;

(b) in the case of a co-operative without a share capital —if the Council
directs in the particular case that interest is to be payable.

(3) Ifinterest is payable because a dividend is payable on share capital,
the rate of interest during any period is to be:

(a) the rate (or, where there is more than one rate, the higher or highest
rate) of dividend payable in respect of that period on that share
capital; or

(b) if the rate of dividend payable in respect of that period has not been
determined —at the rate (or the higher or highest rate) payable in
respect of the immediately preceding period for which a rate has
been determined.

(@) If interest is payable by direction of the Council, the rate of interest
1s the rate determined by the Council from time to time and notified to the
co-operative concerned.

(5) A former member may agree to the rate of interest being less than
that which would otherwise be payable under this section and may agree
to no interest being paid.
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(6) This section does not prevent a co-operative paying interest at a rate
that is higher than that required by this section.

(7) The provisions of Part 7-12(Offering securities for subscription or
purchase) of the Corporations Law applying under section 266 of this Act
do not apply to an allotment or issue of debentures under this section.

Repayment of deposits, debentures and CCU’s

136. (1) A deposit, debenture or CCU to which an amount due to a
former member is transferred under this Division is to be repaid to the
former member as soon as repayment would not, in the opinion of the
board, adversely affect the financial position of the co-operative.

(2) The deposit, debenture or CCU must in any case be repaid within
10 years (or within such shorter period as the rules of the co-operative
may require) after cancellation of the member’s membership.

(3) The Council may extend the period for repayment under subsection
(2) 1f satisfied that repayment of the amount within that period would
cause the co-operative financial hardship.

(4) An extension of a period by the Council is to be for such period as
it considers reasonable and may be given subject to conditions.

(5) The period for repayment is extended accordingly, but only while
the co-operative complies with any conditions to which the extension is
subject.

(6) The Council may, on the application of the former member
concerned, reduce the period for repayment under subsection (2) if
satisfied that it would be reasonable in the particular case to require
repayment of the amount within the shorter period.

Register of cancelled memberships

137. A co-operative is to keep a register, in a form approved by the
Registrar, specifying the prescribed particulars of persons whose
membership has been cancelled under this Part.

Unclaimed Money Act 1982 not to apply

138. (1) Any money that is required to be paid to a former member of
a co-operative under this Division is not unclaimed money for the
purposes of the Unclaimed Money Act 1982.

(2) When a person’s right and title to any such money as against the
co-operative is extinguished by operation of any law providing for the
limitation of actions, the co-operative is entitled to credit the money to its
general reserves.
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Division 5—Entitlements of former members

Former shareholders to be regarded as shareholders for certain
purposes

139. (1) This section applies to a co-operative only if the co-operative
has a share capital.

(2) Even though a person’s shares in a co-operative have been forfeited
under this Part, the person is to be regarded as the holder of shares in the
co-operative (the same in all respects as those that were forfeited) for the
following purposes:

(a) the entitlements of a sharcholder in respect of the purchase of
shares in the co-operative pursuant to an offer described in section
299 (a), (b) or (c), or the purchase of all the shares in the
co-operative, if the offer or purchase occurs within 5 years after the
person’s shares were forfeited;

(b) the entitlement of a shareholder when the co-operative becomes
registered as a company if the relevant special resolution under
section 316 (2) is passed within 5 years after the person’s shares
were forfeited;

© the entitlement of a shareholder to a distribution of surplus in a
winding-up of the co-operative that commences within 5 years after
the person’s shares were forfeited.

(3) Subsection (2) (a) does not apply in respect of:

(a) an offer described in section 299 (a) or (c) that is made by another
co-operative; or

(b) the purchase of all the shares in the co-operative by another
co-operative.

(4)  Subsection (2) (c) does not apply if the winding-up is for the
purposes of an amalgamation under Division 1 of Part 12.

(5) To remove doubt, it is declared that the entitlement under
subsection (2) (a) of a person whose shares have been forfeited does not
include an entitlement to vote on any matter.

(6) This section does not apply to a forfeited shareholding in a
co-operative if section 140 operates to require that forfeited shareholding
to be regarded as a forfeited shareholding in another co-operative.

Entitlements of former shareholders on mergers etc.

140. (1) This section applies when a person’s shares in a co-operative
(“the original co-operative”) are forfeited under this Part and within 5
years after that forfeiture:
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(a)
(b)

(c)

the original co-operative becomes a subsidiary of another
co-operative (““the new co-operative™); or

another co-operative (“the new co-operative”) is created & a
result of an amalgamation under Division 1 of Part 12 involving the
original co-operative; or

the engagements of the original co-operative are transferred to
another co-operative (“the new co-operative”) under Division 2 of
Part 12.

(2) That person is, for the purposes of the operation of section 139 (and
the further operation of this section) to be regarded as having held shares
in the new co-operative and as having had those shares in the new
co-operative forfeited under this Part when the person’s shares in the
original co-operative were forfeited.

(3) The extent of the forfeited shareholding in the new co-operative is
as determined in accordance with the following:

(a)

(b)

(4)

if the entitlement of active members of the original co-operative in
the circumstances concerned is solely an entitlement to be allotted
shares in the new co-operative, the forfeited shareholding in the
new co-operative is the shareholding to which the person would
have been entitled had the person’s shares in the original
co-operative not been forfeited;

in any other case, the forfeited shareholding in the new
co-operative is the shareholding that is the same in all respects as
the forfeited shareholding in the original co-operative.

The determination under subsection (3) (a) of the person’s

shareholding in the new co-operative is to be made:

(a)

(b)

solely on the basis of the person’s shareholding in the original
co-operative when the shares were forfeited or (in a further
operation of this section in respect of the person) when the person
was first to be regarded as having a forfeited shareholding in the
original co-operative; and

without regard to any additional shareholding in the original
co-operative to which the person would have become entitled had
the shares not been forfeited (whether & a result of any bonus
share issue or otherwise).

Set-off of amounts repaid etc. on forfeited shares

141. (1) Ifa person has an entitlement because of the operation of
section 140, the entitlement operates to extinguish any liability of the
co-operative:
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(a) to repay to the person under section 134 (Repayment of amounts
due in respect of cancelled membership) any amount in respect of
the forfeited shares concerned; or

(b) in respect of a deposit held by the co-operative, or debentures or
CCU’s allotted or issued to the person, under section 134 in respect
of the forfeited shares concerned (except a liability to pay interest
that is due but unpaid).

(2) If an amount has been repaid to a person under section 134 or 136,
the amount repaid is to be set-off against any entitlement of the person
under section 140 in respect of the forfeited shares concerned.

(3) If the amount repaid cannot be set-off against the entitlement
because the entitlement is not, or is only partly, an entitlement to money,
the entitlement is lost unless the person pays to the co-operative the

amount repaid to the person and does so within the period required under
subsection (4).

(4) If the circumstances specified in subsection (3) arise, the
co-operative concerned must:

(a) give notice in writing of the matter by post to the person concerned
at the person’s address last known to the co-operative, specifying a
period of not less than 30 days after the notice is given during
which any amount repaid must be paid to the co-operative; and

(b) publish a general notice to that effect in a newspaper circulating in
the district in which the registered office of the co-operative is
situated.

Entitlement to distribution from reserves
142. A person whose membership of a co-operative has been
cancelled under this Part is nevertheless to be considered to still be a
member for the purposes of any distribution from reserves of the

co-operative that takes place within 5 years after the person's membership
was cancelled.

Minister may exempt co-operatives from provisions

143. The Minister may, after consultation with the Council, by order
in writing exempt a specified co-operative or a co-operative that is a
member of a specified class of co-operatives from all or specified
provisions of this Division.
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PART 7—SHARES
Division |—Preliminary

Share capital required except for non-profit co-operatives

144. (1) A co-operative must have a share capital unless the Registrar
is satisfied that the co-operative will not be carried on for the pecuniary
profit of its members, in which case it need not have a share capital.

(2) A co-operative may convert from being a co-operative with a share
capital to being a co-operative without a share capital, and vice versa, by
appropriate alteration of its rules.

(3) Conversion to a co-operative without a share capital is subject to
the restrictions imposed by section 145.

Restrictions on conversion to co-operative without share capital

145. (1) Conversion to a co-operative without a share capital cannot
be effected unless the Council approves in writing of the conversion but
the Council’s approval is not required if all the members of the
co-operative have an equal shareholding.

(2) An alteration of the rules for the conversion cannot be passed until
at least 2 weeks after a notice has been published in a newspaper
circulating generally in the district in which the registered office of the
co-operative is situated advising of the proposal to submit the proposed
alteration to members of the co-operative.

(3) The Registrar may refuse to register the alteration for conversion if
satisfied that:

(a) the holders in aggregate of not less than 10% of the number of
issued shares of the co-operative object to the conversion; or

(b) the holders in aggregate of not less than 10% of the nominal value
of all debentures, deposits and CCU’s issued by the co-operative
object to the conversion; or

(c) creditors of the co-operative to whom not less than 20% of the
aggregate debt of the co-operative is owed object to the conversion.

(4) The Registrar is not to register an alteration of the rules of a
co-operative for its conversion to a co-operative without a share capital
unless satisfied that the co-operative is not and will not be carried on for
the pecuniary profit of its members.
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Nature of share in co-operative
146. (1) A share or other interest in a co-operative:
(a) is personal property;
(b) is transferable or transmissible as provided by this Act and the rules
of the co-operative;

(c) is, subject to the rules of the co-operative, capable of devolution by
will or by operation of law.

(2) Subject to subsection (1):

(a) the laws applicable to ownership of and dealing with personal
property apply to a share or other interest of a member in a
co-operative as they apply to other property; and

(b) equitable interests in respect of a share or other interest of a
member in a co-operative may be created, dealt with and enforced
as in the case of other personal property.

Division 2—Issue of shares

Shares—general

147. (1) The share capital of a co-operative varies in amount
according to the nominal value of shares from time to time subscribed.

(2) Shares are to be of a fixed amount which is to be specified in the
rules of the co-operative.

(3) Shares are to be of one class all ranking equally.

Minimum number of shares to be subscribed for

148. (1) A member of a co-operative with a share capital must
subscribe for such minimum number of shares as may be required by the
rules.

(2) The minimum number may be determined by reference to the use
made by the member of the co-operative or in any other manner specified
in the rules.

(3) An alteration of the rules as to the minimum number of shares to be
subscribed for does not operate to require an existing member of the
co-operative to subscribe for additional shares (but an existing member is
not prevented from agreeing to subscribe for additional shares).

(4) This section does not affect section 155 (Members may be required
to take up additional shares).
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Minimum paid up amount

149. (1) No share (other than a bonus share issued under section 156)
is to be allotted unless at least 10% of the nominal value of the share has
been paid.

(2) Any balance unpaid in respect of shares at the time of allotment is
to be paid by periodic subscriptions or in such manner & may be
specified in the rules or permitted by this Act.

Shares not to be issued at a discount
150. A co-operative must not issue shares at a discount.

Issue of shares at a premium
151. (1) A co-operative may issue shares at a premium.

(2) When a co-operative issues shares for which it receives a premium,
whether in cash or in the form of other valuable consideration, a sum
equal to the aggregate amount or value of the premiums on those shares
is to be transferred to a share premium account.

(3) The share premium account is to be regarded as paid up share
capital of the company and may be applied in any one or more of the
following ways:

(a) in paying up unissued shares to be issued to members of the
co-operative as fully paid bonus shares;

(b) in paying up in whole or in part the balance unpaid on shares
previously issued to members of the co-operative;

(c) in the payment of dividends, if those dividends are satisfied by the
issue of shares to members of the co-operative;

(d) in writing off the preliminary expenses of the co-operative;

(e) in providing for the premium payable on redemption of shares,
debentures or CCU’s.

Joint ownership of shares
152. A share may be held by 2 or more persons jointly, unless the
rules of the co-operative provide otherwise.

Dividends etc.

153. (1) The rate of dividend to be paid to a member in respect of any
share held by the member must not exceed 16% per annum or such other
rate & may be fixed by the Minister by order published in the Gazette on
the recommendation of the Council.
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(2) An order under subsection (1) may be made so as to apply to a
particular co-operative, to co-operatives of a particular class or to
co-operatives generally.

(3) The rules of a co-operative may authorise the payment, in respect of
shares held in excess of a specified number, of a rate of dividend that is
higher than the rate of dividend payable in respect of shares not in excess
of that number.

(4) The rules of a co-operative may authorise the payment of different
rates of dividend on shares based on the business done by shareholders
with the co-operative.

(5) Any dividend, bonus or rebate to a member must be applied to
paying off any subscription or calls on shares which may at the time the
dividend, bonus or rebate becomes payable be due by the member and
unpaid.

Issue of shares to active members in exchange for property

154. A co-operative may, if authorised by its rules to do so, issue
fully paid up shares to an active member of the co-operative the
consideration for which is real or personal property of at least the value
of the equivalent cash consideration.

Members may be required to take up additional shares

155. (1) The board of a co-operative may require a member to take
up or subscribe for additional shares in accordance with a proposal
approved by a special resolution of the co-operative.

(2) The board of a co-operative may deduct amounts in payment for
any such additional shares from money due to members in respect of
dealings with the co-operative, in accordance with a proposal approved
by a special resolution of the co-operative.

(3) Any proposal to require a member to take up or subscribe for
additional shares must:
be accompanied by a disclosure statement, approved by the

(@) Registrar, that explains the purpose for which the funds raised by
the issue of the additional shares are to be used; and

(b) clearly show the total number of additional shares to be issued and
the basis on which the shares are to be apportioned amongst
members.
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(4) Any proposal to deduct amounts in payment for additional shares
from money due to members in respect of their dealings with the
co-operative must clearly show the basis on which the deductions are to
be made and the time and manner of making those deductions.

(5) A proposal approved under this section is binding on all members
of the co-operative at the date of the passing of the special resolution and
on all persons who become members of the co-operative after that date
and before the total number of shares to be issued pursuant to the
proposal have been issued.

Bonus share issues

156. (1) The rules of a co-operative may authorise the issue of bonus
shares to members of the co-operative if the assets of the co-operative
(other than those acquired for resale at a profit):

(a) have been sold at a profit; or

(b) have been revalued at a greater value than that disclosed prior to
the revaluation in the books of the co-operative.

(2) Bonus shares may be issued in accordance with the rules, subject to
the following restrictions:

(a) cach issue must have been approved by a special resolution of the
co-operative;

(b) they are to be issued & fully paid up shares with no payment
required to be made by a member of the co-operative to whom they
are issued;

© they are to be issued only in respect of shares that are fully paid up
as at the date of issue of the bonus shares;

(d) the total nominal value of bonus shares issued by a co-operative
during any 12 month period must not exceed 20% or such other
percentage as may be prescribed of the nominal value of the issued
share capital of the co-operative immediately before the date of
issue of the bonus shares.

(3) Notice of the meeting or postal ballot at which a resolution is to be
proposed & a special resolution for the purpose of approving a bonus
share issue must be accompanied by:

(a) a statement of the value of the assets concerned as disclosed in the
books of the co-operative before the sale or revaluation; and

(b) if the issue arises from, or partly from, a sale of assets, a statement
of the price for which the assets were sold; and
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(c) if the issue arises from, or partly from, a revaluation of assets, a
certificate of value of the assets, being a certificate furnished in
respect of a valuation made not more than 12 months before the
date of the notice by a prescribed person or a person having
prescribed qualifications; and

(d) particulars of acquisitions of shares in the co-operative made during
the 3 years immediately preceding the date of the notice by or on
behalf of each of its directors and his or her spouse and the father,
mother, children, brothers and sisters of each such director and
spouse; and

(e) a certificate signed by 2 directors of the co-operative stating that to
the best of their knowledge and belief the issue of bonus shares
would not be imprudent and that no circumstances are known to
them as to why the issue should not take place; and

(f) a statement by the co-operative’s auditor as to whether or not the
issue of the bonus shares would, in his or her opinion, be prudent
and reasonable.

Division 3—Beneficial and non-beneficial interests in shares

Notice of non-beneficial ownership at time of transfer

157. (1) If it may reasonably be expected (having regard to all
relevant circumstances) that on registration of a transfer of shares the
transferee will hold some or all of the shares non-beneficially, the
instrument of transfer must include a *“non-beneficial ownership
notice”.

(2) A non-beneficial ownership notice is a notice that:

(a) contains a statement to the effect that, on registration of the
transfer, the transferee will hold particular shares non-beneficially;
and

(b) sets out particulars of those shares; and
(c) is signed by or on behalf of the transferee.
(3) The transferee is guilty of an 