Passed by both Houses

- D

New South Wales

Rail Safety Bill 2008

Contents

Part 1 Preliminary

Name of Act

Commencement

Objects

Interpretation

Railways to which this Act does not apply
The concept of ensuring safety

Rail safety work

NOoO A WN -

Part 2 General rail safety

Division 1 Duties to ensure public safety of railway
operations

8 Duties of rail transport operators and other persons
carrying out railway operations

9 Duties of designers, manufacturers, suppliers etc

Page

ONNDNDNDNDDN

10
12




Rail Safety Bill 2008

Contents
Page
10 Duties of rail safety workers 13
11 Onus of proving limits of what is reasonably practicable
under this Division 14
Division 2 Safety management of railway operations
12 Safety management system 14
13  Implementation of and compliance with safety management
system 16
14  Review of safety management system 17
15 Safety performance reports 17
16  Security management plan 18
17 Emergency management plan 18
18 Health and fithess management program 19
19 Drug and alcohol management program 19
20 Fatigue management 20
21  Competence of rail safety workers 20
22 Identification for rail safety workers 21
23  Other persons to comply with safety management system 22
24  ITSRR may direct amendment of a safety management
system 22
Division 3 Interface co-ordination
25 Interpretation 22
26 Interface co-ordination—rail transport operators 23
27 Interface co-ordination—rail infrastructure manager—
public roads 23
28 Interface co-ordination—rail infrastructure manager—
roads other than public roads 24
29 Interface co-ordination—obligations of roads authorities 24
30 Assessment of risks 25
31  Scope of interface agreements 25
32 Interface arrangements may be directed to be made 26
33 Register of interface agreements 27
Part 3 Accreditation of rail transport operators
Division 1 Requirement for accreditation
34  Purpose of accreditation 28
35 Accreditation required for railway operations 28
36  Purpose for which accreditation may be granted 29
37  Accreditation offences 29
Division 2 Applications for accreditation
38 Application for accreditation 29
39 What applicant for accreditation must demonstrate 30

Contents page 2



Rail Safety Bill 2008

Contents
Page

40 ITSRR may direct applicants to co-ordinate and

co-operate in applications 31
41  Co-ordination between ITSRR and other Rail Safety

Regulators 31
42  Determination of application 32
43  Prescribed conditions and restrictions 33
44  Accreditation cannot be transferred or assigned 33
45 Sale or transfer of railway operations by accredited person 33
Division 3 Accreditation fees and inspection of

documents

46  Annual accreditation fees 34
47 Differential accreditation fees 34
48 Payment of annual fees 34
49 Late payment fees 34
50 Waiver of fees 34
51 Keeping and making available documents for public

inspection 34
Division 4 Surrender, revocation and variation of

accreditation
52  Surrender of accreditation 35
53 Suspension or revocation of accreditation 35
54 Immediate suspension of accreditation 36
55  Application for variation of accreditation 37
56 Determination of application for variation of accreditation 37
57  Variation of conditions and restrictions 38
58 ITSRR may make changes to conditions or restrictions 39
59 Prescribed conditions and restrictions 39
Division 5 Private sidings
60 Exemption from accreditation 39
Part 4 Safety reports and investigations

Division 1 Safety reports
61 Rail transport operators to provide information 41
62 Industry safety reports 41
63 Notifiable occurrences 42
64 Confidential reporting of safety information by rail safety

workers 42
Division 2 Investigations of accidents and incidents
65 Investigation into railway accidents and incidents by rail

transport operators 43

Contents page 3



Rail Safety Bill 2008

Contents
Page

66 Information may not be used in certain proceedings 44
67 Investigations by Chief Investigator 44
68 Chief Investigator and transport safety investigator’s

functions 45
69 Rail safety inquiries 46
70 Chief Investigator may request rail safety inquiry 47
71 Assessors 47
72 Witnesses and evidence at rail safety inquiries 48
73  Report on rail safety inquiry 48
74  Tabling of reports 48
Division 3 Disclosure of train safety records
75  Definitions 49
76 Disclosure of train safety record to Commonwealth or

Commonwealth authority 49
77 Disclosure of train safety records (other than train safety

recordings) to a court or person 50
78 Disclosure of train safety recordings 51
79  Evidence of train safety recordings in criminal proceedings 51
80 Evidence of train safety recordings in civil proceedings 51
81 Examination by a court of train safety recording 52
82 Compliance with subpoenas and other directions 52
83  Admissibility of other evidence and liability 53
Division 4 Audit by ITSRR
84  Audit of railway operations of rail transport operators 54

Part 5 Investigation powers

Division 1 Powers of entry
85 Power to enter places 55
86 Limitation on entry powers—places used for residential

purposes 56
87 Notice of entry 56
Division 2 General enforcement powers of rail safety

officers

88 General powers after entering a place 56
89 Powers of rail safety officers in relation to relevant

documents 57
90 Use of assistants and equipment 58
91  Use of electronic equipment 58
92 Use of equipment to examine or process things 58
93 Securing a site 59

Contents page 4



Rail Safety Bill 2008

Contents
Page
Division 3 Search warrants
94  Search warrants 59
Division 4 Powers to support seizure
95 Directions relating to seizure 60
96 Receipt for seized things 61
97  Access to seized thing 61
98 Embargo notices 61
Division 5 Dealings with seized items
99 Return of seized things 62
100 Forfeiture of sample or thing 63
101  Dealing with forfeited sample or thing 63
102  Application of Law Enforcement (Powers and
Responsibilities) Act 2002 64
Division 6 Directions
103 Rail safety officers may direct certain persons to give
assistance 64
104  Power to direct name and address be given 64
105 Failure to give name or address 65
106  Power to obtain information, documents and evidence 65
107  Failure to comply with notice 66
Division 7 Miscellaneous
108 Directions may be given under more than one provision 66
109 Temporary closure of railway crossings 66
110 Restoring rail infrastructure and rolling stock etc to original
condition after action taken 67
111 Use of force 67
Part 6 Improvement and prohibition notices
Division 1 Improvement notices
112  Improvement notices 68
113  Contravention of improvement notice 70
114 Withdrawal or amendment of improvement notices 70
115 Proceedings for offences not affected by improvement
notices 71
116 ITSRR to arrange for rail safety work required by
improvement notice to be carried out 71
Division 2 Prohibition notices
117  Prohibition notice 71
118 Contravention of prohibition notice 73

Contents page 5



Rail Safety Bill 2008

Contents
Page

119  Oral direction before prohibition notice served 73
120  Withdrawal or amendment of prohibition notice 74
121 Proceedings for offences not affected by prohibition notices 74
Division 3 General provisions relating to notices
122  Review of notices by ITSRR 74
123  Appeal to Industrial Magistrate following review 75
124  Application to Industrial Magistrate for stay of prohibition

notice 75
125 Revocation or withdrawal of notice does not prevent issue

of another notice 75

Part 7 Offences, penalties and other sanctions

Division 1 Offences
126  Obstructing or hindering rail safety officers 76
127  Offence to impersonate rail safety officer 76
128 Offences involving accreditation 76
129 Notice to be given of certain matters 76
130 Tampering with railway equipment 77
131 Railway offences 77
Division 2 Proceedings for offences
132  Proceedings for offences 78
133  Period within which proceedings for offences may be
commenced 79
134  Authority to take proceedings 80
135 Multiple contraventions of general duties under Part 2 80
136 Offences by corporations 80
137  Continuing offences 81
138 Proceedings against the Crown and government agencies 82
139  Penalty notices 82
Division 3 Enforceable voluntary undertakings
140 ITSRR may accept undertakings 83
141  Enforcement of undertakings 83
Division 4 Court-based sanctions
142  Commercial benefits order 83
143  Supervisory intervention order 85
144  Contravention of supervisory intervention order 87
145  Exclusion orders 87
146  Contravention of exclusion order 88

Contents page 6



Rail Safety Bill 2008

Contents

Page
Part 8 Administration
147  Delegation by Minister 89
148  Appointment of rail safety officers 89
149 Reciprocal powers of rail safety officers 89
150 Identification cards for rail safety officers 90
151  Rail safety officer must not exercise functions without
identification card 90
152 Display and production of identification card 90
153  Return of identification cards 90
154 ITSRR may exercise functions of rail safety officers 91
Part 9 Miscellaneous
155  Act to bind Crown 92
156 Exchange of information 92
157 Reviewable decisions 93
158 Review by ITSRR and ADT 94
159  Protection from incrimination 95
160 Records and evidence from records 96
161  Certificate evidence 97
162 Disclosure of information 97
163  Civil liability not affected by Part 2 98
164  Exclusion of personal liability 98
165  Exclusion of liability of the State 98
166  Immunity for reporting unfit rail safety worker 98
167  Approval of compliance codes and guidelines 99
168 Use of compliance codes 100
169 Effect of compliance code 100
170 Recovery of certain costs 100
171 Recovery of amounts due 100
172  Contracting out prohibited 100
173  Service of documents 100
174  Regulations 101
175  Application of OH&S legislation 102
176 Repeal 103
177  Savings, transitional and other provisions 103
178 Amendment of other Acts 103
179 Review of Act 103
Schedule 1  Rail safety workers—alcohol or other drugs 104
Schedule 2 Fatigue management 106
Schedule 3  Savings, transitional and other provisions 109
Schedule 4 Amendment of other Acts 115

Contents page 7



1 certify that this public bill, which originated in the Legislative Assembly, has
finally passed the Legislative Council and the Legislative Assembly of New
South Wales.

Clerk of the Legislative Assembly.
Legislative Assembly,
Sydney, , 2008

- D

New South Wales

Rail Safety Bill 2008

Act No , 2008

An Act to make provision with respect to rail safety; to repeal the Rail Safety Act
2002; and for other purposes.

I have examined this bill and find it to correspond in all respects with the bill as
finally passed by both Houses.

Assistant Speaker of the Legislative Assembly.




Clause

Part 1

1

Rail Safety Bill 2008

Preliminary

The Legislature of New South Wales enacts:

Part
1

2

1

Preliminary

Name of Act

This Act is the Rail Safety Act 2008.

Commencement

This Act commences on a day or days to be appointed by proclamation.

3 Objects

4

Having regard to the importance of rail safety and regulatory efficiency,
the objects of this Act are as follows:

(a) to provide for improvement of the safe carrying out of railway
operations,

(b) to provide for the management of risks associated with railway
operations,

(c) to make special provision for the control of particular risks
arising from railway operations,

(d) topromote public confidence in the safety of transport of persons
or freight by rail.

Interpretation

(1)

In this Act:
accreditation means accreditation under Part 3.

accredited person means a rail transport operator who is accredited
under this Act but does not include a person whose accreditation under
this Act:

(a) has been surrendered or revoked or has otherwise ceased to have
effect under this Act, or

(b) s suspended under this Act.
approved means approved by the ITSRR.
assessor means an assessor appointed by the Minister under section 71.

Australian rail safety law means a rail safety law or a corresponding
rail safety law.

Australian Rail Safety Regulator means the ITSRR or a corresponding
Rail Safety Regulator.

Board of Inquiry means a Board of Inquiry constituted by the Minister
under section 69.
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Part 1

Chief Investigator means the Chief Investigator of the Office of
Transport Safety Investigations appointed under the Transport
Administration Act 1988.

commercial benefits order means an order under section 142.

compliance code means a compliance code approved by the Minister
under Part 9.

corresponding law means:

(a) the law of another jurisdiction corresponding, or substantially
corresponding, to this Act, or

(b) alaw of another jurisdiction that is declared by the regulations to
be a corresponding law, whether or not the law corresponds, or
substantially corresponds, to this Act.

corresponding rail safety law means a rail safety law as defined in a
corresponding law.

corresponding Rail Safety Regulator means a person or body
exercising the functions of a Rail Safety Regulator under a
corresponding law.

embargo notice means a notice under section 98.

employee means a person employed under a contract of employment or
contract of training.

employer means a person who employs one or more other persons under
contracts of employment or contracts of training.

exercise a function includes perform a duty.

Sfunction includes power, authority or duty.

guidelines means guidelines approved by the ITSRR under Part 9.
improvement notice means a notice under section 112.

ITSRR means the Independent Transport Safety and Reliability
Regulator constituted under the Transport Administration Act 1988.

Jjurisdiction means a State or Territory.

motor vehicle has the same meaning as in the Road Transport (Safety
and Traffic Management) Act 1999.

notifiable occurrence means an accident or incident associated with
railway operations:

(a) that has, or could have, caused:
(i) significant property damage, or
(i)  serious injury, or
(iii))  death, or

(b) thatis, or is of a class that is, prescribed by the regulations to be
an occurrence or a class of notifiable occurrence,
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but does not include an accident or incident, or class of accident or
incident, that is prescribed by the regulations not to be a notifiable
occurrence.

occupational health and safety legislation means the following Acts
and any regulations made under those Acts:

(a) the Occupational Health and Safety Act 2000,
(b) the Coal Mine Health and Safety Act 2002.

previous offender, in relation to the maximum penalty for an offence,
means a person who has, at any time before being sentenced for that
offence, been convicted of any other offence of any kind against this
Act.

private siding means a siding that is managed, owned or controlled by
a person, other than a person who manages the rail infrastructure with
which the siding connects or to which it has access, but does not include
the following:

(a) amarshalling yard,
(b) acrossing loop,

(c) apassenger terminal,
(d) a freight terminal,

(e) asiding, or a siding of a class, prescribed by the regulations not
to be a private siding.

prohibition notice means a notice under section 117.
public place means a place (whether or not covered by water), or a part
of premises, that is open to the public, or is used by the public whether
or not on payment of money or other consideration, whether or not the
place or part is ordinarily so open or used and whether or not the public
to whom it is open or by whom it is used consists only of a limited class
of persons.

rail infrastructure means the facilities that are necessary to enable a
railway to operate safely (other than rolling stock and any facility, or
facility of a class, that is prescribed by the regulations not to be rail
infrastructure) and includes, but is not limited to, the following:

(a) railway tracks and associated track structures,

(b) service roads, signalling systems, communications systems,
rolling stock control systems and data management systems,

(c) notices and signs,

(d) electrical power supply and electric traction systems,
(e) associated buildings, workshops, depots and yards,
(f) plant, machinery and equipment.
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Part 1

rail infrastructure manager means the person who has effective
management and control of the rail infrastructure of a railway, whether
or not the person:

(a) owns the rail infrastructure, or

(b) has a statutory or contractual right to use the rail infrastructure or
to control, or provide, access to it.

rail safety inquiry—see section 69.
rail safety law means this Act and the regulations or a provision of this
Act or the regulations.

rail safety officer means a person appointed by the ITSRR as a rail
safety officer under Part §.

rail safety work—see section 7.

rail safety worker means a natural person who has carried out, is
carrying out or is about to carry out rail safety work.

rail transport operator means:
(a) arail infrastructure manager, or
(b) arolling stock operator, or

(c) aperson who is both a rail infrastructure manager and a rolling
stock operator.

railway means a guided system, or proposed guided system, designed
for the movement of rolling stock having the capability of transporting
passengers or freight, or both, on a railway track with a gauge of 600mm
or more, together with its rail infrastructure and rolling stock, and
includes the following:

(a) aheavy railway,
(b) alight railway,

(c) amonorail,

(d) aninclined railway,
(e) atramway,

(f) a railway within a marshalling yard or a passenger or freight
terminal,

(g) aprivate siding,

(h) a guided system, or guided system of a class, prescribed by the
regulations to be a railway.

Note. See section 5 for railways to which this Act does not apply.

railway operations means any of the following:

(a) the construction of a railway, railway tracks and associated track
structures or rolling stock,
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(b) the management, commissioning, maintenance, repair,
modification, installation, operation or decommissioning of rail
infrastructure,

(c) the commissioning, maintenance, repair, modification or
decommissioning of rolling stock,

(d) the operation or movement, or causing the operation or
movement by any means, of rolling stock on a railway (including
for the purposes of construction or restoration of rail
infrastructure),

(e) the movement, or causing the movement, of rolling stock for the
purposes of operating a railway service.

railway premises means:

(a) land (including any premises on land) on or in which rail
infrastructure or any part of rail infrastructure is situated, or

(b) freight centres or depots used in connection with the carrying out
of railway operations, or

(¢) workshops or maintenance depots used in connection with the
carrying out of railway operations, or

(d) premises, including an office, building or housing used in
connection with the carrying out of railway operations, or

(e) rolling stock or other vehicles associated with railway operations.
railway tracks and associated track structures means:

(a) railway tracks and associated track structures and works (such as
cuttings, sidings, tunnels, bridges, stations, platforms, tram stops,
excavations, land fill, track support earthworks and
drainageworks), or

(b) over-track structures and under-track structures (including
tunnels under tracks).

rolling stock means a vehicle that operates on or uses a railway and
includes a locomotive, carriage, rail car, rail motor, light rail vehicle,
train, tram, light inspection vehicle, self-propelled infrastructure
maintenance vehicle, trolley, wagon or monorail vehicle, but does not
include a vehicle designed to operate both on and off a railway when the
vehicle is not operating on a railway.

rolling stock operator means a person who has effective management
and control of the operation or movement of rolling stock on rail
infrastructure for a particular railway but does not include a person
merely because the person drives the rolling stock or controls the
network or the network signals.

running line means all railway tracks (other than sidings) that are used
for the through movement of trains.
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Preliminary Part 1

safety means the safety of people, including passengers, rail safety

workers, other users of railways, users of rail or road crossings and the

general public.

safety management plan means a document describing a safety

management system.

safety management system—see section 12.

security management plan—see section 16.

siding means a portion of railway track, connected by points to a

running line or another siding, on which rolling stock can be placed

clear of the running line.

supervisory intervention order means an order under section 143.

train means:

(a) two or more units of rolling stock coupled together, at least one
of which is a locomotive or other self-propelled unit, or

(b) aunit of rolling stock that is a locomotive or other self-propelled
unit.

train safety recording—see section 75.

(2) Notes included in this Act do not form part of this Act.

5 Railways to which this Act does not apply

This Act does not apply to the following:

(a) arailway in a mine that is underground, or chiefly underground,
and that is used in connection with the performance of mining
operations,

(b) aslipway,
(¢) arailway used only to guide a crane,
(d) an aerial cable operated system,

(e) arailway, or class of railway, that the regulations prescribe to be
a railway to which this Act does not apply.

6 The concept of ensuring safety

(1)

A duty imposed under this Act or the regulations to ensure, so far as is
reasonably practicable, safety requires the person:

(a) toeliminate risks to safety so far as is reasonably practicable, and

(b) if it is not reasonably practicable to eliminate risks to safety, to
reduce those risks so far as is reasonably practicable.
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7

(2)  For the purposes of this Act or the regulations, regard must be had to the
following matters in determining what is (or was at a particular time)
reasonably practicable in relation to ensuring safety:

(a)
(b)
(©)

(d)
(e)

the likelihood of the risk eventuating,
the degree of harm that would result if the risk eventuated,

what the person concerned knows, or ought reasonably to know,
about the risk and any ways of eliminating or reducing the risk,

the availability and suitability of ways to eliminate or reduce risk,
the cost of reducing or eliminating the risk.

(3) This section is enacted for the avoidance of doubt.

Rail safety work

(1)  Any of the following classes of work is rail safety work for the purposes
of this Act:

(a)
(b)

(©)
(d)

(e)
89)

(2

driving or despatching rolling stock or any other activity which is
capable of controlling or affecting the movement of rolling stock,

signalling (and signalling operations), receiving or relaying

communications or any other activity which is capable of

controlling or affecting the movement of rolling stock,

coupling or uncoupling rolling stock,

maintaining, repairing, modifying, monitoring, inspecting or

testing:

(i) rolling stock, including checking that the rolling stock is
working properly before being used, or

(i1)  rail infrastructure,

installation of components in relation to rolling stock,

work on or about rail infrastructure relating to the design,

construction, repair, modification, maintenance, monitoring,

upgrading, inspection or testing of the rail infrastructure or

associated works or equipment, including checking that the rail
infrastructure is working properly before being used,

installation or maintenance of:

(i) atelecommunications system relating to rail infrastructure
or used in connection with rail infrastructure, or

(i1)) the means of supplying electricity directly to rail
infrastructure or to any rolling stock wusing rail
infrastructure or to a telecommunications system,
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(h)  work involving certification as to the safety of rail infrastructure
or rolling stock or any part or component of rail infrastructure or
rolling stock,

(i) work involving the decommissioning of rail infrastructure or
rolling stock or any part or component of rail infrastructure or
rolling stock,

(j) work involving the development, management or monitoring of
safe working systems for railways,

(k) work involving the management or monitoring of passenger
safety on, in or at any railway,

(1) any other work that is prescribed by the regulations to be rail
safety work.

(2) The regulations may exclude a class of work, or work included in a class

of work, referred to in subsection (1) from being rail safety work for the
purposes of this Act.
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Part 2 General rail safety

Division 1

Duties to ensure public safety of railway
operations

8 Duties of rail transport operators and other persons carrying out railway

operations

(1)

2)

A rail transport operator who carries out railway operations must
ensure, so far as is reasonably practicable, the safety of the railway
operations.

Maximum penalty:

(a)
(b)
(©)
(d)

in the case of a corporation (being a previous offender)—
7,500 penalty units, or

in the case of a corporation (not being a previous offender)—
5,000 penalty units, or

in the case of an individual (being a previous offender)—
750 penalty units or imprisonment for 2 years, or both, or

in the case of an individual (not being a previous offender)—
500 penalty units.

Note. Safety is defined in section 4 (1) as meaning the safety of people,
including passengers, rail safety workers, other users of railways, users of rail
or road crossings and the general public.

Without limiting subsection (1), a rail transport operator contravenes
that subsection if the operator fails to do any of the following:

(a)
(b)

(©)

(d)

develop or implement, so far as is reasonably practicable, safety
systems for the carrying out of the railway operations,

ensure, so far as is reasonably practicable, that each rail safety
worker who is to perform rail safety work in relation to the
railway operations is of sufficient good health and fitness to carry
out that work safely and is competent to undertake that work,

ensure, so far as is reasonably practicable, that rail safety workers
do not carry out rail safety work in relation to the operator’s rail
safety operations, and are not on duty, while the prescribed
concentration of alcohol is present in their blood or while under
the influence of a drug,

ensure, so far as is reasonably practicable, that rail safety workers
who perform rail safety work in relation to the operator’s railway
operations comply with the operator’s fatigue management
program under this Act,
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)

4)

(e)

S

provide, so far as practicable, adequate facilities for the safety of
persons at any railway premises under the control or management
of the operator,

provide, so far as is reasonably practicable:

(i) such information and instruction to, and training and
supervision of, rail safety workers as is necessary to enable
those workers to perform rail safety work in relation to the
operator’s railway operations in a way that is safe, and

(ii) such information to rail transport operators and other
persons on railway premises under the control or
management of the operator as is necessary to enable those
persons to ensure their safety.

Without limiting subsection (1), a rail infrastructure manager
contravenes that subsection if the manager fails to do any of the
following:

(a)

(b)

ensure, so far as is reasonably practicable, that any design,
construction, commissioning, use, installation, modification,
maintenance or decommissioning of the manager’s rail
infrastructure is done or carried out in a way that ensures, so far
as is practicable, the safety of railway operations,

establish, so far as is reasonably practicable, such systems and
procedures for the scheduling, control and monitoring of railway
operations that ensure, so far as is reasonably practicable, the
safety of the manager’s railway operations.

Without limiting subsection (1), a rolling stock operator contravenes
that subsection if the rolling stock operator fails to do any of the
following:

(a)
(b)

(©)

(d)

provide or maintain rolling stock that, so far as is reasonably
practicable, is safe,

ensure, so far as is reasonably practicable, that any maintenance,
commissioning, use, modification, construction, repair or
cleaning of rolling stock is carried out in a way that, so far as is
reasonably practicable, ensures safety,

comply, so far as is reasonably practicable, with such rules and
procedures for the scheduling, control and monitoring of rolling
stock that have been established by a rail infrastructure manager
in relation to the use of the manager’s rail infrastructure by the
rolling stock operator,

so far as is reasonably practicable, establish and maintain
equipment, procedures and systems to minimise risks to safety of
the operator’s railway operations,
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)

(e) make arrangements for ensuring, so far as is reasonably
practicable, safety in connection with the use, operation and
maintenance of the operator’s rolling stock.

This section applies to a person (other than a rail transport operator)
who carries out railway operations in the same way as it applies to a rail
transport operator, but does not apply if the person carries out those
operations as a rail safety worker or an employee.

9 Duties of designers, manufacturers, suppliers etc

(1

A person who designs, commissions, manufactures, supplies, installs or
erects any thing that the person knows, or ought reasonably to know, is
to be used as or in connection with rail infrastructure or rolling stock
must:

(a) ensure, so far as is reasonably practicable, that the thing is safe if
it used for a purpose for which it was designed, commissioned,
manufactured, supplied, installed or erected, and

(b) carry out, or arrange the carrying out, of such testing and
examination of the thing as may be necessary for compliance
with this section, and

(c) take such action as is necessary to ensure, so far as is reasonably
practicable, that there will be available in connection with the use
of the thing adequate information about:

(i) the use for which the thing was designed, commissioned,

manufactured, supplied, installed or erected, and

(i) the results of any testing or examination referred to in
paragraph (b), and

(i)  any conditions necessary to ensure, so far as is reasonably
practicable, the thing is safe when it is used for a purpose
for which it was designed, commissioned, manufactured,
supplied, installed or erected.

Maximum penalty:

(a) in the case of a corporation (being a previous offender)—7,500
penalty units, or

(b) in the case of a corporation (not being a previous offender)—
5,000 penalty units, or

(c) in the case of an individual (being a previous offender)—750
penalty units or imprisonment for 2 years, or both, or

(d) inthe case of an individual (not being a previous offender)—500
penalty units.
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Part 2

(2) A person who decommissions any rail infrastructure or rolling stock

must:

(a)

ensure, so far as is reasonably practicable, that the decommission
is carried out safely, and

(b) carry out, or arrange the carrying out, of such testing and
examination as may be necessary for compliance with this
section.

Maximum penalty:

(a) in the case of a corporation (being a previous offender)—1,500
penalty units, or

(b) in the case of a corporation (not being a previous offender)—
1,000 penalty units, or

(¢) in the case of an individual (being a previous offender)—150
penalty units or imprisonment for 2 years, or both, or

(d) inthe case of an individual (not being a previous offender)—100

penalty units.

(3) For the purposes of subsection (1), if the person who supplies the thing:

(a)
(b)

(©)

carries on the business of financing the acquisition of the thing by
customers, and

has, in the course of that business, acquired an interest in the
thing solely for the purpose of financing its acquisition by a
customer from a third person or its provision to a customer by a
third person, and

has not taken possession of the thing or has taken possession of it
solely for the purpose of passing possession to that customer,

the reference in subsection (1) to the person who supplies that thing is
instead taken to be a reference to the third person.

10 Duties of rail safety workers

(1) A rail safety worker, when carrying out rail safety work, must:

(a)
(b)

(©)

take reasonable care for his or her own safety, and

take reasonable care for the safety of people who may be affected
by the rail safety worker’s acts or omissions, and

co-operate with the rail transport operator with respect to any
action taken by the rail transport operator to comply with a
requirement imposed by or under this Act or the regulations.
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2)

)

4)

A rail safety worker, when carrying out rail safety work, must not
intentionally or recklessly interfere with or misuse anything provided to
them by the rail operator:

(a) in the interests of safety, or
(b) under this Act or the regulations.

A rail safety worker, when carrying out rail safety work, must not
wilfully or recklessly place the safety of another person on or in the
immediate vicinity of rail infrastructure at risk.

In determining, for the purposes of subsection (1) (a), (b) or (c), whether
arail safety worker failed to take reasonable care, regard must be had to
what the rail safety worker knew about the relevant circumstances.

Maximum penalty:
(a) in the case of a previous offender—45 penalty units, or

(b) in any other case—30 penalty units.

Note. The duties and other requirements of this Act and the regulations do not
preclude the operation of the occupational health and safety legislation. Section
175 provides for this and other matters relating to the relationship between this
Act and the regulations and the occupational health and safety legislation.

11 Onus of proving limits of what is reasonably practicable under this
Division

Division 2

In any proceedings for an offence against a provision of this Division
consisting of a failure to comply with a duty to do something so far as
is reasonably practicable, it is for the defendant to prove that it was not
reasonably practicable to do more than was in fact done to satisfy the
duty.

Note. This section is based on section 40 of the Health and Safety at Work etc
Act 1974 of the United Kingdom.

Safety management of railway operations

12 Safety management system

(1

2

A rail transport operator must have a safety management system that
complies with this section for railway operations for which the operator
is required to be accredited.

Maximum penalty:
(a) in the case of a corporation—3,000 penalty units, or
(b) in the case of an individual—300 penalty units.

The safety management system must:
(a) Dbein a form approved by the ITSRR, and

Page 14



Rail Safety Bill 2008

General rail safety

Clause 12

Part 2

3)

(b)

(©)

(d)

(e)
S

comply with the relevant requirements, and the risk management
principles, methods and procedures, prescribed by the
regulations, and

identify and assess any risks to safety that have arisen or may
arise from the carrying out of railway operations, for which the
rail transport operator is required to be accredited, on or in
relation to the rail transport operator’s rail infrastructure or
rolling stock, and

specify the controls (including audits, expertise, resources and
staff) that are to be used by the rail transport operator to manage
risks to safety and to monitor safety in relation to those railway
operations, and

include procedures for monitoring, reviewing and revising the
adequacy of those controls, and

include the following:
(i) measures to manage risks to safety identified under
Division 3,
(i) asecurity management plan in accordance with section 16,

(iii) an emergency management plan in accordance with
section 17,

(iv)  a health and fitness management program in accordance
with section 18,

(v) a drug and alcohol management program in accordance
with section 19,

(vi) a fatigue management program in accordance with
section 20.

A rail transport operator, before establishing, reviewing or varying a
safety management system for railway operations for which the
operator is required to be accredited, must consult, so far as is
reasonably practicable, with:

(a)

(b)
(©)

(d)

persons likely to be affected by the safety management system or
its review or variation, being persons who carry out those railway
operations or work on or at the rail transport operator’s railway
premises or with the rail transport operator’s rolling stock, and

trade unions, or other employee organisations, representing any
such persons, and

occupational health and safety representatives or any other
person who may be consulted with by an employer under
section 16 of the Occupational Health and Safety Act 2000, and

any other rail transport operator with whom the first-mentioned
operator has an interface agreement under Division 3 relating to
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)

(6)

risks to safety of railway operations carried out by or on behalf of
either of them, and

(e) the public, as appropriate.

If the safety management system of a rail transport operator and the
safety management system of another rail transport operator who has an
interface agreement under Division 3 with the first-mentioned rail
transport operator, when taken as one system, comply with this section,
both safety management systems are taken to comply with this section.

A safety management system must be evidenced in writing and:

(a) must identify each person responsible for preparing any part of
the safety management system, and

(b) must identify the person, or class of persons, responsible for
implementing the system.

In this Part a reference to a safety management system includes a
reference to a plan or program or other matter referred to in subsection

@) (.

13 Implementation of and compliance with safety management system

(1)

2)

3)

A rail transport operator must implement the rail transport operator’s
safety management system.

Maximum penalty:

(a) in the case of a corporation—3,000 penalty units, or

(b) in the case of an individual—300 penalty units.

A rail transport operator must not, without reasonable excuse, fail to
comply with the rail transport operator’s safety management system for

the railway operations for which the operator is required to be
accredited.

Maximum penalty:
(a) in the case of a corporation—3,000 penalty units, or
(b) in the case of an individual—300 penalty units.

It is a reasonable excuse if the rail transport operator:

(a) complies with the safety management system to the extent
practicable while complying with a condition or restriction of
accreditation, or

(b) demonstrates that compliance with the system in particular
circumstances would have increased the likelihood of a notifiable
occurrence happening.
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(4) Subsection (3) does not limit the excuses that may be reasonable
excuses.

14 Review of safety management system
A rail transport operator must review the rail transport operator’s safety
management system in accordance with the regulations:

(a) at such times or within such periods as are prescribed by the
regulations, or

(b) if no times or periods are so prescribed, at least once each
calendar year or at such other times or within such other periods
as are agreed between the rail transport operator and the ITSRR.

Maximum penalty:
(a) in the case of a corporation—300 penalty units, or
(b) in the case of an individual—150 penalty units.

15 Safety performance reports

(1) A rail transport operator must give the ITSRR a safety performance
report in respect of each reporting period that:

(a) isin a form approved by the ITSRR, and

(b) complies with the requirements (if any) prescribed by the
regulations for the purposes of this section, and

(c) contains the following:

(i) adescription and assessment of the safety performance of
the rail transport operator’s railway operations,

(i) comments on any deficiencies in, and any irregularities in,
the railway operations that may be relevant to the safety of
the railway,

(i) a description of any safety initiatives in relation to the
railway operations undertaken during the reporting period
or proposed to be undertaken in the next reporting period,

(iv) any other information or performance indicators
prescribed by the regulations for the purpose of this
section.

(2) A rail transport operator must submit a report in accordance with this
section within 6 months after the end of each reporting period or within
such other period as is agreed from time to time by the ITSRR and the
rail transport operator.

Page 17



Clause 16 Rail Safety Bill 2008
Part 2 General rail safety
(3) In this section, reporting period means a calendar year, or such other

period as is agreed from time to time by the ITSRR and the rail transport
operator.

Maximum penalty:
(a) in the case of a corporation—300 penalty units, or
(b) in the case of an individual—150 penalty units.

16  Security management plan

(1)

2)

A rail transport operator must have a security management plan for
railway operations carried out by or on behalf of the operator for which
the operator is required to be accredited that:

(a) incorporates measures to protect people from theft, assault,
sabotage, terrorism and other criminal acts of other parties and
from other harm, and

(b) complies with this Act and the regulations.

Note. It is an offence to fail to comply with this subsection (see section 12 which
requires this section to be complied with as part of the safety management
system).

A rail transport operator must ensure that the appropriate response
measures of the security management plan are implemented without
delay if a security incident occurs.

Maximum penalty:
(a) in the case of a corporation—3,000 penalty units, or
(b) in the case of an individual—300 penalty units.

17 Emergency management plan

(1)

A rail transport operator must have an emergency management plan for
railway operations carried out by or on behalf of the operator for which
the operator is required to be accredited that:

(a) addresses and includes the matters prescribed by the regulations,
and

(b) is prepared in conjunction with emergency services, and in
accordance with the regulations, and

(¢) is tested, and kept and maintained, in accordance with the
regulations.

Note. It is an offence to fail to comply with this subsection (see section 12 which
requires this section to be complied with as part of the safety management
system).
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18

19

2

)

4)

The rail transport operator must provide a copy of the emergency
management plan to the emergency services and any other person
prescribed by the regulations.

Maximum penalty: 25 penalty units.

A rail transport operator must ensure that the appropriate response
measures of the emergency management plan are implemented if an
emergency occurs.

Maximum penalty:
(a) in the case of a corporation—3,000 penalty units, or
(b) in the case of an individual—300 penalty units.

In this section, emergency service means a body prescribed by the
regulations for the purposes of this definition.

Health and fithess management program

A rail transport operator must have a health and fitness management
program for rail safety workers who carry out rail safety work in
connection with railway operations for which the operator is required to
be accredited that complies with the requirements prescribed by the
regulations relating to health and fitness management programs.

Note. It is an offence to fail to comply with this section (see section 12 which

requires this section to be complied with as part of the safety management
system).

Drug and alcohol management program

(D

2)
3)

4)

)

A rail transport operator must have a drug and alcohol management
program for rail safety workers who carry out, or are about to carry out,
rail safety work in connection with railway operations for which the
operator is required to be accredited.

The drug and alcohol management program is to include any matters
required to be included by the regulations.

Without limiting subsections (1) and (2), the regulations are to include
requirements with respect to the following:

(a) protocols for fair procedures,
(b) education and assistance of rail safety workers.

The ITSRR may at any time arrange with a rail transport operator for
the random testing of any person on duty for the purpose of carrying out,
or who is about to carry out, rail safety work for the presence of alcohol
or any other drug to ensure that the operator is complying with this
section.

Schedule 1 has effect.
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(6)

For the purposes of this section, a rail safety worker is to be regarded as
being about to carry out rail safety work if the worker:

(a) has left home or a temporary residence for work (being rail safety
work), and

(b) has not commenced work after having so left home or the
temporary residence.
Note. It is an offence to fail to comply with this section (see section 12 which

requires this section to be complied with as part of the safety management
system).

20 Fatigue management

(1

2)

A rail transport operator must have a program for the management of
fatigue for rail safety workers who carry out rail safety work in
connection with railway operations for which the operator is required to
be accredited that complies with the requirements prescribed by the
regulations relating to fatigue management.

Note. It is an offence to fail to comply with this subsection (see section 12 which

requires this section to be complied with as part of the safety management
system).

A rail transport operator must, in accordance with Schedule 2, provide
conditions of work for rail safety workers who carry out rail safety work
in connection with railway operations for which the operator is required
to be accredited.

Maximum penalty:

(a) in the case of a corporation—3,000 penalty units, or

(b) in the case of an individual—300 penalty units.

Note. The regulations may exempt (either unconditionally or subject to
conditions) a rail transport operator from an obligation under subsection (2), see
section 174 (3)).

21 Competence of rail safety workers

(1)

A rail transport operator must, so far as is reasonably practicable, ensure
that each rail safety worker who is to carry out rail safety work in
connection with railway operations for which the operator is required to
be accredited has the competence to carry out that work.

Maximum penalty:
(a) in the case of a corporation—3,000 penalty units, or
(b) in the case of an individual—300 penalty units.
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2)

3)

4)

)

For the purposes of subsection (1), the competence of a rail safety
worker to carry out rail safety work must be assessed:

(a) by reference to:

(i) any qualification or unit of competence applicable to the
work being carried out that is recognised under the
Australian Qualifications Framework overseen by the
Ministerial Council on Education, Employment, Training
and Youth Affairs, or

(i) if subparagraph (i) does not apply, the prescribed
provisions applicable to the rail safety work to be carried
out, and

(b) by reference to the knowledge and skills of the rail safety worker
that are needed to enable the worker to carry out the rail safety
work safely.

For the purposes of subsection (2), a certificate purporting to have been
issued under the Australian Qualifications Framework to a rail safety
worker certifying that the worker has certain qualifications or units of
competence is evidence that the worker has those qualifications or units
of competence.

Nothing in this section prevents a rail transport operator from requiring
a rail safety worker to undertake further training before carrying out rail
safety work.

A rail transport operator must maintain records in accordance with the
regulations of the competence of rail