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Workers Compensation Regulation
2003

under the

Workers Compensation Act 1987

Her Excellency the Governor, with the advice of the Executive Council, has
made the following Regulation under the Workers Compensation Act 1987.

JOHN DELLA BOSCA, M.L.C,,
Minister for Commerce

Explanatory note

The object of this Regulation is to replace, without any major changes in substance and
as a consolidated Regulation, the provisions of the Workers Compensation (General)
Regulation 1995 and the Workers Compensation (Insurance Premiums) Regulation
1995 (which are repealed on 1 September 2003 under section 10 (2) of the Subordinate
Legislation Act 1989) and the Workers Compensation Transitional Regulation 1997
(whichisrepealed by the new Regulation). The new Regul ation deals with the following
matters:

(@ thedeeming of certain diseases to be work related,

(b)  prescribing current weekly wage rates for compensation cal culation purposes,
(c) indexation of amounts of benefits,

(d)  procedures for discontinuation of weekly payments of compensation,

(e)  occupational rehabilitation services,

(f)  notice of injury and claims procedures,

(g9 medical examinations and medical disputes,

(h)  restrictions on obtaining medical reports,

(i)  workers compensation insurance policies,

()  deemed employment of ministers of religion,

(k)  the Insurers Contribution Fund, WorkCover Authority Fund, Premiums
Adjustment Fund and Insurers' Guarantee Fund,
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()  penalty notices,

(m) advertising of workers compensation services,

(n)  costsinworkers compensation matters and related common law claims,

(0) insurance premiums,

(p)  the Premium Discount Scheme,

(@) savingsand transitional provisions.

This Regulation is made under the Workers Compensation Act 1987, including sections
19, 27, 38A, 42, 54, 59, 63A, 79, 148, 159, 160, 168-175A, 175B, 208, 220, 228 and
280 (the general regulation-making power) and Schedule 6, and under the Workplace
Injury Management and Workers Compensation Act 1998, including sections 4, 37, 39,
44, 62, 63, 73, 74, 119, 122, 130, 142, 230A, 231, 246, 248 (the general regulation-
making power), 294A, 297, 330 and 332-348.
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Clause 1

Part 1

Workers Compensation Regulation 2003

Preliminary

Workers Compensation Regulation 2003

under the

Workers Compensation Act 1987

Part 1

Preliminary

1 Name of Regulation

This Regulation is the Workers Compensation Regulation 2003.

2 Commencement

This Regulation commences on 1 September 2003.

Note. This Regulation replaces the Workers Compensation (General)
Regulation 1995 and the Workers Compensation (Insurance Premiums)
Regulation 1995 (which are repealed under section 10 (2) of the Subordinate
Legislation Act 1989) and the Workers Compensation Transitional Regulation
1997 (which is repealed by this Regulation).

3 Definitions

)

)

In this Regulation:
approved means approved by the Authority.
the Act or the 1987 Act means the Wor ker s Compensation Act 1987.

the 1998 Act means the Workplace Injury Management and
Wor kers Compensation Act 1998.

Notes included in this Regulation (other than notes included in a
form) do not form part of this Regulation.

4 Forms

A reference to aform in this Regulation is areference to aformin
Schedule 1.
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Part 2

Work related diseases

5 Diseases deemed work related

Employments of the kinds set out in Column 2 of Schedule 2 are
prescribed as employments to which section 19 (1) of the Act
applies. A disease set out in Column 1 of Schedule 2 is prescribed
as a disease that is related to the employment or, as the case may
require, each of the employments, set out in Column 2 of that
Schedule opposite the description of that disease.

6 Brucellosis, Q fever and leptospirosis—medical tests and results to
determine whether work related

For the purposes of section 19 (2) of the Act, any one of the results
set out in Column 3 of Schedule 3, if obtained by means of the
medical test the requirements of which are set out opposite that
result in Column 2 of that Schedule, isaresult prescribed in respect
of the disease, the name of which appears opposite that result in
Column 1 of that Schedule.
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Part 3 Funeral expenses

7 Sec 27 (b): maximum amount for funeral expenses

(1)

)

For the purposes of section 27 (b) of the Act, the maximum amount

for which an employer is liable in respect of reasonable funeral

expenses, if death results from an injury and the worker leaves no

dependants, is:

(@ inthecaseof afuneral held before 1 February 1992—$2,700,
or

(b) inthe case of afuneral held on or after 1 February 1992 but
before 1 July 2000—$4,000, or

(¢) inany other case—$4,400.

This clause applies regardless of when the injury that caused the
death of the worker concerned was received.
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Part 4

8

9

10

Current weekly wage rate

Definitions

(1)

)

In this Part:

Federal Act means the Workplace Relations Act 1996 of the
Commonwealth.

State Act meansthe Industrial Relations Act 1996.

A referencein this Part to an amount of money specified in an award
or to an amount of arate per 5 days or week or a minimum weekly
rate fixed by an award or a Part or Division of an award is a
reference to the amount or minimum weekly rate that isfor the time
being specified in, or fixed by, the award, Part, Division or
industrial agreement, as the case may be, asin force from time to
time.

Sec 42 (1) (c), (5) (b): prescribed classes of workers by order

1)

)

)

(4)

The Authority may by order published in the Gazette:

(@) declare aspecified class or classes of workers to be a class of
workers to which this clause applies, and

(b)  specify the manner in which the current weekly wage rate of
aworker of each such classisto be calculated for the purposes
of section 42 (1) (c) of the Act.

Each class of workers to which this clause applies by virtue of an
order of the Authority under this clause is prescribed for the
purposes of section 42 (1) (c) and (5) (b) of the Act.

The manner specified in the order as the manner of calculating the
current weekly wage rate of a class of workersis prescribed for the
purposes of section 42 (1) (c) of the Act in respect of that class of
workers.

While an order of the Authority in force under this clause appliesto
a class of workers, clauses 10 and 11 do not apply to that class of
workers.

Sec 42 (1) (c), (5) (b): prescribed classes of workers etc—shearers

)

For the purposes of section 42 (1) (c) and (5) (b) of the Act, the
following classes of workers are prescribed:

(@) shearers bound by the Pastora Employees (State) Award
under the State Act,
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(b) shearers bound by the Pastoral Industry Award 1965 under
the Federal Act.
(2) For the purposes of section 42 (1) (c) of the Act, the formula

prescribed in respect of each class of workers prescribed by
subclause (1) is A x 5 per week, where“A” isthe amount of money
specified in clause 14 (a) (i) of the award referred to in subclause

(D) (b).

11 Sec 42 (1) (c), (5) (b): prescribed classes of workers etc—certain
meat industry workers

(1)

(2

©)

Workers engaged in the meat processing industry whose
employment is subject to an industrial instrument that provides for
the payment of “overs’ or a production loading under a tally,
piecework or incentive system in respect of work performed in that
industry are prescribed as a class of workers for the purposes of
section 42 (1) (c) and (5) (b) of the Act.

In this clause:

industrial instrument means a State industrial instrument or an
instrument of a similar nature under the law of another State, a
Territory or the Commonwealth, and includes any agreement or
other arrangement in force under such an instrument.

For the purposes of section 42 (1) (c) of the Act, the formula
prescribed for each worker of the class prescribed by subclause (1)
iswhichever of the following formulae is appropriate:

(@ except asprovided by paragraphs (b), (c) and (d), the formula
is:

Al+A2+A3+A4+A5
B

(b) where the formula prescribed by paragraph (a) provides a
greater rate for a particular week for the worker (being a
worker whose employment is subject to an industrial
instrument that provides for the payment of “overs’ to the
worker) than the rate of C x 21/ 16 per week, the formulais
C x 21/ 16 per week for that week for that worker,

(c) where the formula prescribed by paragraph (a) provides a
smaller rate for a particular week for the worker than the rate
of Cx 1 per week, the formulais Cx 1 per week for that
week for that worker,

x 5 per week
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(4)

©)

(d) wherethe formulaprescribed by whichever of paragraphs(a),
(b) and (c) is appropriate provides a smaller rate for a
particular week for the worker than any specia rate (as
referred to in subclause (4)) applicable to the worker for that
week—the special rate applicableto the worker for that week.

A reference in subclause (3) (d) to a special rate applicable to a
worker for aparticular week isareference to a special weekly wage
rate that is applicable to the worker under an industrial instrument
for any period for which the worker is absent from work because of
sickness or injury.

In the application of the formulae prescribed by subclause (3) for the
purpose of determining compensation payable in respect of a period
of incapacity (consisting of aweek or any part thereof) of aworker
of the class prescribed by subclause (1):

Al equals:

(@ where that period consists of, or includes, Monday of that
week and any other worker who is a co-worker of the injured
worker worked on that Monday—the prescribed amount
payable to that other worker for that Monday, or

(b) inany other case—O0.
A2 equals:

(@) where that period consists of, or includes, Tuesday of that
week and any other worker who is a co-worker of the injured
worker worked on that Tuesday—the prescribed amount
payable to that other worker for that Tuesday, or

(b) inany other case—O0.
A3 equals:

(@ wherethat period consists of, or includes, Wednesday of that
week and any other worker who is a co-worker of the injured
worker worked on that Wednesday—the prescribed amount
payable to that other worker for that Wednesday, or

(b) inany other case—O0.
A4 equals:

(@ where that period consists of, or includes, Thursday of that
week and any other worker who is a co-worker of the injured
worker worked on that Thursday—the prescribed amount
payable to that other worker for that Thursday, or

(b) inany other case—O0.
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(6)

(7)

(8)

A5 equals:

(@) wherethat period consists of, or includes, Friday of that week
and any other worker who is a co-worker of the injured
worker worked on that Friday—the prescribed amount
payable to that other worker for that Friday, or

(b) inany other case—O0.
B equdls:

(@) the total number of days of that period on which other
co-workers of the injured worker worked, or

(b) wherethere are no such days—oO0.

C equals the weekly rate applicable under any relevant industria
instrument to co-workers of the injured worker.

weekly rate (in relation to what C equals) is the amount of the rate
fixed or set under an industrial instrument in respect of co-workers
of the injured worker asthetally rate per 5 days, ordinary rate per 5
days, ordinary weekly rate or minimum weekly rate of pay.

For the purposes of subclause (5), a worker is a co-worker of an
injured worker if the worker is normally employed with the injured
worker at a common place of employment and under the same
classification as the injured worker.

A reference in subclause (5) to the prescribed amount payable to a
worker for a day on which the worker worked is a reference to the
amount of money that the worker is entitled, under the industrial
instrument by which the worker is bound, to be paid for that day’s
work:

(@ exclusive of any amount that the worker is so entitled to be
paid in respect of shift work or overtime or otherwise at
penalty rates, and

(b) inclusive of any amount that the worker is so entitled to be
paid in respect of “overs’ or (subject to subclause (8)) in
respect of production loading.

For the purposes only of subclause (7) (b), an amount a worker is
entitled to be paid in respect of production loading for a day’ swork
is taken not to include:

(& in the case of a worker for whom production loading is
calculated by reference to weekly production, any amount in
excess of one-fifth of the production loading that would be
payable to the worker in respect of the week in which that day
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occurs if the workers (in relation to whose “overs’ that
production loading is calculated) completed during that week
anumber of “overs’ that provided each of those workers with
pay for that week that is equivalent to the amount of money
calculated in accordance with the formula C x 21/ 16, or

(b) in the case of a worker for whom production loading is
calculated by reference to daily production, any amount in
excess of the production loading that would be payable to the
worker in respect of that day if the workers (in relation to
whose “overs’ that production loading is calculated)
completed during that day a number of “overs’ that provided
each of those workers with pay for that day that is equivalent
to the amount of money calculated in accordance with the
formulaC/5x% 21/16,

in each case with C having the value ascribed to it in subclause (5).

12 Sec 42 (1) (d): prescribed rate

(1)

)

For the purposes of section 42 (1) (d) of the Act, and clause 7 (2) (b)
of Part 4 of Schedule 6 to the Act, the prescribed rate in respect of a
period specified in Column 1 of the Table to this clause is the rate
specified in Column 2 of that Table opposite that period.

This clause applies only to workers who, before 1 February 1992,
became entitled to receive weekly paymentsin respect of incapacity
for work.

Table
Column 1 Column 2
Period Amount

per week

1 Onand after 1 October 1987 and before 1 April 1988 $284.70
2 Onand after 1 April 1988 and before 1 October 1988 $288.60
3 Onand after 1 October 1988 and before 1 April 1989 $294.80
4 Onand after 1 April 1989 and before 1 October 1989 $302.20

5 Onand after 1 October 1989 and before 1 April 1990 $313.20
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Column 1 Column 2

Period Amount
per week

6 Onand after 1 April 1990 and before 1 October 1990 $319.80

7  Onand after 1 October 1990 and before 1 April 1991 $334.60

8 Onand after 1 April 1991 and before 1 October 1991 $339.00

9  Onand after 1 October 1991 and before 1 April 1992 $341.30

10 Onand after 1 April 1992 and before 1 October 1992 $351.50

11 Onand after 1 October 1992 and before 1 April 1993 $355.90

12 Onand after 1 April 1993 and before 1 October 1993 $357.20

13 Onand after 1 October 1993 and before 1 April 1994 $359.00

14 Onand after 1 April 1994 $360.60
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Clause 13

Part 5

Part 5

13 Sec 79: definition of “latest index number”

Indexation of amounts of benefits

For the purposes of paragraph (b) of the definition of latest index
number in section 79 of the Act, the latest index number in respect
of an adjustment date specified in Column 1 of the Table to this
clause is the number specified in Column 2 of that Table opposite

that date.
Table

Column 1

Column 2

Adjustment date

Latest index number

1 April 1988
1 October 1988
1 April 1989
1 October 1989
1 April 1990
1 April 1998
1 October 1998
1 April 1999
1 October 1999
1 April 2000
1 October 2000
1 April 2001
1 October 2001

1 April 2002

229.3

234.2

240.1

248.8

254.1

146.4

149.0

151.6

154.1

156.6

158.3

161.9

164.7

167.6

Page 23



2003 No 628

Clause 13

Part 5

Workers Compensation Regulation 2003

Indexation of amounts of benefits

Column 1

Column 2

Adjustment date

Latest index number

1 October 2002
1 April 2003

1 October 2003

170.0

172.9

176.4
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14 Notice of requirement to obtain suitable employment from other

person

(1) A notice under section 38A (3) of the Act:

(@
(b)
(©

may be based on the model form (if any) set out in the claims
procedures referred to in section 38A (3) (d) of the Act, and

may include additional information and explanatory matter to
assist in the understanding of the notice, and

may be varied or replaced by a further notice given to the
worker in accordance with section 38A (3) of the Act.

(2) Reminder copies of a notice under section 38A (3) of the Act may
be given to the worker concerned from time to time.

(3 A noticegivento aworker in accordance with section 38A (3) of the
Act is sufficient notice for any further period of unemployment in
respect of the sameinjury.

(4) Inthecase of any worker:

(@

(b)

who, before the commencement of Schedule 1 to the Workers
Compensation Legislation (Amendment) Act 1994, was at the
same time both partially incapacitated for work as the result
of an injury and unemployed, and

who is, as a or at any time after that commencement, both
partially incapacitated for work as the result of that injury and
unemployed,

the requirement under section 38A (2) (d) of the Act applies
regardless of whether the worker has been notified in accordance
with section 38A (3) of the Act.

15 Notice of intention to discontinue or reduce weekly payments
(1) Thenotice referred to in section 54 of the 1987 Act must:

(@

(b)

include a statement of the reason for the decision to
discontinue payment, or reduce the amount, of weekly
payments of compensation, and

include a statement of the particulars that support the reason
for the decision, including the required details for each report
(if any) that isrelied on to support that reason, and
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)

©)

(©

(d)

(€)

(f)

If:
(€Y

(b)

include a statement advising that the worker may request a
copy of areport specified in the statement of particulars from
the person paying compensation, and

include a statement advising that the worker may request the
person paying the compensation to review the decision and
advising of the procedure for making such arequest, and

include a statement advising that if the worker disputes the
discontinuation or reduction of weekly payments:

(i) inthe case of adispute about aclaim that is an existing
claim within the meaning of Chapter 7 of the 1998 Act,
the worker may apply to the Compensation Court for
determination of the dispute, or

(i)  inthecaseof adispute about aclaim thatisanew clam
within the meaning of Chapter 7 of the 1998 Act, the
worker may refer the dispute to the Registrar for
determination by the Commission, and

include the address and fax number for the registrar of the
Compensation Court or the Registrar of the Commission, as

appropriate.

the notice referred to in section 54 of the 1987 Act relates to
a reduction in the amount of weekly payments of
compensation as aresult of the application of section 40 of the
1987 Act, and

the worker is not in receipt of earnings (or the compensation
is otherwise calculated on the basis of the worker’s ability to
earn after the injury, rather than on the worker's actua
earnings after the injury),

the notice must also include a statement of how the compensation
(to be so reduced) has been calcul ated.

In this clause:

required details, in relation to a report, means the subject matter of
the report, the name and relevant professional qualifications of the
person who wrote the report and the date of the report.
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Part 7

16

17

18

19

20

Occupational rehabilitation services

Definition

In this Part, approved guidelines means guidelines that are
approved by the Authority and issued to insurers.

Occupational rehabilitation service—additional services

For the purposes of the definition of occupational rehabilitation
servicein section 59 of the Act, thefollowing additional servicesare
prescribed:

(@ functional education,
(b)  monitoring areturn to work program,
(c) work conditioning.

Occupational rehabilitation services—maximum amount for which
employer liable

(1)

)

For the purposes of section 63A (3) (b) of the Act, the prescribed
amount is $1,500, adjusted in accordance with Division 6 of Part 3
of the Act asif it were an adjustable amount for the purposes of that
Division.

The prescribed amount applies in relation to occupational
rehabilitation services in respect of injuries received before the
commencement of this clause (or before any adjustment of that
amount as referred to in subclause (1)) in the same way asit applies
in relation to services in respect of injuries received after that
commencement.

Directions to employers under sec 63A (4)—insurers authorised

For the purposes of section 63A (4) of the Act, an insurer who is
liable to indemnify an employer for any occupational rehabilitation
service provided to or for the benefit of a worker is prescribed (in
addition to the Authority) as a person who may direct that the
employer isliable for afurther amount to that prescribed by section
63A (3) of the Act.

Applications under sec 63A—generally

)

An application under section 63A (4) of the Act:

(@) isto beinthe form of arehabilitation plan or in such other
form (if any) as the Authority may approve, and
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(b) istocontain such particulars as the Authority may determine.
(2) An accredited provider is required to make an application under

section 63A (4) as soon as practicable after the accredited provider
becomes aware that the total cost of occupational rehabilitation
services provided to or for the benefit of a worker in respect of an
injury will, or islikely to, exceed the maximum amount prescribed
by section 63A (3).

21 Applications under sec 63A (4)—services provided by morethan one
provider etc

(1)

(2

An accredited provider may, for the purpose of determining whether
an application under section 63A (4) of the Act is necessary, request
the relevant insurer (in writing) to supply details of any costs that
have been claimed from the insurer in respect of occupational
rehabilitation services previously provided by another provider in
respect of the sameinjury.

If the insurer does not, within 14 days or such longer period as the
Authority may determine, supply the accredited provider with those
details, the provider need only make an application under section
63A (4) of the Act if the total cost of services provided by that
provider to or for the benefit of the worker concerned will, or is
likely to, exceed the maximum amount prescribed by section 63A
(3) of the Act.

22 Directions by insurers—special provisions

)

)

)

If an application under section 63A (4) of the Act is made to an
insurer:

(@ the insurer may request further information from the
applicant, and

(b) theinsureris, asfar aspracticable, to deal with the application
within 7 days after receiving it or the further information
(whichever isthe later).

A direction by an insurer under section 63A (4) of the Act must be
in accordance with the approved guidelines (if any) relating to such
directions.

Any such direction may, subject to those approved guidelines:

(@) specify that an employer’ sliability for afurther amount to that
prescribed by section 63A (3) of the Act is limited by
reference to a maximum further amount for which the
employer is liable for the proposed services (including, if
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appropriate, particular services) or to the nature, number or
duration of those services, or both, or

(b) specify that the employer is liable for such amount as is
reasonably appropriate, having regard to the reasonable
necessity for the provision of the services concerned.

23 Conditions etc—directions under sec 63A (4)

(1)

()

)

If a direction is given under section 63A (4) of the Act and the
accredited provider concerned becomes aware that, because of a
change of circumstances or otherwise, it is no longer necessary for
the occupational rehabilitation service covered by the direction to be
provided to or for the benefit of the worker, the provider isto cease
providing the service and notify the Authority or the relevant
insurer.

The Authority or an insurer may, subject to any approved
guidelines, give adirection under section 63A (4) of the Act:

(@) that is subject to such conditions as may be specified in the
direction, and

(b) by notice in writing given to the provider concerned, amend
or revoke the conditions specified in any such direction or add
to those conditions,

and any such amendment, revocation or addition takes effect on and
from the timethe notice is served on the provider concerned or from
alater time specified in the notice.

The Authority or the insurer is to ensure that the employer
concerned also receives a copy of the notice as soon as practicable
after it takes effect.

24 Review by Authority

(1)

If an insurer, after an application under section 63A (4) of the Act
has been made to it:

(@) refusesto giveadirection under section 63A (4) of the Act, or

(b) gives only part of any such direction applied for by or on
behalf of the worker or the accredited provider concerned,

the insurer must refer the matter as soon as practicable to the
Authority in such form and in such manner as the Authority may
determine.
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(2) If aninsurer gives adirection under section 63A (4) of the Act, the
worker or accredited provider concerned may apply to the Authority
for areview of the direction:

(@ if the worker or provider objects to a condition (or an
amendment or revocation of a condition) that the insurer has
attached or added to the direction, or

(b) if theinsurer declinesfurther liability on behalf of therelevant
employer for any occupational rehabilitation service covered
by adirection previously given by the insurer.

(3) Anapplication for review isrequired to be:

(@ madein such form, and

(b) accompanied by such information, and

(c) madein such manner,

as the Authority may determine.

(4) The Authority may, in relation to a matter that has been referred to
it or inrelation to an application for areview under this clause:

(@ confirm the decision of the insurer, or

(b)  confirm the decision with such modification as the Authority
considers to be appropriate, or

(c) give adirection under section 63A (4) of the Act that the
Authority considers to be appropriate.

(5) The Authority isto notify in writing the relevant insurer, employer,

accredited provider and worker of the outcome of its review.

25 Revocation by Authority of direction under sec 63A (4)

)

)
©)

(4)

The Authority may, after giving adirection under section 63A (4) of
the Act, revoke (in whole or in part) the direction if it considers it
appropriate to do so in the circumstances.

The Authority may suspend any such direction pending its decision
on whether to revoke the direction.

The Authority is to give notice in writing to all parties of any such
suspension or revocation (but may, in the case of suspension, give
oral notice and confirm the notice later in writing).

If the Authority suspends or revokes a direction under section 63A
(4) of the Act, the employer concerned ceases to be liable (subject
to any order of the Compensation Court or the Commission) for any
occupational rehabilitation services or class of service specified in
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the notice of suspension or revocation and to which the direction
relates.

(5) The suspension or revocation has effect in respect of services
provided after the accredited provider concerned receives notice of
the suspension or revocation or after such later time as may be
specified in the notice.

26 Submissions to Authority

The Authority must, before making a decision on:

(@

(b)
(©

an application for adirection under section 63A (4) of the Act
or a review of an insurer’s decision in respect of such an
application, or

whether to amend, revoke or add to the conditions to which
any such direction is subject, or

whether to suspend or revoke any such direction,

give any person who may be adversely affected by the decision a
reasonable opportunity to make submissionsto the Authority on the
matter.

27 Payment under direction by Authority not admission of liability

The payment of any amount in accordance with a direction by the
Authority under section 63A (4) of the Act is not to be taken as an
admission of liability.

28 Claims under Uninsured Liability and Indemnity Scheme

In the case of a claim under the Uninsured Liability and Indemnity
Scheme involving the provision of occupational rehabilitation
services to or for the benefit of the worker concerned:

(@
(b)

any application for a direction under section 63A (4) of the
Act may only be made to the Authority, and

for the purpose of the definition of occupational
rehabilitation service in section 59 of the Act, services may
be provided to or for the benefit of the worker by any person
determined by the Authority to be suitable (as well as by a
provider accredited under section 152 of the Act) and, in that
case, referencesin this Part to an accredited provider areto be
read as references to such a person.
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29 Application of Part to self-insurers

If, in respect of an application under section 63A (4) of the Act, a
self-insurer decides or refuses to pay a further amount to that
prescribed by section 63A (3) of the Act:

(@ the decision is, for the purposes of this Part, taken to be a
direction that the employer concerned isliablefor that further
amount, or

(b) therefusal is, for the purposes of this Part, taken to be arefusal
to give adirection under section 63A (4) of the Act,

and for any such purposes, a reference in this Part to an insurer
includes areference to a self-insurer.

30 Application of Part to proceedings pending in Compensation Court
or Commission

If proceedings are pending in the Compensation Court or the
Commission, the Authority may, in relation to an application or a
reference for review received by it under this Part that is connected
with the proceedings:

(@) giveadirection under section 63A (4) of the Act (unless the
Court or the Commission otherwise orders), or

(b) declineto deal with the matter.

31 Authority not prevented from giving opinion on rehabilitation
liability

Nothing in this Part (for example clause 24 (Review by the
Authority)) prevents the Authority from giving its opinion on
matters relating to the liability of an employer under the Act for
particular occupational rehabilitation services.
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32

Notices and claims procedure

Notification of workplace injury

(1)

)

©)

(4)

For the purposes of section 44 (2) of the 1998 Act, notification to an
insurer or the Authority by an employer that aworker has received
aworkplace injury must be given in any of the following ways:

(@) by electronic communication (using a mode of electronic
communication approved by the insurer or the Authority)
providing the information requested by the insurer or the
Authority,

(b) inwriting by completing a notification form approved for the
purpose by the insurer or the Authority and sending the
completed form to the insurer or the Authority by post or
facsimile transmission at the address or facsimile number
indicated on the form, or by completing and lodging the form
in person at an office of the insurer or the Authority,

(c) by telephone to the insurer or the Authority, giving such
information as may be requested of the caller.

For the purposes of section 44 (3) of the 1998 Act, an insurer who
has been given notice by an employer under section 44 (2) of that
Act that aworker has received aworkplaceinjury must forward that
notice to the Authority using a mode of electronic communication
approved by the Authority.

An employer who gives a notification under section 44 (2) of the
1998 Act must make and keep for at least 5 years after the
notification is given:

(@ arecord of the date, time, place and nature of the injury to
which the notification relates, and

(b) a record of the date on which and the way in which the
notification was given, and

(c) arecord of any acknowledgement (such as a receipt number)
given to the employer by the insurer or the Authority as
evidence of receipt of the notification.

Note. An entry in the register of injuries kept under section 63 of the 1998 Act
is a sufficient record of an injury for the purposes of this clause. The record of
an acknowledgement of the notification can also be made and kept as part of
the register of injuries.

An employer must make the records kept under subclause (3)
available for inspection by an authorised officer or authorised
employee representative in accordance with a request by the
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authorised officer or authorised employee representative, and in any
event no later than 7 days after the date of the request.
(5 Inthisclause:

authorised employee representative means an officer of an
industrial organisation of employees (including any person who is
concerned in, or takes part in, the management of that organisation)
who is authorised under Part 7 of Chapter 5 of the Industrial
Relations Act 1996.

authorised officer means an authorised officer under section 238 of
the 1998 Act.

Maximum penalty: 20 penalty units.

33 Notice of injury involving loss of hearing

(1)

)

If aninjury isaloss, or further loss, of hearing that isof such anature
as to be caused by a gradual process (including boilermaker’s
deafness and any deafness of a similar origin):

(@ noticeof injury isto be given by the worker under section 62
of the 1998 Act:

(i) if the worker is employed by an employer in an
employment to the nature of which the injury is dueto
that employer, or

(if) if theworker is not so employed to the last employer by
whom the employer was employed in an employment to
the nature of which the injury is due, and

(b) the notice must be in writing and be:
(i) intheform set outin Form 1, or
(i) inany other form that contains at least the particulars

required by Form 1 (though not necessarily in the same
format as that Form).

Any forms issued by insurers and self-insurers for the giving of
notice by workers of aninjury referred to in subclause (1) must also
contain such information (if any) asthe Authority may from timeto
time approve and notify to insurers and self-insurers.
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34 Notice of dispute about liability

1)

)

©)

(4)

The notice given to a claimant under section 74 of the 1998 Act
must:

(@ include a statement of the particulars that support the reason
for the decision, including the required details for each report
(if any) on which the insurer relies to support that reason, and

(b) include a statement advising that the claimant may request a
copy of areport specified in the statement of particulars from
the insurer, and

(c) include astatement advising that the claimant may request the
insurer to review the decision, and advising of the procedure
for making such arequest, and

(d) include a statement to the effect that:

(i) inthe case of adispute about aclaim that is an existing
claim within the meaning of Chapter 7 of the 1998 Act,
the claimant may apply to the Compensation Court for
determination of the dispute, or

(i)  inthecaseof adispute about aclaim that isanew clam
within the meaning of Chapter 7 of the 1998 Act, the
clamant may refer the dispute to the Registrar for
determination by the Commission, and

(e) include the address and fax number for the registrar of the
Court or the Registrar of the Commission, as appropriate.

Note. Section 74 of the 1998 Act also requires the notice to include a statement

of the reason the insurer disputes liability.

A person who fails to comply with section 74 of the 1998 Act in

respect of aclaim for compensation is guilty of an offence.

Maximum penalty: 20 penalty units.

It is a defence to a prosecution for an offence of failing to comply
with section 74 (2B) of the 1998 Act if it is established that the
notice complied with guidelines issued by the Authority as to how
the notice concerned was to be expressed.

In this clause:

required details, in relation to a report, means the subject matter of
the report, the name and relevant professional qualifications of the
person who wrote the report and the date of the report.

Page 35



2003 No 628

Clause 35

Part 8

Workers Compensation Regulation 2003

Notices and claims procedure

35 Form of notice to be posted up at workplace

1)

)
)

For the purposes of section 231 (1) of the 1998 Act:

(@) thesummary of therequirementsof that Act with regardto the
giving of notice of injuries and the making of clamsisto be
in the form of an approved form, and

(b) the other information required to be posted up in accordance
with that section is the other information contained in the
approved form.

Any form approved for the time being by the Authority is an
approved form for the purposes of this clause.

An approved form that ceases to be an approved form (as aresult of
the amendment or substitution of aform approved by the Authority)
continuesto be an approved form for the purposes of a notice posted
up under section 231 of the 1998 Act that was in that form
immediately before it ceased to be an approved form, but only until
the earlier of:

(@ therenewal or replacement of the notice, or
(b) 12 months after the form ceases to be an approved form.

36 Form of register of injuries to be kept at mine etc

(1)
)

The register of injuries required to be kept under section 63 of the
1998 Act isto be abook with entriesin the form set out in Form 2.

The particulars to be entered in the register of injuries are the
particulars required to complete Form 2.

37 Access to certain reports obtained by insurer: sec 73 of 1998 Act

)

A worker may request an insurer to supply the worker with a copy
of areport obtained by the insurer and specified in a notice to the
worker under section 54 ((Notice required before termination or
reduction of payment of weekly compensation) of the 1987 Act or a
notice under section 74 (Insurers to give notice and reasons when
liability disputed) of the 1998 Act.
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(2) Aninsurer who receives arequest for a copy of such areport must,

3

within 10 days after receiving the request, supply the worker (or a
legal practitioner or agent acting on behalf of the worker) with a
copy of the report.

Note. A worker may also request from the employer or insurer under clause 40
a copy of a medical opinion or report obtained by the employer, or a medical
report relating to treatment of the worker on a disputed claim under section 126
of the 1998 Act.

If theinsurer is of the opinion that supplying the worker with a copy
of amedical report would pose a serious threat to the life or health
of theworker or any other person, theinsurer may instead supply the
medical report to amedical practitioner nominated by the worker for
that purpose.

38 Interim payment direction not presumed to be warranted: sec 297 of
1998 Act

For the purposes of section 297 (3) (e) of the 1998 Act, it is not to
be presumed that an interim payment direction for weekly payments
of compensation is warranted in circumstances where the insurer
has given the worker notice under section 74 of the 1998 Act
(Insurers to give notice and reasons when liability disputed).
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Part 9 Medical examinations and disputes

39 Medical examination of worker at direction of employer

(1)

)

©)

(4)

A worker must not, under section 119 of the 1998 Act, be required
to submit himself or herself for examination by a medical
practitioner otherwise than at reasonable hours.

After a period of 1 month has elapsed from the date on which the
first payment of compensation was made to a worker who is
receiving weekly payments of compensation or, if the first payment
was made pursuant to an award, from the date of the award, the
worker must not, under section 119 of the 1998 Act, be required to
submit himself or herself for examination by a medical practitioner
except at the following intervals:

(@ onceaweek during the second month, and

(b) once amonth during the third, fourth, fifth and sixth months,
and

(c) thereafter oncein every 2 months.

Where, after the second month, an application has been made for
review of the weekly payment of compensation, the worker may be
required, pending and for the purposes of the determination of the
application, to submit himself or herself for 1 additional
examination.

Subclauses (2) and (3) do not apply to any examination by amedical
practitioner made for the purposes of the determination of a claim
for compensation under section 66 or 67 of the Act for 12 weeks
after the claim is duly made or during an adjournment of court
proceedingsin respect of the claim under section 106E (3) or 106FC
(5) of the Act or section 102 (6) of the 1998 Act.

40 Access to medical opinion or report obtained by employer: sec 119
of 1998 Act

)

A worker may request the employer or insurer to supply the worker
with acopy of amedical opinion or report furnished to the employer
or insurer under section 119 (Medical examination of workers at
direction of employer) of the 1998 Act and specified in a notice to
the worker under section 54 (Notice required before termination or
reduction of payment of weekly compensation) of the 1987 Act or a
notice under section 74 (Insurers to give notice and reasons when
liability disputed) of the 1998 Act.
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(2) Anemployer or insurer who receives arequest for a copy of such a

©)

report must, within 10 days after receiving the request, supply the
worker (or a legal practitioner or agent acting on behalf of the
worker) with a copy of the report.

Note. A worker may also request from the insurer under clause 37 a copy of
other reports obtained by the insurer, or a medical report relating to treatment
of the worker on a disputed claim under section 126 of the 1998 Act.

If the employer or insurer is of the opinion that supplying the worker
with a copy of a medical opinion or report would pose a serious
threat to the life or health of the worker or any other person, the
employer or insurer may instead supply the medical report to a
medical practitioner nominated by the worker for that purpose.

41 Application to refer matter to medical referee or panel etc

(1)

)

In the application of section 122 of the 1998 Act for the purposes of
section 122 (12) of the 1998 Act, section 122 (2) of the 1998 Act is
to be construed as requiring any applications to be made jointly by
the worker and the employer.

This clause applies only in respect of existing claims and existing
claim matters within the meaning of Chapter 7 of the 1998 Act.
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Part 10 Restrictions on obtaining medical reports

42 Definitions

In this Part:

claim means a claim for compensation payable or claimed to be
payable under the 1987 Act.

proceedings means proceedings before the Commission or the
Compensation Court.

43 Restrictions on number of medical reports that can be admitted

(1)

2

©)

In any proceedings on a claim:

(@) only one medica report in any particular specialty may be
admitted on behalf of a party to the proceedings, and

(b) amedical report in a specialty may not be admitted on behalf
of a party to the proceedings if another medical report in that
specialty has already been admitted on behalf of the party in
any other proceedings on the claim or in proceedings on a
related claim.

Despite subclause (1) (b), a medical report in a specialty may be
admitted in proceedings even if another medical report in that
speciaty has already been admitted in other proceedings on the
clam or arelated claim if:

(@) the medical report to be admitted is a permissible update
(under clause 44) of the medical report already admitted in the
other proceedings, or

(b) the proceedings are lump sum compensation proceedings and
the other proceedings were not lump sum compensation
proceedings, but only so as to allow the admission of a
medical report provided by the same medical practitioner who
provided the medical report already admitted in the other
proceedings.

The medical report alowed to be admitted under subclause (2) (b)
can however be provided by another medical practitioner if the
medical practitioner who provided the medical report aready
admitted in the other proceedings has ceased (permanently or
temporarily) to practise in the specialty concerned.
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(4) Subclause (2) operates only as an exception to subclause (1) (b) and
does not affect the requirement under subclause (1) (a) that only one
medical report in a particular specialty may be admitted in
proceedings on behalf of a party.

(5) For the purposes of this clause, a medical report in more than one
speciaty is to be regarded as a medical report in each of those
specialties.

(6) Inthisclause:

44

45

lump sum compensation proceedings means proceedings on a
claim for compensation under Division 4 of Part 3 of the 1987 Act
(whether or not the proceedings are also proceedings on aclaim for
any other compensation).

related claims are claims or further claims for compensation in
respect of the same injury, whether or not the claims are in respect
of the same kind of compensation.

Permissible updates of medical reports

(1)

()

©)

A medical report (the update report) is a permissible update of
another medical report (the original report) if the update report is
provided for the purpose of updating the origina report and is
provided:

(@ morethan 6 months after the original report was provided, or

(b) because there has been a further material change in the
worker’s condition.

The update report must have been provided by the medical
practitioner who provided the original report except when that
medical practitioner has ceased (permanently or temporarily) to
practise in the specialty concerned, in which case the update report
can be provided by another medical practitioner.

The update report can be provided as an addendum to the original
report and in such a case the original report together with that
addendum constitute the permissible update.

Restrictions on recovery of cost of medical reports

(1)

A party to proceedings on a claim is not entitled to be paid for or
recover the cost of obtaining amedical report in connection with the
claim unless the report:
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(@) hasbeen admitted in those proceedings on behalf of the party,
or

(b) is a clams management phase report (as provided by
subclause (2)).

(2) The following medical reports are claims management phase
reports:

(@) a medical certificate that accompanies a clam for weekly
payments of compensation,

(b) amedical certificate that accompanies an initial notification
of injury,

(c) any medical report provided by a medical practitioner as part
of and in the course of treatment of the injured worker by the
medical practitioner,

(d) any medical report provided by a medical practitioner in
respect of an examination of the injured worker pursuant to a
requirement of the employer in accordance with section 119
of the 1998 Act.

(3) Inthisclause:

(@) areferencetoaclamincludesaninitial notification of injury
(as defined in Part 3 of Chapter 7 of the 1998 Act), and

(b) areferenceto proceedings on aclaim includes proceedingsin
respect of the payment of provisiona weekly payments of
compensation under that Part.

46 Medical treatment not affected

This Part does not affect any entitlement of an injured worker to be
paid for or recover the cost of obtaining medical treatment.

47 Reports of medical panels and referees not affected

)

This Part does not apply in respect of:

(@) amedical report provided in respect of the examination of an
injured worker by a medical panel or medical referee in
connection with an existing claim, or

(b) amedical report provided for the purposes of section 121 of
the 1998 Act in connection with an existing claim by an
approved medical specialist under that section, or
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2

(c) amedical report provided by an approved medical specialist
under Part 7 of Chapter 7 (Medical assessment) of the 1998
Act in respect of the assessment of a new claim.

In this clause:

existing claim and new claim have the same meaning as in Chapter
7 of the 1998 Act.

Transitional

(1)

)

)

(4)

This Part applies only in respect of proceedings commenced on or
after 23 February 2001. In its application in respect of those
proceedings, this Part extends to medical reports obtained before
that date (subject to subclause (2)).

Clause 45 (Restrictions on recovery of cost of medical reports) does
not apply in respect of amedical report that was obtained before 23
February 2001, or that was obtained on or after that date as a result
of an appointment made before that date.

Clauses 43 and 44 extend to proceedings on a new claim or new
claim matter commenced before 28 February 2003, but:

(@) do not affect the use of areport in evidence in proceedings if
the report was admitted in the proceedings before that date,
and

(b) do not prevent the recovery of costs under Schedule 6 for
more than one report in a specialty that was obtained before
that date, or as a result of an appointment made before that
date.

In this clause, new claim has the same meaning as in Chapter 7 of
the 1998 Act.
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49 Provisions of policies of insurance

(1)

)

For the purposes of section 159 of the Act, a policy of insurance
(except one to which subclause (2) applies):

(@ must contain the provisions specified in Form 3, and

(b) may contain any other provisions, but only if those provisions
have been agreed on by the insurer and employer concerned
and approved by the Authority.

A policy of insurance issued or renewed before 31 December 1995
must contain the provisions that were specified in Form 7 in the
Workers Compensation (General) Regulation 1987 immediately
before its repeal, except that:

(@ thewords “independently of this Act (being a liability under
a law of New South Wales)” in the third paragraph of the
Form are to be deleted and the words “independently of this
Act (but not including a liability for compensation in the
nature of workers compensation arising under any Act or
other law of another State, a Territory or the Commonwealth
or aliability arising under the law of another country)” areto
be inserted instead, and

(b) such apolicy may contain other provisions, but only if those
provisions have been agreed on by the insurer and employer
concerned and approved by the Authority.

50 Trainees under Australian Traineeship System

)

)

A policy of insurance deemed to be held by an employer under
section 158 of the Act must contain the provisions specified in Form
3 in respect of domestic or similar workers, subject to the omission
of any reference to the payment of premiums for the policy and the
making of a proposal in relation to the policy.

Pursuant to section 158 (7) of the Act, the definition of wages in
section 174 (9) of the Act is modified by excluding from that
definition wages paid or payable to a trainee within the meaning of
section 158 of the Act in respect of a period of employment as a
trainee.
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51 Prescriptions for purposes of $500 excess recoverable from

52

53

employer

1)

2

©)

For the purposes of section 160 of the Act, a small business
employer, in relation to apolicy of insurance, isan employer whois
liable under the policy to pay premiums not exceeding $3,000.

The amount of premiums payable is to be determined by reference
to the amount of the basic tariff premium (within the meaning of the
relevant insurance premiums order) at the time the insurer first
demands a premium for the policy, assuming the period of insurance
to which the premium relates to be 12 months (whether or not that
period of insuranceisin fact 12 months).

A weekly compensation clam made in respect of a worker who
receives an injury in the circumstances referred to in section 11
(Recess claims) of the Act is prescribed for the purposes of section
160 (8) of the Act.

Information to be provided for certificate of currency

(1)

)

An employer who requests an insurer to provide a certificate of
currency with respect to a policy of insurance must provide the
insurer with a statement in a form approved by the Authority that
contains a reasonable estimate of the wages that will be payable
during the current period of insurance to workers employed by the
employer.

Aninsurer may refuse to issue the requested certificate of currency
until the employer complies with this clause.

Liability for subcontractor premiums—exemption for farming
operations

(1)

)

A contract for the carrying out of work on afarm on which afarmer
engages in a farming operation is exempt from the operation of
section 175B of the 1987 Act if the farmer isthe principal contractor
and the work is an aspect of the work of the farming operation (and
isnot an aspect of thework of any other business undertaking of the
farmer).

In this clause:

farmer means a person who is engaged in a farming operation and
includes a person who owns land cultivated under a share-farming
agreement.
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farming operation means a farming (including dairy farming,
poultry farming, bee farming and aguaculture), pastoral,
horticultural or grazing operation.
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54  Definition of “financial year”
() InthisPart:
financial year means ayear commencing 1 July.
(2) For the purposes of this Part, afinancial year:
(@ includes the period after 4 pm on the day preceding the first
day of the financial year, and
(b) does not include the period after 4 pm on the last day of the
financial year.
55 Definition of “premium income”

56

For the purposes of the contribution payable by an insurer under
section 220 of the Act for a financia year, premium income (as
defined in section 3 (1) of the Act) does not include any part of such
apremium which is attributabl e to:

(@) theapplication of an excess surcharge factor (asdefined in the
insurance premiums order in force in respect of that financial
year), or

(b) adust diseases contribution (as so defined), or
(c) apremiums adjustment contribution (as so defined).

Prescribed contribution payable by insurer

For the purposes of section 220 (2) of the Act, the prescribed
percentage of the premium income of aninsurer for afinancial year
specified in Column 1 of the Table to this clause is the percentage
specified in Column 2 of that Table opposite that year.
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Table
Column 1 Column 2
Financial Year Percentage
of premium
income
1 Financia year commencing 1 July 1987 8.5 per cent
2 Financia year commencing 1 July 1988 10.5 per cent
3 Financia year commencing 1 July 1989 5 per cent
4  Financial year commencing 1 July 1990:
(@  inthe case of aspeciaised insurer 5 per cent
(b)  inthe case of aninsurer other than a NIL
specialised insurer
5 Financia yearscommencing 1 July 1991 and 1 July 7 per cent
1992
6 Financia yearscommencing 1 July 1993 and 1 July 4 per cent
1994
7  Financial year commencing 1 July 1995 and any NIL

subsequent financial year

57 Time for payment of insurer’s contribution

The prescribed contribution payable by an insurer under section 220

of the Act inrelation to afinancial year isto be paid:

(d) except as provided by paragraph (b)—in respect of premium
income received during any quarter of a financial year
(whether during or after the financial year in relation to which
the contribution is payable), within 15 days after the end of
that quarter, or

(b) at such other timesas may be determined by the Authority and
notified to insurers.
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58

59

60

WorkCover Authority Fund

Definitions

In this Part:

basic tariff premium, excess surcharge factor, experience
adjustment factor and dust diseases contribution have the same
meanings respectively asthey havein theinsurance premiums order
in force in respect of the relevant financial year.

Definition of “premium income” for purposes of insurers’
contributions

For the purposes of the contribution payable by an insurer under
section 39 of the 1998 Act for afinancial year, premium income (as
defined in section 4 (1) of the 1998 Act) does not include any part
of such apremium that is attributabl e to the application of an excess
surcharge factor or a dust diseases contribution in the cal culation of
the premium.

Definition of “deemed premium income” for purposes of self-
insurers’ contributions

(1)

()

©)

The prescribed circumstancesreferred to in the definition of deemed
premium income in section 37 of the 1998 Act are the
circumstances in which the amount payable as premiumsreferred to
in that definition is calculated in the manner fixed by the insurance
premiums order in force in respect of the relevant financial year.

The amount defined as deemed premium income in section 37 of the
1998 Act in relation to the contribution payable by a self-insurer for
any period during afinancial year does not include:

(@ any amount attributable to the application of any factor other
than the basic tariff premium that would have been payable as
referred to in that definition in respect of that period, and

(b) any amount attributable to any GST that would have been
payable in relation to the premiums on policies of insurance
that the self-insurer would otherwise have been required to
obtain under the Act had the self-insurer not been a self-
insurer.

Subclause (2) does not apply to any financial year to which clause
61 applies.
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61 Alternative contribution by self-insurers

1)

2

This clause applies to any financial year determined by the
Authority and notified in the Gazette before the commencement of
that financial year as afinancial year to which this clause applies.

When this clause applies to a financial year, the amount defined as

deemed premium incomein section 37 of the 1998 Act inrelation to

the contribution payable by a self-insurer for any period during that

financia year:

(@ doesnot include any amount attributable to the application of
an excess surcharge factor or adust diseases contribution, and

(b) includes any amount attributable to the application of the
experience adjustment factor, but only if the self-insurer has
been a self-insurer (or insured with an insurer) for at least 2
years immediately before the commencement of that period.
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62 Ministers of religion

For the purposes of clause 17 of Schedule 1 to the 1998 Act, it is
declared that persons within a class specified in Column 2 of
Schedule 4 to this Regulation are ministers of religion of the
religious body or organisation specified opposite the class in
Column 1 of Schedule 4 and the employer of those persons is the
person specified opposite the class in Column 3 of Schedule 4.
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63 Definitions of “financial year” and “Fund”

(1)

)

In this Part:

financial year means a year commencing 1 July and includes the
period after 4 pm on the day preceding the first day of the financial
year but does not include the period after 4 pm on the last day of the
financial year.

Fund means the Premiums Adjustment Fund established under
section 203 of the Act.

Expressions used in this Part have the same meaningsasin Division
4 of Part 7 of the Act.

64 Definition of “premium income”

For the purposes of the contributions payable by an insurer into the
Fund for afinancial year, premium income (as defined in section 4
(1) of the 1998 Act) does not include any part of such a premium
that is attributable to:

(@) theapplication of an excess surcharge factor (asdefined inthe
insurance premiums order in force in respect of that financial
year), or

(b) adust diseases contribution (as so defined), or
(c) apremiums adjustment contribution (as so defined).

65 Amount of contribution payable by insurer into Fund

(1)

For the purposes of section 208 (2) of the Act, the percentage of the
premium income of alicensed insurer for afinancial year specified
in Column 1 of the Table to this subclause (being the contribution
payable into the Fund) is the percentage specified in Column 2 of
that Table opposite that year.
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Table
Column 1 Column 2
Financial year Percentage of

premium income

Financia year commencing 1 July 1989 NIL

Financial year commencing 1 July 1990 and any NIL
subsequent financia year

(2) If apercentage is prescribed by this clause during a financial year,
the new percentage does not apply to premium income received in
respect of policies of insurance issued or renewed to take effect
before the new percentage is so prescribed.

66 Time for payment of contribution by insurer into Fund

The contribution payable by an insurer into the Fund under section
208 of the Act must, in respect of premium income received in any
calendar month, be paid within 15 working days after the end of that
month.

Page 53



2003 No 628

Clause 67 Workers Compensation Regulation 2003
Part 16 Insurers’ Guarantee Fund
Part 16 Insurers’ Guarantee Fund

67 Definitions

Expressions used in this Part have the same meaningsasin Division
7 of Part 7 of the Act.

68 Financial years for contributions to Insurers’ Guarantee Fund

For the purposes of section 228 (1) of the Act, the financial year
commencing 1 July 1989 and any subsequent financial year are
prescribed.

69 Time etc for payment of insurer’s contribution

The contribution payable by an insurer under section 228 of the Act
in respect of any financial year is payable:

(@

(b)

except as provided by paragraph (b), in quarterly instalments
(each being equal to one-fourth of the contribution payable)
due on the last day of each quarter of the financial year, or

in such other instalments and within such other time as may
be determined by the Authority and specified in anotice to the
insurer.

70 Further contributions payable by insurers

If the Authority has determined an amount under section 228 (1) of
the Act in respect of afinancial year, it may subsequently determine
under that provision a further amount to be contributed to the
Guarantee Fund in respect of that year, being an amount that it
considersis necessary:

(1)

)

@

(b)

to satisfy, during that financial year, claims, judgments and
awards arising from or relating to policies of insurance issued
by insolvent insurers, and

to provide for the payment of any other amounts to be paid
under Division 7 of Part 7 of the Act from the Guarantee Fund
during that financial year.

Section 228 of the Act applies to and in respect of the payment of
any such further contribution.
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72

Premiums Adjustment Fund

1)

2

)

The Authority is to determine the amount under section 228 (1) of
the Act on the basis that money advanced to the Guarantee Fund
from the Premiums Adjustment Fund under section 224D of the Act
is to be repaid during the financia year in which the money was
advanced to the Guarantee Fund.

However, if the Authority:

(@) under section 224D (4) of the Act dispenses with the
repayment of money so advanced, or

(b) determinesthat it isnot to berepaid during that financial year,
it may reduce the contributions of eligible insurers to the
Guarantee Fund by such proportion as it considers
appropriate.

Inthisclause, eligibleinsurer, in relation to an advance made to the
Guarantee Fund, means an insurer who contributed money to the
Premiums Adjustment Fund that the Authority determineswas used
to make the advance.

Determination of contributions and further contributions

)

)

For the purpose of determining the amount of any contribution (or
further contribution) to the Guarantee Fund, the Authority isentitled
to rely on an estimate determined by it of the amount required to be
contributed by insurers to the WorkCover Authority Fund.

If the Authority determines that any change in that estimate is
appropriate, it is to re-determine the contributions (or further
contributions) of insurers to the Guarantee Fund, and the relevant
amounts become payable by, or repayable to, insurers.
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73 Penalty notice offences

For the purposes of section 246 of the 1998 Act:

(@ each of the following offences is declared to be a penalty
notice offence:

(i) an offence created by a provision of the 1987 Act
specified in Column 1 of Part 1 of Schedule 5,

(i) an offence created by a provision of the 1998 Act
specified in Column 1 of Part 2 of Schedule 5,

(iii) an offence created by a provision of this Regulation
specified in Column 1 of Part 3 of Schedule 5, and

(b) the prescribed penalty for such an offence is the amount
specified opposite it in Column 2 of Schedule 5, and
(c) thefollowing persons are declared to be authorised officers:

(i) each officer of the Authority authorised by the
Authority for the purposes of section 246 of the 1998

Act,
(i) each inspector appointed under the Occupational
Health and Safety Act 2000,

(i) each officer of the Authority authorised by the
Authority for the purposes of section 238 of the 1998
Act.
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services

Note.

Expressions used in this Part have the same meaning as in Division 8 of Part 2
of Chapter 4 of the 1998 Act. An agent is a person who acts, or holds himself
or herself out as willing to act, as agent for a person for fee or reward in
connection with a claim, but does not include a legal practitioner. Lawyer
means a legal practitioner and, as provided below, includes solicitor
corporations and incorporated legal practices.

Each of the following activities is considered to constitute acting as agent for a
person in relation to a claim:
(@) advising the person with respect to the making of a claim,

(b) assisting the person to complete or prepare, or completing or preparing
on behalf of the person, any form, correspondence or other document
concerning a claim,

(c) making arrangements for any test or medical examination to determine
the person’s entitlement to compensation,

(d)y arranging referral of the person to a lawyer for the performance of legal
work in connection with a claim.

A reference to a claim includes a reference to a prospective claim (whether or
not the claim is ever actually made).

74 Definitions

In this Part:

advertisement means any communication of information (whether
by means of writing, or any still or moving visual image or message
or audible message, or any combination of them) that advertises or
otherwise promotes the availability or use of a lawyer to provide
legal services or an agent to provide agent services, whether or not
that isits purpose or only purpose and whether or not that isits only
effect.

lawyer means a legal practitioner and includes a firm of legal
practitioners, solicitor corporation and incorporated legal practice.

publish means:

(@ publish in a newspaper, magazine, journal, periodical,
directory or other printed publication, or

(b) disseminate by means of the exhibition or broadcast of a
photograph, dlide, film, video recording, audio recording or
other recording of images or sound, either as a public
exhibition or broadcast or as an exhibition or broadcast to
persons attending a place for the purpose of receiving
professional advice, treatment or assistance, or
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(c) broadcast by radio or television, or

(d) display on an Internet website or otherwise publicly
disseminate by means of the Internet, or

(e) publicly exhibit in, on, over or under any building, vehicle or
place or in the air in view of personsin or on any street or
public place, or

(f) display on any document (including a business card or
letterhead) gratuitously sent or gratuitously delivered to any
person or thrown or left on any premises or on any vehicle, or

(g) display on any document provided to a person as a receipt or
record in respect of atransaction or bet.

work injury has the same meaning asin the 1998 Act.

75 Restriction on advertising work injury services

A lawyer or agent must not publish or cause or permit to be
published an advertisement that includes any reference to or
depiction of any of the following:

(@ workinjury,

(b) any circumstance in which work injury might occur, or any
activity, event or circumstance that suggests or could suggest
the possibility of work injury, or any connection to or
association with work injury or a cause of work injury,

(c) a work injury service (that is, any service provided by a
lawyer or agent that relates to recovery of money, or any
entitlement to recover money, in respect of work injury).

Maximum penalty: 200 penalty units.

Note. A contravention of this clause can also be a contravention of Part 14 of
the Legal Profession Regulation 2002. A contravention of that Part by a lawyer
constitutes professional misconduct.

76 Exception for advertising specialty

)

This Part does not prevent the publication of an advertisement that
advertises a lawyer or agent as being a specialist or offering
specialist services, but only if the advertisement is published by
means of :

(@ anentry in a practitioner directory that states only the name
and contact details of the lawyer or agent and any area of
practice or specialty of the lawyer or agent, or
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(b) asigndisplayed at a place of business of the lawyer or agent

(©)

that states only the name and contact details of the lawyer or
agent and any specialty of the lawyer or agent, or

an advertisement on an Internet website operated by the
lawyer or agent the publication of which would be prevented
under this Part solely because it refers to work injury or work
injury services in a statement of specialty of the lawyer or

agent.

(2) Inthisclause:

practitioner directory means a printed publication, directory or
database that is published by a person in the ordinary course of the
person’s business (and not by the lawyer or agent concerned or a
partner, employee or member of the practice of the lawyer or agent).

specialty of alawyer islimited to a speciaty in which the lawyer is
accredited under an accreditation scheme conducted or approved by
the Bar Council or Law Society.

77 Other exceptions
This Part does not prevent the publication of any advertisement:

@
(b)

(©
(d)

(€)

(f)

(9)

to any person who is already a client of the lawyer or agent
(and to no other person), or

to any person on the premises of a place of business of the
lawyer or agent, but only if the advertisement cannot be seen
from outside those premises, or

in accordance with any order by a court, or

pursuant to a disclosure made by alawyer under Division 2 of
Part 11 of the Legal Profession Act 1987, or

to the extent that it relates only to the provision of legal aid or
other assistance by an agency of the Crown and is published
by or on behalf of that agency, or

to the extent that it relates only to legal education and is
published to members of the legal profession by a person in
the ordinary course of the person’s business or functions as a
provider of legal education, or

by an industria organisation (within the meaning of the
Industrial Relations Act 1996) if the advertisement (or so
much of it as would otherwise contravene clause 75) relates
only to the provision of advice or services by that organisation
and states only the name and contact details of the industrial
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organisation along with a description of the services that it
provides, or

(h) that isrequired to be published by or under a written law of
the State.

78 Responsibility for employees and others

For the purposes of this Part, evidence that a person who is an
employee of a lawyer or agent, or a person otherwise exercising
functionsin the lawyer’s or agent’ s practice, published or caused to
be published an advertisement is evidence (in the absence of
evidence to the contrary) that the lawyer or agent caused or
permitted the publication of the advertisement.

79 Double jeopardy

A person who has been convicted of an offence under Part 14 of the
Legal Profession Regulation 2002 is not, if that offence would
constitute an offence under this Part in respect of the publication of
an advertisement, liable to be convicted of an offence under thisPart
in respect of that publication.

80 Transitional—finalised publications

This Part does not prevent the publication of an advertisement in a
printed publication the contents of which were finalised (by the
publisher of that publication) before the date of publication in the
Gazette of the Workers Compensation (General) Amendment (Work
Injury Advertising) Regulation 2003.
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Division 1 Preliminary

81 Definition

In this Part, and in Schedules 6 and 7:

insurer includes an employer.

Note. Section 332 (2) of the 1998 Act provides that expressions in Division 1 of
Part 8 (Costs) of Chapter 7 of that Act (and consequently expressions used in
this Part) have the same meaning as in Part 11 (Legal fees and other costs) of
the Legal Profession Act 1987, except where otherwise provided. Under the
Legal Profession Act 1987, costs includes barristers’ and solicitors’ fees as well
as other items that may be charged by barristers and solicitors (such as
expenses and disbursements).

82 Costs not regulated by this Part
Costsreferred to in this Part do not include any of the following:

(@

(b)

(©)
(d)
(€)
(f)

(9)
(h)
(i)

()

costs for legal services provided for an appeal under section
353 (Appeal against decision of Commission constituted by
Presidential member) of the 1998 Act,

fees for investigators' reports or for other material produced
or obtained by investigators (such as witness statements or
other evidence),

fees for accident reconstruction reports,
fees for accountants’ reports,
fees for reports from health service providers,

fees for other professional reports relating to treatment or
rehabilitation (for example, architects reports concerning
house modifications),

feesfor interpreter or trandation services,
feesimposed by a court or the Commission,

travel costs and expenses of the claimant in the matter for
attendance at medical examinations, a court or the
Commission,

witness expenses at a court or the Commission.

Note. Under section 339 of the 1998 Act, the WorkCover Authority may fix
maximum fees for the provision of reports, or appearance before the
Commission, by health service providers.
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Division 2 Costs recoverable in compensation matters
Subdivision 1 Preliminary

83 Application of Division

This Division is made under section 337 of the 1998 Act and applies
to the following costs payable on a party and party basis, on a
practitioner or agent and client basis or on any other basis:

(@) costs for legal services or agent services provided in or in
relation to a claim for compensation, and

(b) costs for matters that are not legal or agent services but are
related to a claim for compensation.

Note. Section 337 (3) and (4) of the 1998 Act provide that a legal practitioner or

an agent is not entitled to be paid or recover for a legal service or agent service

or other matter an amount that exceeds any maximum costs fixed for the service
or matter by regulations under section 337.

Subdivision 2 Maximum costs recoverable by legal

practitioners and agents in compensation
matters

84 Fixing of maximum costs recoverable by legal practitioners and

agent

(1)

)

©)

S

The costs that are recoverable, and the maximum costs that are
recoverable, for:

(@) legal services or agent services provided in or in relation to a
claim for compensation, and

(b) mattersthat are not legal or agent services but are related to a
claim for compensation,

are the costs set out in Schedule 6, except as otherwise provided by
this Part.
Note. The effect of this clause is that a legal practitioner or agent cannot recover

any costs in relation to a claim for compensation unless those costs are set out
in Schedule 6, except as otherwise provided in this Part.

If there is a change in the legal practitioner or agent retained by a
party in or in relation to a clam made or to be made for
compensation, the relevant costs are to be apportioned between the
legal practitioners or agents concerned.

If there is a dispute as to such an apportionment, either legal
practitioner or agent concerned (or the client) may refer the dispute
to the Commission for determination.
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(4) A lega practitioner or agent has the same right of appeal against a

85 Speci

determination made under subclause (3) as the legal practitioner or
agent would have under clause 119 if the determination were a
determination made by the Registrar in relation to a bill of costs.

Note. Division 2 of Part 11 of the Legal Profession Act 1987 requires barristers
and solicitors, before providing any legal services to a client, to provide the client
with a written disclosure of the basis of the costs (or an estimate of the likely
costs) of legal services concerned.

al provisions for costs where worker elects to transfer claim to

Commission

Division 3

If a claim becomes a new claim as a result of an election by the
worker under clause 225, the following provisions apply in respect
of the recovery of costsin connection with the claim:

(@) therecovery of costsin respect of legal services provided up
to the time when the claimant makes the election is to be in
accordance with provisions made by or under the Workers
Compensation Acts or the Legal Profession Act 1987 (as
applicable), and

(b) therecovery of costsin respect of legal services provided on
and from the election isto be in accordance with this Part.

Costs recoverable in work injury damages matters

Subdivision 1 Maximum costs recoverable by legal

practitioners in work injury damages matters

86 Application of Division

ThisDivision is made under section 337 of the 1998 Act and applies
to the following costs payable on a party and party basis, on a
solicitor and client basis or on any other basis:

(@) costs for legal services or agent services provided in or in
relation to a claim for work injury damages, and

(b)  costs for matters that are not legal or agent services but are
related to a claim for work injury damages.

Note. Section 337 (3) of the 1998 Act provides that a legal practitioner is not

entitled to be paid or recover for a legal service or other matter an amount that

exceeds any maximum costs fixed for the service or matter by regulations under
section 337.
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87 Fixing of maximum costs recoverable by legal practitioners

1)

)

)

(4)

The maximum costs for:

(@) lega services provided in or in relation to a claim for work
injury damages, and

(b) mattersthat are not legal servicesbut arerelated to aclaim for
work injury damages,

are the costs set out in Schedule 7, except as otherwise provided by
this Part.

Note. The effect of this clause is that a legal practitioner or agent cannot recover
any costs in relation to a claim for work injury damages unless those costs are
set out in Schedule 7, except as otherwise provided in this Part.

If thereisachangein the legal practitioner retained by aparty in or
inrelation to aclaim for work injury damages, the relevant costs are
to be apportioned between the legal practitioners concerned.

If there is a dispute as to such an apportionment, either legal
practitioner concerned (or the client concerned) may refer the
dispute to the Commission for determination.

A lega practitioner has the same right of appeal against a
determination made under subclause (3) as the practitioner would
have under clause 119 if the determination were a determination
made by the Registrar in relation to a bill of costs.

Note. Division 2 of Part 11 of the Legal Profession Act 1987 requires barristers
and solicitors, before providing any legal services to a client, to provide the client
with a written disclosure of the basis of the costs (or an estimate of the likely
costs) of legal services concerned.

88 Contracting out—practitioner/client costs

(1)

This clause appliesin respect of costsin or in relation to aclaim for

work injury damages if alegal practitioner:

(@) makes adisclosure under Division 2 of Part 11 of the Legal
Profession Act 1987 (sections 180 and 181 excepted) to a
party to the matter with respect to the costs, and

(b) entersinto a costs agreement (other than a conditional costs
agreement, within the meaning of that Part, that provides for
the payment of a premium of more than 10% of the costs
otherwise payable under the agreement on the successful
outcome of the matter concerned) with that party as to those
costs in accordance with Division 3 of that Part, and

(c) beforeentering into the costs agreement, advisesthe party (in
a separate written document) that, even if costs are awarded
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in favour of the party, the party will be liable to pay such
amount of the costs provided for in the costs agreement as
exceeds the amount that would be payable under the 1998 Act
in the absence of a costs agreement.

(2) Schedule 7 does not apply to the costs concerned to the extent that
they are payable on a practitioner and client basis.
Subdivision 2 Restriction on awarding of costs

89

90

91

Note.

This Subdivision is made under section 346 of the 1998 Act, which provides that
a party is not entitled to an award of costs to which that section applies (being
costs payable by a party in or in relation to a claim for work injury damages,
including court proceedings for work injury damages) except as prescribed by
the regulations or by the rules of the court concerned.

In the event of any inconsistency between the provisions of this Regulation and

rules of court, the provisions of this Regulation prevail to the extent of the
inconsistency: section 346 (4).

Costs where claimant no less successful than claimant’s final offer

If aclaimant obtains an order or judgment on a claim that isno less
favourable to the claimant than the terms of the claimant’s final
offer of settlement in mediation under the 1998 Act as certified by
the mediator under section 318B of the 1998 Act, the court is to
order the insurer to pay the claimant’s costs on the claim assessed
on aparty and party basis.

Costs where claimant less successful than insurer’s final offer or
insurer found not liable

(1)

)

If a claimant obtains an order or judgment on a claim that is less
favourable to the claimant than the terms of the insurer’ sfinal offer
of settlement in mediation under the 1998 Act as certified by the
mediator under section 318B of the 1998 Act, the court is to order
the claimant to pay the insurer’s costs on the claim assessed on a
party and party basis.

If aclaimant does not obtain an order or judgment on a claim (that
is, if the court finds the insurer has no liability for the claim), the
court isto order the claimant to pay the insurer’s costs on the claim
assessed on a party and party basis.

Costs in other cases

Except as provided by this Subdivision, the parties to court
proceedings for work injury damages are to bear their own costs.
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92 Deemed offer where insurer denies liability and no mediation
If:
(@ theinsurer wholly denies liability, and
(b) the matter is not referred to mediation, and
(c) theclaimant obtains an order or judgment on the claim,

costs are to be awarded in accordance with this Subdivision as if:

(d) theinsurer had made afinal offer of settlement at mediation
of $0, and

(e) theclaimant had made afinal offer of settlement at mediation
of the amount of damages specified in the pre-filing statement
served under section 315 of the 1998 Act.

93 Subdivision does not apply to ancillary proceedings

This Subdivision does not apply to costs payablein or in relation to
proceedings that are ancillary to proceedings on a claim for work
injury damages, and a court is to award costs in such ancillary
proceedings in accordance with the rules of the court.

94  Multiple parties

Where 2 or more defendants are alleged to be jointly or jointly and
severaly liable to the clamant and rights of contribution or
indemnity appear to exist between the defendants, this Subdivision
does not apply to an offer of settlement unless:

(@ in the case of an offer made by the claimant—the offer is
made to al the defendants and is an offer to settle the claim
against al of them, and

(b) inthe case of an offer made to the claimant:

(i) theofferisto settle the claim against all the defendants
concerned, and

(i)  where the offer is made by 2 or more defendants—by
theterms of the offer the defendantswho made the offer
arejointly or jointly and severaly liable to the claimant
for the whole amount of the offer.
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Subdivision 1 Preliminary

95 Definitions

In this Division:

agent bill of costs meansabill of costsfor providing agent services
within the meaning of section 250 of the 1998 Act.

bill of costs meansalegal bill of costs or an agent bill of costs.

client of alegal practitioner or agent means a person to whom the
practitioner or agent has provided legal servicesor agent servicesin
respect of any workers compensation matter or work injury
damages matter.

legal bill of costs means a bill of costs for providing legal services
within the meaning of Part 11 of the Legal Profession Act 1987.

96 Applications by clients

97

(1)
)
©)

A client who is given a bill of costs may apply to the Registrar for
an assessment of the whole of, or any part of, those costs.

An application relating to a bill of costs may be made even if the
costs have been wholly or partly paid.

If any costs have been paid without a bill of costs, the client may
nevertheless apply for an assessment. For that purpose the request
for payment by the legal practitioner or agent is taken to be the hill
of costs.

Note. Section 343 (1) of the 1998 Act provides that the legal representative or
agent of a person in respect of a claim for compensation made or to be made
by the person is not entitled to recover from the person any costs in respect of
the claim unless those costs are awarded by the Commission.

Applications by instructing practitioners or agents for assessment
of costs in bills

)

)

A legal practitioner or agent who retains another legal practitioner
or agent to act on behalf of aclient may apply to the Registrar for an
assessment of the whole of, or any part of, a bill of costs given in
accordance with this Part by the other legal practitioner or agent in
relation to the matter.

An application may not be made if there is a costs agreement
between the client and the other legal practitioner or agent.
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98

99

100

(3) Anapplication isto be made within 30 days after the bill of costsis
given and may be made even if the costs have been wholly or partly
paid.

Application for assessment of costs by legal practitioner or agent
giving bill
(1) A lega practitioner or agent who has given abill of costs may apply

to the Registrar for an assessment of the whole of, or any part of,
those costs.

(2) An application may not be made unless:
(@ thehbill of costsincludes the following particulars:

(i) a description of the legal services or agent services
provided,

(i) an identification of each activity, event or stage
specified in Schedule 6 or 7, by reference to the item
number of the activity, event or stage, that was carried
out,

(iii)  the amount sought, and

(b) at least 30 days have passed since the bill of costs was given
or an application has been made under this Divison by
another person in respect of the bill of costs.

Application for assessment of party/party costs

(1) A person who has paid or is liable to pay, or who is entitled to
receive or who has received, costs as a result of an order for the
payment of an unspecified amount of costs made by a court or the
Commission may apply to the Registrar for an assessment of the
whole of, or any part of, those costs.

(2) A court or the Commission may direct the Registrar to assess costs
payable asaresult of an order made by the court or the Commission.
Any such direction is taken to be an application for assessment duly
made under this Division.

How is an application to be made?

(1) Anapplicationfor assessment isto be madein the form approved by
the Commission and is, subject to subclause (4), to be accompanied
by the fee determined by the Commission from time to time.

(2) The application must authorise the Registrar to have access to, and
to inspect, al documents of the applicant that are held by the
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101

102

3

(4)

applicant, or by any legal practitioner or agent concerned, in respect
of the matter to which the application relates.

The Registrar may waive or postpone payment of the fee either
wholly or in part if satisfied that the applicant is in such
circumstances that payment of the fee would result in serious
hardship to the applicant or his or her dependants.

The Registrar may refund the fee paid under this clause either
wholly or in part if satisfied that it is appropriate because the
application is not proceeded with.

Persons to be notified of application

The Registrar isto cause a copy of an application for assessment to
be given to any legal practitioner, agent or client concerned or any
other person whom the Registrar thinks it appropriate to notify.

Registrar may require documents or further particulars

(1)

()

)

(4)
()

(6)

The Registrar may, by notice in writing, require a person (including
the applicant, the legal practitioner or agent concerned, or any other
legal practitioner, agent or client) to produce any relevant
documents of or held by the person in respect of the matter.

The Registrar may, by any such notice, require further particularsto
be furnished by the applicant, legal practitioner, agent, client or
other person as to instructions given to, or work done by, the legal
practitioner or agent or any other legal practitioner or agent in
respect of the matter and as to the basis on which costs were
ascertained.

The Registrar may require any such particulars to be verified by
statutory declaration.

A notice under this clause is to specify the period within which the
notice is to be complied with.

If aperson fails, without reasonable excuse, to comply with anotice
under this clause, the Registrar may decline to dea with the
application or may continueto deal with the application on the basis
of the information provided.

A legal practitioner who fails, without reasonable excuse, to comply
with anotice under this clause is guilty of professional misconduct.

Page 69



2003 No 628

Clause 103

Part 19

Workers Compensation Regulation 2003

Costs

103 Consideration of applications

1)

)

)

The Registrar must not determine an application for assessment
unless the Registrar:

(@ hasgiven both the applicant and any legal practitioner, agent,
client or other person concerned a reasonable opportunity to
make written submissions to the Registrar in relation to the
application, and

(b) hasgiven due consideration to any submissions so made.

In considering an application, the Registrar is not bound by rules of
evidence and may inform himself or herself on any matter in such
manner as he or she thinksfit.

In the case of alegal practitioner, for the purposes of determining
whether an application for assessment may be or is required to be
made, or for the purpose of exercising any other function, the
Registrar may determine any of the following:

(@ whether or not disclosure has been made in accordance with
Division 2 of Part 11 of the Legal Profession Act 1987 and
whether or not it was reasonably practicable to disclose any
matter required to be disclosed under that Division,

(b) whether a costs agreement exists, and its terms.

104 Assessment to give effect to maximum costs, 1998 Act and orders
and rules of the Commission or court

An assessment of costs isto be made in accordance with, and so as
to give effect to, orders of the Commission or a court, the Rules of
the Commission or rules of court, Part 8 of Chapter 7 of the 1998
Act, this Part, and Schedules 6 and 7.

Subdivision 2 Assessment of bills of costs between

practitioner or agent and client

105 Assessment of bills generally

)

When considering an application relating to a bill of costs, the
Registrar must consider:

(@ whether or not it was reasonable to carry out the work to
which the costsrelate, and

(b) whether or not the work was carried out in a reasonable
manner, and
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)

©)

(4)

)

(c) thefairness and reasonableness of the amount of the costsin
relation to that work.

The Registrar is to determine the application by confirming the bill
of costs or, if the Registrar is satisfied that the disputed costs are
unfair or unreasonable, by substituting for the amount of the costs
an amount that, in his or her opinion, is a fair and reasonable
amount.

Any amount substituted for the amount of the costs may include an
allowance for any fee paid or payable for the application by the
applicant.

If alega practitioner is liable under section 182 (3) of the Legal
Profession Act 1987 to pay the costs of the costs assessment
(including the costs of the Registrar), the Registrar is to determine
the amount of those costs. The costs incurred by the client are to be
deducted from the amount payable under the bill of costs and the
costs of the Registrar are to be paid to the Commission.

The Registrar may not determine that any part of abill of costs that
is not the subject of an application is unfair or unreasonable.

Note. Clause 104 requires an assessment of costs to give effect to the
maximum costs set out in Schedules 6 and 7, as well as to other matters.

Section 337 (3) and (4) of the 1998 Act provide that a legal practitioner or an
agent is not entitled to be paid or recover for a legal service or agent service or
other matter an amount that exceeds any maximum costs fixed for the service
or matter by regulations under section 337.

Section 343 (1) of the 1998 Act provides that the legal representative or agent
of a person in respect of a claim for compensation made or to be made by the
person is not entitled to recover from the person any costs in respect of the
claim unless those costs are awarded by the Commission.

106 Additional matters to be considered in assessing bills of costs

In assessing what is a fair and reasonable amount of costs, the
Registrar may have regard to any or al of the following matters:

(@ whether the legal practitioner or agent complied with any
relevant regulation, barristersrule, solicitorsruleor joint rule,

(b) in the case of a lega practitioner—whether the legal
practitioner disclosed the basis of the costs or an estimate of
the costs under Division 2 of Part 11 of the Legal Profession
Act 1987 and any disclosures made,

(c) any relevant costs agreement (subject to clause 107),

(d) theskill, labour and responsibility displayed on the part of the
legal practitioner or agent responsible for the matter,
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(e) the instructions and whether the work done was within the
scope of the instructions,

(f) the complexity, novelty or difficulty of the matter,
(9) thequality of the work done,

(h) theplace where and circumstances in which the legal services
were provided,

(i) thetime within which the work was required to be done.

107 Costs agreements not subject to assessment

(1)

()

©)
(4)

The Registrar isto decline to assess a hill of costsif:

(@) the disputed costs are subject to a costs agreement that
complies with Division 3 of Part 11 of the Legal Profession
Act 1987, and

(b) the costs agreement specifies the amount of the costs or the
dispute relates only to the rate specified in the agreement for
calculating the costs.

If the dispute relates to any other matter, costs are to be assessed on
the basis of that specified rate despite clause 105. The Registrar is
bound by a provision for the payment of a premium that is not
determined to be unjust under clause 108.

This clause does not apply to any provision of acosts agreement that
the Registrar determines to be unjust under clause 108.

This clause does not apply to a costs agreement applicable to the
costs of legal services if a legal practitioner failed to make a
disclosure in accordance with Division 2 of Part 11 of the Legal
Profession Act 1987 of the matters required to be disclosed by
section 175 or 176 of that Act in relation to those costs.

108 Unjust costs agreements

(1)

)

©)

The Registrar may determine whether a term of a particular costs
agreement entered into by alegal practitioner and a client is unjust
in the circumstances relating to it at the time it was made.

For that purpose, the Registrar isto have regard to the public interest
and to al the circumstances of the case and may have regard to the
matters specified in section 208D (2) (a)—(j) of the Legal Profession
Act 1987.

For the purposes of this clause, aperson istaken to have represented
another person if the person represented the other person, or assisted
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(4)

the other person to a significant degree, in the negotiations process
up to, or at, the time the agreement was made.

In determining whether a provision of the agreement is unjust, the
Registrar is not to have regard to any injustice arising from
circumstances that were not reasonably foreseeable when the
agreement was made.

109 Interest on amount outstanding

(1) The Registrar may, in an assessment, determine that interest is not
payable on the amount of costs assessed or on any part of that
amount and determine the rate of interest (not exceeding the rate
referred to in section 190 (4) of the Legal Profession Act 1987).

(2) Thisclause appliesdespite any costs agreement or section 190 of the
Legal Profession Act 1987.

(3) Thisclause does not authorise the giving of interest on interest.

(49) Thisclause doesnot apply to or in respect of the assessment of costs
referred to in Subdivision 3 (party/party costs).

Subdivision 3 Assessment of party/party costs

110 Assessment of costs—costs ordered by court or Commission

)

)

©)

(4)

When dealing with an application relating to costs payable as a
result of an order made by a court or the Commission, the Registrar
must consider:

(@ whether or not it was reasonable to carry out the work to
which the costsrelate, and

(b) what is afair and reasonable amount of costs for the work
concerned.

The Registrar is to determine the costs payable as a result of the
order by assessing the amount of the coststhat, in his or her opinion,
isafair and reasonable amount.

If a court or the Commission has ordered that costs are to be
assessed on an indemnity basis, the Registrar must assess the costs
on that basis, having regard to any relevant rules of the court or
Commission.

The costs assessed are to include the costs of the assessment
(including the costs of the parties to the assessment, and the
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Registrar). The Registrar may determine by whom and to what
extent the costs of the assessment are to be paid.
(5) The costs of the Registrar are to be paid to the Commission.

Note. Subdivision 2 of Division 3 of this Part limits the circumstances in which
costs may be awarded on a party/party basis in relation to a claim for work injury
damages.

Clause 104 requires an assessment of costs to give effect to the maximum
costs set out in Schedules 6 and 7, as well as to other matters.

111 Additional matters to be considered by Registrar in assessing costs
ordered by court or Commission

In assessing what is a fair and reasonable amount of costs, the
Registrar may have regard to any or al of the following matters:

(@) theskill, labour and responsibility displayed on the part of the
legal practitioner or agent responsible for the matter,

(b) the complexity, novelty or difficulty of the matter,

(c) thequality of thework done and whether thelevel of expertise
was appropriate to the nature of the work done,

(d) theplacewhere and circumstancesin which the legal services
were provided,

(e) thetime within which the work was required to be done,
(f) the outcome of the matter.

112 Effect of costs agreements in assessments of party/party costs

(1)
)

The Registrar may obtain a copy of, and may have regard to, a costs
agreement.

However, the Registrar must not apply the terms of a costs
agreement for the purposes of determining appropriate fair and
reasonable costs when assessing costs payable as aresult of an order
by a court or the Commission.

113 Court or Commission may specify amount etc

ThisDivision does not limit any power of acourt or the Commission
to determine in any particular case the amount of costs payable or
that the amount of the costs is to be determined on an indemnity
basis.
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114 Certificate as to determination

1)
)

©)

(4)

©)
(6)

(7)

(8)

On making a determination, the Registrar is to issue to each party a
certificate that sets out the determination.

The Registrar may issue more than one certificate in relation to an
application for costs assessment. Such certificates may be issued at
the sametime or at different stages of the assessment process.

In the case of an amount of costs that has been paid, the amount (if
any) by which the amount paid exceeds the amount specified in any
such certificate may be recovered as a debt in a court of competent
jurisdiction.

In the case of an amount of costs that has not been paid, the
certificate is, on the filing of the certificate in the office or registry
of acourt having jurisdiction to order the payment of that amount of
money, and with no further action, taken to be a judgment of that
court for the amount of unpaid costs, and the rate of any interest
payablein respect of that amount of costsistherate of interest in the
court in which the certificate isfiled.

For this purpose, the amount of unpaid costs does not include the
costs incurred by the Registrar in the course of a costs assessment.

To avoid any doubt, this clause applies to or in respect of both the
assessment of costs referred to in Subdivision 2 of this Division
(practitioner/client costs) and the assessment of costs referred to in
Subdivision 3 of this Division (party/party costs).

If the costs of the Registrar are payable by aparty to the assessment
(as referred to in clause 116), the Registrar may refuse to issue a
certificate relating to his or her determination under this clause until
the costs of the Registrar have been paid.

Subclause (7) does not apply in respect of a certificate issued before
the completion of the assessment process under subclause (2).

115 Reasons for determination

The Registrar must ensure that a certificate issued under clause 114
that sets out his or her determination is accompanied by:

(@) astatement of the reasons for the Registrar’s determination,
and

Page 75



2003 No 628

Clause 116

Part 19

Workers Compensation Regulation 2003

Costs

(b) the amount of costs the Registrar determines is fair and
reasonable, and

(c) if the Registrar declines to assess a bill of costs under clause
107—the basis for doing so, and

(d) if the Registrar determinesthat aterm of a costs agreement is
unjust—the basis for doing so, and

(e) a statement of any determination under clause 109 that
interest is not payable on the amount of costs assessed or, if
payable, of the rate of interest payable.

116 Recovery of costs of costs assessment

(1)

2

©)

(4)

This clause applies when the costs of the Registrar are payable by a
party to the assessment (under section 182 (3) of the Legal
Profession Act 1987 or clause 105 or 110 (5)).

On making a determination, the Registrar may issue to each party a
certificate that sets out the costs incurred by the Registrar in the
course of the costs assessment.

The certificate is, on the filing of the certificate in the office or
registry of a court having jurisdiction to order the payment of that
amount of money, and with no further action, taken to be ajudgment
of that court for the amount of unpaid costs.

The Registrar may take action to recover the costs of the Registrar.

117 Correction of error in determination

)

)

At any time after making adetermination, the Registrar may, for the
purpose of correcting an inadvertent error in the determination:

(@ make a new determination in substitution for the previous
determination, and

(b) issue a certificate under clause 114 that sets out the new
determination.

Such a certificate replaces any certificate setting out the previous
determination of the Registrar that has already been issued by the
Registrar, and any judgment that is taken to have been effected by
the filing of that previously issued certificate is varied accordingly.
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118 Determination to be final

The Registrar’'s determination of an application is binding on all
parties to the application and no appeal or other review lies in
respect of the determination, except as provided by this Division.

Subdivision 5 Appeals

119 Appeal against decision of Registrar as to matter of law

120

(1)

2

©)

(4)

A party to an application who is dissatisfied with a decision of the
Registrar as to a matter of law arising in the proceedings to
determine the application may, in accordance with the Rules of the
Commission, appeal to the Commission constituted by a
Presidential member against the decision.

The appeal isto be in the form approved by the Commission and be
accompanied by the fee approved by the Commission from time to
time.

After deciding the question the subject of the appeal, the
Commission constituted by a Presidential member may, unless it
affirms the Registrar’ s decision:

(@ make such determination in relation to the application as, in
its opinion, should have been made by the Registrar, or

(b) remit its decision on the question to the Registrar and order
the Registrar to re-determine the application.

On are-determination of an application, fresh evidence, or evidence
in addition to or in substitution for the evidence received at the
original proceedings, may be given.

Effect of appeal on application

(1)

)

If aparty to an application has appealed against a determination or
decision of the Registrar, either the Registrar or the Commission
constituted by a Presidential member may suspend, until the appeal
is determined, the operation of the determination or decision.

The Registrar or the Commission may end a suspension made by the
Registrar. The court or the Commission may end a suspension made
by the court or Commission.
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122

ivision 6 Miscellaneous

Liability of legal practitioner or agent for costs in certain cases

(1) The Registrar may act as set out in subclause (2) if it appears to the
Registrar that costs have been incurred improperly or without
reasonable cause, or have been wasted by undue delay or by any

other misconduct or default.
(2) The Registrar may in the determination:

(@) disallow the costs as between the legal practitioner or agent

and the practitioner’s or agent’ s client, and

(b) directthelegal practitioner or agent to repay to the client costs
that the client has been ordered by a court or the Commission

to pay to any other party, and

(c) direct the legal practitioner or agent to indemnify any party
other than the client against costs payable by the party

indemnified.

(3) Before taking action under this clause, the Registrar must give
notice of the proposed action to the legal practitioner or agent and
the client and give them a reasonable opportunity to make written

submissionsin relation to the proposed action.

(49) The Registrar must give due consideration to any submissions so

made.

Referral of misconduct to Legal Services Commissioner

(1) If the Registrar considers that any conduct of alegal practitioner or
agent involves the deliberate charging of grossly excessive amounts
of costs or deliberate misrepresentations as to costs, the Registrar
must refer the matter to the Legal Services Commissioner appointed

under the Legal Profession Act 1987.

(2) For the purposes of the Legal Profession Act 1987, the deliberate
charging of grossly excessive amounts of costs and deliberate
misrepresentations as to costs are each declared to be professional

misconduct.

(3) TheRegistrar may refer any failure by alegal practitioner to comply
with anoticeissued under clause 102, or with any other provision of

this Division, to the Legal Services Commissioner.
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Division 5 Goods and services tax

123 GST may be added to costs

1)

)

©)

Division 6

124  Modif
costs

Despite the other provisions of this Part, a cost fixed by Division 3
(Costs recoverable in work injury damages matters) may be
increased by the amount of any GST payable in respect of the
serviceto which the cost relates, and the cost as so increased istaken
to be the cost fixed by this Part.

This clause does not permit alegal practitioner or agent to charge or
recover, inrespect of GST payablein respect of aservice, an amount
that is greater than:

(@ 10% of the maximum amount payable under this Part to the
legal practitioner or agent in respect of the service apart from
this clause, or

(b) the amount permitted under the New Tax System Price
Exploitation law,

whichever isthe lesser.

In this clause:

GST has the same meaning asin the A New Tax System (Goods and
Services Tax) Act 1999 of the Commonwealth.

New Tax System Price Exploitation law means:

(@) theNew Tax System Price Exploitation Code, as applied as a
law of New South Wales by the Price Exploitation Code (New
South Wales) Act 1999, or

(b) Pat VB of the Trade Practices Act 1974 of the
Commonwealth.

Miscellaneous

icationsto Legal Profession Act 1987 relating to assessment of

A referencein section 175 (Obligation to disclose to clients basis of
costs) or 182 (Effect of non-disclosure of matters related to basis of
costs) to assessment of costs under Division 6 of Part 11 of the Legal
Profession Act 1987 is to be read as including, as an aternative to
assessment under that Division, assessment of costs under Division
4 of Part 8 of Chapter 7 of the 1998 Act.
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125 Transitional provisions

1)

)
©)

(4)

In relation to claims for compensation, this Part:
(@) appliesto new claims, and

(b) extendsto proceedingswith respect to existing claimsthat are
treated as new claims under clause 224 but only if those
proceedings had not commenced before 21 December 2001,
and

(c) extendsto proceedingswith respect to existing claimsthat are
treated as new claims under clause 225.

In relation to claims for work injury damages, this Part applies to
claims made after 1 January 2002.

An amendment of Schedule 6 applies only to an activity or event
carried out or occurring wholly after the commencement of the
amendment.

In this clause, existing claim and new claim have the same meaning
asin Chapter 7 of the 1998 Act.

126 Special provision for matters involving coal miners

This Part does not apply to legal services or agent services provided
in any workers compensation matter involving a clam for
compensation or work injury damages by a coal miner, and
regulations made under Division 5 (Costs fixed by regulation) of
Part 11 of the Legal Profession Act 1987 continue to apply to legal
services provided in such a matter.
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Division 1

Preliminary

127 Definitions

In this Part:

category A employer, in relation to a policy, means an employer
whose basic tariff premium (within the meaning of the insurance
premiums order for the time being in force) for the policy at thetime
at which the insurer first demands a premium for the policy would
exceed $3,000, assuming the period of insurance to which the
premium relates to be 12 months (whether or not that period of
insuranceisin fact 12 months).

category B employer means an employer who is not a category A
employer.

claim means a claim made by a worker against an employer to
which a policy relates.

cost of claims, in relation to the calculation of a premium for the
issue or renewal of an employer’s policy, means:

(8) except as provided by paragraph (b), the cost of claims for an
injury year (within the meaning of Division 4) for the
employer, being that cost as at the commencement of the
period of insurance to which the premium relates, or

(b) after that period of insurance has expired, the cost of claims
for aninjury year (within the meaning of that Division) for the
employer, being that cost as at the expiration of that period.

decreasing adjustment has the same meaning as in the A New Tax
System (Goods and Services Tax) Act 1999 of the Commonwealth.

employer includes a person who proposes to become an employer.

GST has the same meaning asin the A New Tax System (Goods and
Services Tax) Act 1999 of the Commonwealth.

input tax credit entitlement, in relation to an employer, means the
amount of input tax credit that may be claimed by the employer in
accordance with the A New Tax System (Goods and Services Tax)
Act 1999 of the Commonwealth in respect of the issue or renewal of
apolicy of insurance expressed as a percentage of the GST payable
by the employer in respect of the issue or renewal of that policy.

Page 81



2003 No 6

28

Clause 128 Workers Compensation Regulation 2003
Part 20 Insurance premiums

insurer means a licensed insurer, or a former licensed insurer,
within the meaning of the Act.
period of insurance, in relation to a policy, means a period for
which an insurer assumes risk under the policy, being a period
which commences on the first day on which the policy isin force
after having been issued or renewed.
policy or policy of insurance means a policy of insurance within the
meaning of the Act.
wages means wages as defined in section 174 (9) of the Act.

128 Meaning of “injury year”

In this Part, areference to an injury year, when made in relation to
the calculation of a premium for the issue or renewal of apolicy, is
a reference to any of the successive periods of 12 consecutive
months occurring before the commencement of the period of
insurance for which the premium is or isto be calculated.

129 Non wages-based calculation of premium

Division 2

If the manner of calculation of the premium payable for a policy of
insurance is not based on the wages payable to workers:

(@) areferencein thisPart to wagesisto beread as areference to
that other basis of calculation of the premium, and

(b) the form of any notice or declaration under this Part is to be
appropriately modified having regard to the manner of
calculation of the premium.

Declaration of wages

130 Employer to supply insurer with return relating to wages

)

An employer must, as soon as practicable (but not later than 2
months) after:

(@ making an applicationto aninsurer for theissue of apolicy, or
(b) therenewal of apolicy,

supply the insurer concerned with a notice in the approved form,
duly completed, which contains a reasonable estimate of the wages
that will be payable by the employer during the relevant period of
insurance to workers employed by the employer.

Page 82



2003 No 628
Workers Compensation Regulation 2003 Clause 131

Insurance premiums Part 20

(2) An employer must, not later than 2 months after the end of the
relevant period of insurance relating to a policy, supply the insurer
who issued or renewed the policy with a notice in the approved
form, duly completed, which contains afull and correct declaration
of the wages that were actually paid by the employer during that
period of insurance to workers employed by the employer.

131 Declaration accompanying return

When an employer supplies an insurer with a notice under clause
130 (being a notice that relates to a period of insurance that has
expired) the employer must also supply the insurer with:

(@ if no accountant, registered tax agent or registered company
auditor was, during that period, engaged as a consultant to or
in a similar independent capacity by the employer—a
declaration in the approved form, or

(b) in any other case—a declaration in the approved form, to
which is attached a report of a tax agent or registered
company auditor as set forth in the attachment to that form.

132 Experience premium return

For the purpose of ascertaining the premium payable by an
employer in respect of aperiod of insurance, an insurer to whom the
employer has applied for the issue or renewal of a policy may, by
notice in writing served on the employer not |later than 1 month after
the commencement or end of the period of insurance, require the
employer to furnish the insurer, within 28 days of service of the
notice:

(@) with adeclaration in the approved form, and

(b) astatement setting forth (with respect to thelast 2 injury years
that occurred before the commencement of the period of
insurance) the particulars relating to wages required by the
attachment to that form to be inserted init.

133 Offence by employer

An employer who, without reasonable excuse, refuses or fails to
comply with clause 130 or 131 or with a requirement made in
accordance with clause 132 is guilty of an offence.

Maximum penalty: 20 penalty units.
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134 Employer to give insurer notice of input tax credit entitlement

Division 4

135 Definition

For the purpose of enabling a premium to be calculated, an
employer must, prior to the commencement of the period of
insurance for which the premium is to be calculated, notify the
insurer concerned in writing of the employer’'s input tax credit
entitlement in relation to the payment of the premium for that policy
of insurance.

Certification of cost of claims

In this Division:

cost of claims, inrelation to an injury year or aperiod of insurance,
means the total of the following costs:

(@

(b)

the total of the costs of each individual claim of which the
insurer has notice a the time of expiry or renewa (as
appropriate) of the policy concerned, being a claim made
against a particular employer with respect to an injury
received (or that is deemed by the Act or the former Act to
have been received) during the injury year or the period of
insurance, whichever isrelevant, but not including:

(i) inrelation to apolicy issued or renewed so as to take
effect at or after 4 pm on 30 June 1988 (other than a
policy to which subparagraph (ii) applies), any claim
under section 10 (Journey claims) of the Act, or

(i) inrelation to a policy issued or renewed so as to take
effect at or after 4 pm on 30 June 1995, any claim under
section 10 (Journey claims) or section 11 (Recess
claims) of the Act,

the total of the costs of payment of provisional weekly
payments of compensation and provisional payment of
medical expenses compensation, if any, under Part 3 of
Chapter 7 of the 1998 Act by the insurer, being payments of
compensation on the basis of provisiona acceptance of
liability to a worker employed by a particular employer with
respect to an injury received (or that is deemed by the Act to
have been received) during the injury year or the period of
insurance.
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136

137

Prevention of double allowance for provisional compensation

payments

1)

2

In this clause:

provisional compensation payment means provisiona weekly
payment of compensation or provisiona payment of medical
expenses compensation, under Part 3 of Chapter 7 of the 1998 Act,
on the basis of provisional acceptance of liability to aworker.

If payments are made in respect of a claim pursuant to the Act and
provisional compensation payments have been made in respect of
the injury concerned:

@

(b)
(©

the provisional compensation payments are, for the purposes
of determining the cost of the claim, taken to be payments
made by the insurer in respect of the claim pursuant to the Act
and are to be included as such under clause 137, and

clause 138 does not apply to those provisional compensation
payments, and

the cost of those provisional compensation paymentsis not to
be included in the total of the costs of provisiona
compensation payments under paragraph (b) of the definition
of cost of claimsin clause 135.

Cost of an individual claim

For the purposes of this Part, the cost of an individua claim is
(except as provided by subclause (2)) the sum of the following:

(1)

(@
(b)

(©

(d)

the payments, if any, made by the insurer in respect of the
claim pursuant to the Act or the former Act,

the payments, if any, of damages at common law and under
the Compensation to Relatives Act 1897 made by the insurer
either in satisfaction of judgments relating to the claim or in
settlement of the claim,

fees and expenses, if any, paid by the insurer to medical
practitioners, investigators or assessors in respect of the
investigation of the claim,

legal costs, if any, paid by the insurer in relation to the
settlement or investigation of the claim or as aconsequence of
proceedings at law, including any such costs that were paid to
the claimant or incurred by the insurer on the insurer’s own
account,
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)

©)

(e) the most accurate estimation for the time being of the
insurer’ s outstanding liability reasonably likely to arise out of
the claim,

whether the paymentswere made or the fees, expenses or costswere
paid (or the estimation relates to liability that will arise) during or
after the injury year or period of insurance in which the injury to
which the claim relateswasreceived (or is deemed by the Act or the
former Act to have been received).

However, the cost of an individual claim:

(@ does not include any amount calculated by reference to the
insurer’s costs of administration or profit, and

(b) is to be reduced by the amounts, if any, that have been
recovered or are recoverable by the insurer from any source,
other than an amount recovered or recoverable under section
160 of the Act, from the Insurers Contribution Fund or
pursuant to a policy of reinsurance, and

(c) istobereduced by thefirst $500 of the claim or, if the cost of
the claim islessthan $500, isto be reduced by that lesser cost,
and

(d) does not include any amount paid or payable under section
64A of the Act (Compensation for cost of interpreter
services), and

(e) does not include any amount which section 54 (4) (b) of the
1998 Act (Second-injury scheme) requires to be excluded
from the claims experience of the employer, and

(f) is to be reduced by an amount that is the most accurate
estimation for the time being by the insurer of the amount of
any input tax credit or decreasing adjustment that may be
claimed or has been claimed by the insurer in respect of the
payments, fees, expenses or costs included in the cost of the
individua claim under subclause (1), pursuant to the A New
Tax System (Goods and Services Tax) Act 1999 of the
Commonwealth.

In this clause, references to the insurer’s outstanding liability
reasonably likely to arise out of the claim are references to the
amount calculated to be sufficient to meet all reasonably likely
future payments in respect of the claim, including adjustments (at
such rates, if any, asthe Authority from time to time determines) to
take account of expected future earnings on investments and
expected future inflation or deflation on that amount.
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(4) For the purpose of this clause, in the case of aclaim in respect of the
death of or injury to a person caused by or arising out of a motor
accident as defined in the Motor Accidents Act 1988:

(@ theinsurer’s liability to indemnify an employer in respect of
the employer’s liability to the claimant independently of the
Act is taken to be limited to the amount of damages (if any)
that would be payable if Division 3 of Part 5 of the Workers
Compensation Act 1987 applied to the award of damages
concerned, and

(b) theinsurer istaken not to be liable for legal costs connected
with proceedings under the Motor Accidents Compensation
Act 1999 if damages would not have been payable if that
Division applied to that award.

(5) If thecost of anindividua claim exceeds the large claim limit that
applied when the injury to which the claim relates was received (or
is deemed by the Act or the former Act to have been received), the
cost of the individual claim is the amount of that large claim limit.

(6) For the purposes of subclause (5), the large claim limit specified in
Column 2 of the Table to this clause applies to an injury that was
received or is deemed to have been received during ayear specified
in Column 1 of that Tablein relation to that limit.

Large claim limits

Column 1 Column 2

Period of 12 months commencing with: Large claim
limit

30 June 1985 $100,000

30 June 1986 $200,000

30 June 1987 or 30 June of the years 1988 to 1994 $100,000

30 June 1995 or 30 June of any subsequent year $150,000

138 Cost of provisional payments of compensation

(1) For the purposes of this Part, the cost of payment of provisional
weekly payments of compensation and provisional payment of
medical expenses compensation, if any, with respect to a particular
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()

injury is (except as provided by subclause (2)) the sum of the
following:

(@

(b)

(©

(d)

the sum of the payments of provisional weekly payments of
compensation and provisona medica  expenses
compensation, if any, made by the insurer in respect of the
injury pursuant to the 1998 Act,

fees and expenses, if any, paid by the insurer to medical
practitioners, investigators or assessors in respect of the
investigation of the injury,

legal costs, if any, paid by the insurer in relation to the
investigation of the injury, the determination of liability to
make provisional weekly payments of compensation or
provisional payment of medical expenses compensation and
otherwise in complying with Divisions 1 and 3 of Part 3 of
Chapter 7 of the 1998 Act,

the most accurate estimation for the time being of the
insurer’s outstanding liability to make provisional weekly
payments of compensation and provisional payment of
medical expenses compensation, if any, with respect to the
injury,

whether the payments were made or the fees, expenses or costswere
paid (or the estimation relates to liability that will arise) during or
after the injury year or period of insurance in which the injury was
received (or is deemed by the Act to have been received).

However, the cost of provisional weekly payments of compensation
and provisional payment of medical expenses compensation with
respect to a particular injury:

@
(b)

(©

(d)

does not include any amount calculated by reference to the
insurer’s costs of administration or profit, and

is to be reduced by the amounts, if any, that have been
recovered or are recoverable by the insurer from any source,
other than an amount recovered or recoverable under section
160 of the 1987 Act, from the Insurers’ Contribution Fund or
pursuant to a policy of reinsurance, and

isto be reduced by the first $500 of the provisional payments
or, if the cost of the payments is less than $500, is to be
reduced by that lesser cost, and

does not include any amount paid or payable under section
64A (Compensation for cost of interpreter services) of the
1987 Act, and
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3

(e) does not include any amount that section 54 (4) (b) of the
1998 Act (Second-injury scheme) requires to be excluded
from the claims experience of the employer, and

(f) is to be reduced by an amount that is the most accurate
estimation for the time being by the insurer of the amount of
any input tax credit or decreasing adjustment that may be
claimed or has been claimed by the insurer in respect of the
payments, fees, expenses or costs included in the cost of
provisional weekly payments of compensation or provisional
payment of medical expenses compensation under subclause
(1), pursuant to the A New Tax System (Goods and Services
Tax) Act 1999 of the Commonwealth.

In this clause, references to the insurer’s outstanding liability to
make provisiona weekly payments of compensation or provisional
payment of medical expenses compensation with respect to an
injury are references to the amount calculated to be sufficient to
meet all reasonably likely future provisional payments of weekly
compensation or medical expenses compensation in respect of the
injury.

139 Certificates relating to cost of claims

)

)

For the purpose of ascertaining the premium payable by an
employer in respect of a period of insurance:

(@ anemployer to whom a policy has been issued by an insurer,
or

(b) another insurer,

may, by noticeinwriting served on theinsurer who issued the policy
not later than 1 month after the commencement of the period of
insurance, require the insurer who issued the policy to furnish the
employer or other insurer, within 21 days of service of the notice,
with a certificate in the approved form, specifying (with respect to
the whole or any part of the 2 last injury years which occurred or
will have occurred before the commencement of the period of
insurance) the particulars relating to costs of claims required by the
form to beinserted init.

An insurer who, without reasonable excuse:

(@) failsto comply with a requirement made in accordance with
subclause (1), or
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(b) inpurported compliancewith any such requirement, furnishes
a certificate knowing that the certificate contains particulars
that arefalse or misleading in amaterial particular or knowing
that the certificate is incomplete in amaterial particular,

isguilty of an offence.
Maximum penalty: 20 penalty units.

140 Effect of certificate

(1)

)

©)

Where an insurer has, in accordance with clause 139, furnished a
certificate to an employer or another insurer for the purpose of
ascertainment of the premium payable in respect of a period of
insurance, the particulars relating to costs of claims specified in the
last or only certificate so furnished are binding on the employer and
any insurer for the purpose of calculation at any time of those costs
of clams as at the commencement of that period of insurance,
except as provided by subclauses (2) and (3).

Those particulars are not binding on the employer to the extent of
any inconsistency with a determination of the Authority under
section 170 (Action by employer where premium not in accordance
with insurance premiums order) of the 1987 Act.

If an insurer (other than the insurer who furnished the certificate)
does not agree with any of those particulars and applies to the
Authority for avariation of those particulars (and the application is
not withdrawn or, in the opinion of the Authority, abandoned), the
particulars relating to costs of claims specified in the certificate as
confirmed or varied by the Authority are binding on any insurer for
the purpose of calculation at any time of those costs of claims as at
the commencement of that period of insurance.

141 Employers who were previously self-insurers

)

If an employer:
(@) makesan application to an insurer for the issue or renewal of
apolicy, and

(b) was a sdf-insurer during any part of the last 2 injury years
occurring before the proposed period of insurance,

the cost of claimsin relation to the period as a self-insurer is to be
calculated (subject to any relevant determination of the Authority)
asif the employer had been insured under a policy in respect of that
period.
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(2) Theprovisionsof thisDivision relating to insurers apply (subject to
such modifications and exceptions as the Authority may determine)
to such an employer in respect of the period as a self-insurer.

Division 5 Demand for premium

142  Notice of premium calculation

(1) Aninsurer may not demand a premium for theissue or renewal of a
policy to which an insurance premiums order applies unless the
insurer has sent or sends at the time to the employer a notice in the
approved form, duly completed, relating to the calculation of the
premium in respect of that employer.

(2) Thesending by an insurer of anotice referred to in subclause (1) to
abroker or an intermediary or an agent of an employer (whether or
not the notice is also addressed to the employer) does not constitute
sending of the notice to the employer for the purposes of that
subclause, but nothing in this subclause prevents the sending of any
such notice to an employer by a postal or courier service.

Division 6 Procedure before Authority relating to insurance
premiums

143 Applications

An application to the Authority under section 170 of the 1987 Act
or clause 140 of this Regulation must, unless the Authority
otherwise directs, be madein aform approved by the Authority and
lodged at the office of the Authority.

144 Answer

If a respondent who has notice of the application wishes to make
representations to the Authority in relation to the application, the
respondent must lodge those representations with the Authority in
writing (unless the Authority otherwise directs).

145 Decision of Authority

The Authority:

(@) isto consider the application and may have regard to such
representations as it thinks fit, and

(b) isto determinethe matter to which the application relates, and
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(c) istoinform the applicant and the respondent of itsdecisionin
such manner as it thinks fit.

146 Procedure generally

The Authority may, in its discretion:

(8 permit an actuary, auditor, accountant, insurance authority,
medical referee or other person to sit with it as an assessor,
and

(b) obtain and consider a report from any insurer, self-insurer or
any other person referred to in paragraph (@), in connection
with its dealing with an application referred to in clause 143
or any other matter.

Division 7 Policies exempt from insurance premiums orders

147  Further policies exempt from order—unregulated premiums

(1) Policies issued or renewed by a specialised insurer are exempted
from insurance premiums orders.

(2) The exemption under subclause (1) isin addition to the exemptions
provided by section 168 (4) (b) of the Act.

Division 8 Payment of premiums by instalments

148 Policies under which premiums may be paid by instalments

(1) An employer may elect to pay the premiums under a policy of
insurance by instalmentsif:

(@ theperiod of insurance is 12 months, and
(b) theemployerisacategory A employer for the purposes of the
policy, and

(c) theelectionis made within 1 month after the commencement
of the period of insurance to which the premiums relate.

(2) Payment of therequired instalments deposit within 1 month after the
commencement of the period of insurance constitutes an election to
pay by instalments.

(3) For the purposes of this Division, the required instalments deposit
is, subject to clause 149 (3), an amount equal to one-third of the
estimated premium for the policy.
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149 Number, size and times for payment of instalments

1)

()

)

(4)

If an employer elects to pay the premiums under a policy of
insurance by instalments and pays the required instal ments deposit
within 1 month after the commencement of the period of insurance,
the premiums are payable in instalments as follows:

Instalment No 1

Payment to be made within 4 months after the commencement of
the period of insurance. The amount of the instalment is to be the
amount by which two-thirds of the estimated premium for the policy
exceeds the amount paid as the required instalments deposit.

Instalment No 2

Payment to be made within 8 months after the commencement of
the period of insurance. The amount of the instalment is to be the
bal ance of the estimated premium for the policy taking into account
the instalment and the required instalments deposit already paid.

Adjustment of Premium

Payment to be made within 1 month after service on the employer
of a notice that payment of such an adjustment is due. The amount
of such an adjustment is the amount by which the actual premium
payable for a policy exceeds the amounts aready paid by way of
instalments and required instalments deposit.

A notice in relation to an adjustment of premium as referred to in
subclause (1) does not affect the service of a notice under section
172 (1) (c) of the Act.

If the estimated premium for the policy cannot be determined by the
time the required instalments deposit is required to be paid, the
amount of the required instalments deposit isto be;

(@ one-third of the estimated premium for the employer for the
previous period of insurance, or

(b) if there was no such previous period of insurance—$800 or
such greater amount as the employer and the insurer may

agree.

Subclause (3) applies only if the estimated premium cannot be
determined because the employer has not yet supplied the relevant
notice under clause 130 (1) and the insurer cannot estimate the
premium by reference to wages for the previous period of insurance
in accordance with the relevant insurance premiums order.
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150 Transitional—operation of amendments

An amendment to this Part does not apply to or in respect of any
policy of insurance that takes effect before the amendment
commences, unless the amendment otherwise specifically provides.
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Part 21 Premium Discount Scheme

Division 1 Preliminary
151 Commencement

152

The Scheme commenced at 4 pm on 30 June 2001.

Interpretation

(1)

In this Part:

Code of Conduct for PDAs means a Code of Conduct for PDAS
approved by the Authority under clause 192.

Code of Conduct for Sponsors means a Code of Conduct for
sponsors approved by the Authority under clause 192.

cost of claims has the same meaning as in Division 4 of Part 20.

enrolled employer, in relation to a sponsor, means an employer
enrolled in a small business premium discount program conducted
by the sponsor.

managed fund insurer means an insurer to which Division 4 of Part
7 of the Act applies.

member, in relation to a PDA, means;

(@ if the PDA is or includes an individual—that individual or
each such individual, and

(b) if the PDA isor includes a body corporate—each director or
person involved in the management of the body corporate
(however described), and

(c) if the PDA isor includes a partnership—each member of the
partnership, and

(d) each employee of the PDA, and

(e) each person engaged by the PDA for the purpose of carrying
out the PDA’ s functions under the Scheme.

minimum premium employer means an employer who pays the
minimum premium in respect of a policy of insurance under an
insurance premiums order that applies to the policy under section
168 of the Act.
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)

occupational health and safety legislation means the Occupational
Health and Safety Act 1983 or the Occupational Health and Safety
Act 2000.

Premium Discount Adviser or PDA means a Premium Discount
Adviser approved by the Authority under clause 156.

Premium Discount Guidelines means guidelines issued by the
Authority under clause 190.

Principal, in relation to a PDA, means a Principal of the PDA as
referred to in clause 160.

relevant I nsurance Premiums Order, in relation to the calculation
of adiscount under this Part on a premium with respect to a policy,
means an insurance premiums order in force under section 168 of
the Act that appliesto the policy.

sponsor means a sponsor approved by the Authority under
clause 166.

the Scheme means the Premium Discount Scheme established
under clause 153.

For the purposes of this Part, an employer completes the PDS
(General) when a PDA engaged by the employer verifies that the
employer has passed the fourth verification (within the meaning of
clause 174).

153 Premium Discount Scheme

(1)
)

©)

(4)

There is established a scheme caled the “Premium Discount
Scheme”, to be administered by the Authority.

The object of the Scheme is to provide for a discount on workers
compensation insurance premiums for employers who implement
programs to improve workplace safety and injury management for
injured workers.

There are two strands to the Scheme:

(@ the Premium Discount Scheme (General) (the PDS
(General)), and

(b) the Premium Discount Scheme Small Business Strategy (the
Small Business Strategy).

An employer may participatein either strand of the Scheme, subject
to this Part.
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154 Employers eligible to participate in PDS (General)

1)

2

©)

An employer is eligible to participate in the PDS (General) if the
employer has a policy of insurance with a licensed managed fund
insurer.

However, the following classes of employers are not eligible to
participate in the PDS (Generd):

(&  minimum premium employers,
(b) employerswho:
(i) areparticipating in the Small Business Strategy, or
(i) bhave passed the second verification under the Small
Business Strategy, or
(iii)  have completed the PDS (General), or

(iv) are precluded from participating in the PDS (General)
by reason of clause 184 (Timelimitson participationin
Scheme).

Despite subclause (2) (b), if an employer referred to in that
paragraph that is a body corporate merges with, acquires or is
acquired by another body corporate, or reconstitutes itself into two
or more bodies corporate, the body or bodies formed by the merger,
acquisition or reconstitution is or are eligible to participate in the
PDS (General) (if otherwise eligible).

155 Employers entitled to participate in Small Business Strategy

)

)

Anemployer iséligibleto participate in the Small Business Strategy
if the employer:
(@ hasno morethan 20 full time equivalent workers, and
(b) has a policy of insurance with a licensed managed fund
insurer.
However, the following classes of employers are not eligible to
participate in the Small Business Strategy:
(@ minimum premium employers,
(b) employerswho:
(i) areparticipating in the PDS (General), or
(i)  have completed the PDS (General), or

(iii)  have passed the fourth verification under the Small
Business Strategy, or
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(iv) who are precluded from participating in the Small
Business Strategy by reason of clause 184 (Time limits
on participation in Scheme).
(3) An employer who enrols in a small business premium discount

(4)

Division 2

program under Division 3 remains eligible to participate in the
Small Business Strategy even if the number of the employer’s
workers subsequently increases to more than 20 full time equivalent
workers.

Despite subclause (2) (b), if an employer referred to in that
paragraph that is a body corporate merges with, acquires or is
acquired by another body corporate, or reconstitutes itself into two
or more bodies corporate, the body or bodies formed by the merger,
acquisition or reconstitution is or are eligible to participate in the
Small Business Strategy (if otherwise eligible).

Premium Discount Scheme (General)

Subdivision 1 Premium Discount Advisers

156 Approval of Premium Discount Advisers

(1)

()

The Authority may on application approve any of the following (the
applicant) as a Premium Discount Adviser in accordance with the
Premium Discount Guidelines:

(@ anindividual,

(b) abody corporate,

(c) agroup consisting of a combination of individuals or bodies
corporate or both (including a partnership or other
unincorporated association).

The Authority may not approve an applicant as a PDA unless:

(@) theapplicant has an Australian Business Number, and

(b) the applicant has provided to the Authority such information
as the Authority may reasonably require in order to assess the
applicant’s suitability to be a PDA and the character of the
applicant’ s proposed members, and

(c) theAuthority is satisfied that:
(i) theapplicant is suitable to be a PDA, and

(i) the applicant, and each of the applicant’s proposed
members, is of good character.
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(3) For the purpose of assessing whether an applicant is suitableto be a

(4)

PDA and the character of the applicant’s proposed members, the
Authority may make such inquiries and undertake such
investigations about the applicant, and each of the applicant’s
proposed members, asit thinksfit.

In this clause, proposed member, in relation to an applicant, hasthe
same meaning as member hasin relation to a PDA.

157 Conditions of approval
An approval as aPDA is subject to the following conditions:

(1)

)

(@

(b)

(©)

(d)

(€)

(f)

(9)

the PDA must hold professional indemnity insurance
covering the activities of the PDA (including the activities of
the PDA’ s members) in carrying out the functions of a PDA,

the PDA must sign a performance agreement containing such
terms as the Authority may require, and must comply with
that performance agreement,

the PDA, and each member of the PDA, must comply with the
Code of Conduct for PDAS,

Note. Clause 187 (1) provides that it is an offence for a PDA to fail to
comply with the Code of Conduct for PDAs.

the PDA must comply with the Premium Discount Guidelines
and any directions given by the Authority under clause 191
(for example, directions as to the use of audit tools),

each Principal of the PDA, and each member of the PDA
involved in carrying out audits under the Scheme, must
satisfactorily complete such course of training as the
Authority may direct,

the PDA must co-operate with any review of the PDA by the
Authority under clause 162, and must alow the Authority
access to the PDA’ s premises and records for that purpose,

any conditions of approval set out in the Premium Discount
Guidelines.

The Authority may at any time impose further conditions on an
approva by notice in writing, and vary or revoke those conditions
by notice in writing.
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158 Functions of a PDA

A PDA hasthe following functions:

(@) to audit the performance and systems of employers to assess
whether standards, benchmarks or performance criteria set by
the Authority have been met,

(b) to issue certificates verifying whether those employers are
entitled to a premium discount under the Scheme,

(c) such other functions as are set out in the Premium Discount
Guidelines.

159 Relationship with employer

(1)
)

An employer may engage a PDA to act as PDA in relation to the
employer for the purposes of the Scheme.

The PDA engaged by an employer may engage any other person or
body in order to assist it to carry out its functions in relation to the
employer under the Scheme.

160 Principals of a PDA

(1)
)

)
(4)

A PDA must have at least one Principal, and may have more than
one Principal.

A Principal of aPDA isanindividual who is:

(@ amember of the PDA (other than a person engaged by the
PDA as referred to in paragraph (e) of the definition of
member in clause 152), and

(b) nominated as a Principal by the PDA.
Anindividual may not be a Principal of more than one PDA.

Subclause (3) does not prevent a member of a PDA from carrying
out work for more than one PDA.

161 Functions of Principals

The function of a Principal of a PDA isto ensure that the PDA and
each member of the PDA complies with this Part, the Code of
Conduct for PDASs, the Premium Discount Guidelines, the
performance agreement signed by the PDA and any directionsgiven
by the Authority under clause 191.
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1)

2

©)

(4)

)

(6)

The Authority may at any time review the performance and
operations of a PDA, or of any member of the PDA, in accordance
with the Premium Discount Guidelines.

For the purpose of conducting a review under this clause, the
Authority may make such inquiries and undertake such
investigations as it thinks fit.

The Authority may take action at any time under subclause (4) if it
determines that:

(@) the PDA or a member of the PDA has failed to comply with
this Part, the Premium Discount Guidelines, the Code of
Conduct for PDAS, the performance agreement signed by the
PDA or with any direction given by the Authority under
clause 191, or

(b) the PDA has become bankrupt, applied to take the benefit of
any law for the relief of bankrupt or insolvent debtors,
compounded with its creditors or made an assignment of its
remuneration for their benefit, or

(c) the PDA has entered into administration (whether voluntary
or involuntary) or has been wound up, or

(d) the PDA has not been engaged by an employer during the
three years preceding the commencement of areview by the
Authority, or

(e) aPrincipa of the PDA ceases to be a member of the PDA,
being a person who, in the opinion of the Authority, was
integral to the performance or operations of the PDA.

The Authority may take any one or more of the following actions:

(@) disallow or adjust the PDA Rating of the PDA by notice in
writing,

(b) disallow or adjust the entitlement to a premium discount of an
employer by whom the PDA is engaged by notice in writing,

(c) suspend or cancel the approval of a PDA by noticein writing.

Before taking action under subclause (4), the Authority may give an

employer by whom the PDA concerned is engaged an opportunity

to make oral or written submissions to the Authority about the
matter.

An action referred to in subclause (4) takes effect 14 days after
notice of the action is given to the PDA.

Page 101



2003 No 628

Clause 163 Workers Compensation Regulation 2003
Part 21 Premium Discount Scheme
(7) The actions that the Authority may take under subclause (4) arein

addition to any other powers of the Authority.

Note. For example, the Authority may also issue directions to a PDA or impose
or vary conditions of an approval of a PDA.

Subdivision 2 PDA Ratings

163 Initial PDA Ratings

1)
2

©)

(4)

Initsapproval of aPDA, the Authority isto classify it asa Category
1, aCategory 2 or a Category 3 PDA.

A Category 1 PDA has the PDA Rating for a Category 1 PDA
specified in the Table to this clause until immediately before 4 pm
on 30 June following its approval, unless the Authority reclassifies
it as a Category 2 PDA under subclause (3).

A Category 1 PDA may, in accordance with the Premium Discount
Guidelines, request the Authority to reclassify the PDA as a
Category 2 PDA. The following provisions apply if such a request
is made:

(@) theAuthority isto determinein accordance with the Premium
Discount Guidelines whether to reclassify the PDA as a
Category 2 PDA,

(b) if the Authority reclassifies the PDA, the PDA has the PDA
Rating for a Category 2 PDA specified in the Table to this
clause from the date that the Authority notifies it of the
reclassification until immediately before 4 pm on 30 June
following its approval, and thereafter the PDA Rating of the
PDA is as determined by the Authority under clause 164.

A Category 2 PDA or a Category 3 PDA has the PDA Rating
specified in the Table to this clause for that category of PDA until
immediately before 4 pm on 30 June following its approval.
Thereafter, the PDA Rating of the PDA is as determined by the
Authority under clause 164.
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Table
PDA Category PDA Rating
Category 1 PDA 5%
Category 2 PDA 10%
Category 3 PDA 15%

164 Subsequent determination of PDA Rating by Authority

(1)

)

©)

(4)

©)

(6)

Each year the Authority isto:

(@) assessthe success of each PDA in achieving cost savings for
employers engaging the PDA (including reductionsin the cost
of claimsfor employers), and

(b) onthe basis of that assessment, determine a PDA Rating for
each PDA of 0% to 15%.

A PDA Rating determined by the Authority for aPDA has effect (or
is taken to have effect) from the time specified by the Authority in
the notice of determination (whether or not the notice is given to the
PDA before or after the time specified in the notice).

A PDA Rating haseffect until immediately before the time specified
by the Authority in the next notice of determination of the PDA
Rating for the PDA (including a notice disallowing or adjusting the
PDA Rating of the PDA under clause 162).

The assessment referred to in subclause (1) (@) is to be undertaken
in accordance with the Premium Discount Guidelines, and
otherwise as the Authority determines.

For the purpose of undertaking an assessment, the Authority may
make such inquiries and undertake such investigations as it thinks
fit.

The Authority may publish the PDA Rating of PDAs from time to
time in such manner as the Authority determines.

165 PDA Rating not transferable

)

A member of a PDA who becomes a member of another PDA or
carries out work for another PDA does not thereby transfer the PDA
Rating of the first-mentioned PDA to that other PDA.
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(2) A PDA that mergeswith, or acquiresor isacquired by, another PDA

Division 3

does not thereby transfer its PDA Rating to the other PDA, or
acquire the PDA Rating of that other PDA.

Small Business Strategy

166 Approval of sponsors

1)

2

©)

The Authority may on application approve any of thefollowing (the
applicant) as a sponsor in accordance with the Premium Discount
Guidelines:

(@ abody or organisation,

(b) agroup consisting of more than one body or organisation.
The Authority may not approve an applicant as a sponsor unless:
(@) the applicant has an Australian Business Number, and

(b) the applicant has provided to the Authority such information
as the Authority may reasonably require in order to assess the
application.

For the purpose of an assessment under this clause, the Authority
may make such inquiries and undertake such investigations about
the applicant as it thinks fit.

167 Conditions of approval

)

An approval as a sponsor is subject to the following conditions:

(@ the sponsor must hold professional indemnity insurance
covering the activities of the sponsor (including the activities
of each person employed or engaged by the sponsor) in
carrying out the functions of a sponsor,

(b) the sponsor must comply with the Code of Conduct for
Sponsors,
Note. Clause 187 (2) provides that it is an offence for a sponsor to fail to
comply with the Code of Conduct for Sponsors.

(c) the sponsor must comply with the Premium Discount
Guidelines and any directions given by the Authority under
clause 191,

(d) the sponsor must comply with the terms of any funding
agreement between the sponsor and the Authority,

(e) the sponsor must co-operate with any review of the sponsor
by the Authority under clause 173, and must alow the
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168

169

170

2

Authority access to the sponsor’s premises and records for
that purpose,

(f) any conditions of approval set out in the Premium Discount
Guidelines.

The Authority may at any time impose further conditions on an
approva by notice in writing, and vary or revoke those conditions
by notice in writing.

Authority may invite proposals for small business discount
programs

(1)

2
©)

The Authority may at any time, in such manner as the Authority
determines, invite sponsors to submit a proposal to conduct a
program to assist employers to improve their occupational health
and safety and injury management performance (a small business
premium discount program).

A proposal isto be made in accordance with the Premium Discount
Guidelines.

The Authority may request the sponsor to provide further
information or particulars about the proposed small business
premium discount program.

Assessment of proposals

(1)

)

The Authority is to assess proposals for small business premium
discount programs according to criteriaand procedures set out in the
Premium Discount Guidelines.

After such assessment, the Authority may accept or reject the
proposal, or accept it subject to specified modifications.

Funding agreements

A sponsor whose proposal has been accepted with or without
modifications by the Authority may enter into an agreement (a
funding agreement) in accordance with the Premium Discount
Guidelines with the Authority by which the Authority agrees to
provide funds to the sponsor for the proposed small business
premium discount program on the terms set out in the funding
agreement.
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171 Relationship with employer

1)

)

An employer may enrol in a small business premium discount
program proposed to be conducted by a sponsor at any time after the
sponsor is approved up to 6 months after the commencement of a
premium year (within the meaning of clause 174) of the employer.

An employer who enrolled in a small business premium discount
program of 2 years duration and who has passed the third
verification for that program (within the meaning of clause 174)
may enrol in the third year of a small business premium discount
program of 3 years duration, but only with the consent of the
sponsor conducting that program.

172 Functions of a sponsor

A sponsor has the following functions:

(@ toimplement itssmall business premium discount programin
accordance with the funding agreement, this Part, the
Premium Discount Guidelines, the Code of Conduct for
Sponsors and any directions given by the Authority under
clause 191,

(b) such other functions as are set out in the Premium Discount
Guidelines.

173 Review of sponsors by Authority

(1)

)

)

The Authority may at any time review the performance and
operations of a sponsor in accordance with the Premium Discount
Guidelines.

For the purpose of conducting a review under this clause, the
Authority may make such inquiries and undertake such
investigations as it thinks fit.

The Authority may take action at any time under subclause (4) if it
determines that:

(@) asponsor has failed to comply with the funding agreement,
this Part, the Premium Discount Guidelines, the Code of
Conduct for Sponsors or with any direction given by the
Authority under clause 191, or

(b) the sponsor has become bankrupt, applied to take the benefit
of any law for the relief of bankrupt or insolvent debtors,
compounded with its creditors or made an assignment of its
remuneration for their benefit, or
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(4)

)

(6)

(7)
(8)

(9)

(c) the sponsor has entered into administration (whether
voluntary or involuntary) or has been wound up, or

(d) the small business premium discount program conducted by
the sponsor has ceased to be viable.

The Authority may take any one or more of the following actions:

(@) disallow or adjust the entitlement to a premium discount of an
enrolled employer by notice in writing,

(b) suspend or cancel the approval of a sponsor by notice in
writing,
(c) suspend or cancel the sponsor’s program by noticein writing.

The Authority may by notice in writing require a sponsor to repay
to the Authority any funds provided to the sponsor by the Authority
that:

(@ have not been spent by the sponsor, or

(b) if spent, were not spent in accordance with the funding
agreement.

Before taking action under subclause (4), the Authority may givean
employer enrolled in a program conducted by the sponsor
concerned an opportunity to make oral or written submissionsto the
Authority about the matter.

Anactionreferred toin subclause (4) or (5) takes effect 14 days after
the notice of the action is given to the sponsor.

The actions that the Authority may take under subclause (4) or (5)
arein addition to any other powers of the Authority.

Note. For example, the Authority may also issue directions to a sponsor or
impose or vary conditions of an approval of a sponsor.

The Authority may recover funds payable to it under subclause (5)
as adebt in acourt of competent jurisdiction.

Division 4 Premium discounts

174 Definitions

)

In this Division:
first verification means a verification to assess whether:

(@ in the case of an employer participating in the PDS
(General)—the employer has met the standards, benchmarks
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or performance criteria set by the Authority for the first
verification, or

(b) inthe case of an employer participating in the Small Business
Strategy—the employer has met the objectives set by the
employer’ s sponsor for the first verification.

first year of participation, in relation to an employer, means the
premium year of the employer in which the employer attempts to
pass the first verification and the second verification.

fourth verification means a verification to assess whether:

(@ in the case of an employer participating in the PDS
(General)—the employer has met the standards, benchmarks
or performance criteria set by the Authority for the fourth
verification, or

(b) inthe case of an employer participating in the Small Business
Strategy—the employer has met the objectives set by the
employer’ s sponsor for the fourth verification.

premium year, in relation to an employer, means a period of
insurance of up to 12 consecutive months commencing on the date
of issue or renewal of apolicy of insurance by the employer.

second verification means a verification to assess whether:

(@ in the case of an employer participating in the PDS
(General)—the employer has met the standards, benchmarks
or performance criteria set by the Authority for the second
verification, or

(b) inthe case of an employer participating in the Small Business
Strategy—the employer has met the objectives set by the
employer’ s sponsor for the second verification.

second year of participation, in relation to an employer, means the
premium year of the employer in which the employer attempts to
pass the third verification.

third verification means a verification to assess whether:

(@ in the case of an employer participating in the PDS
(General)—the employer has met the standards, benchmarks
or performance criteria set by the Authority for the third
verification, or

(b) inthe case of an employer participating in the Small Business
Strategy—the employer has met the objectives set by the
employer’ s sponsor for the third verification.
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)

third year of participation, in relation to an employer, means the
premium year of the employer in which the employer attempts to
pass the fourth verification.

year of participation means the first year of participation, the
second year of participation or the third year of participation.

For the purposes of this Division:

(@ anemployer passes a verification when the employer’s PDA
or sponsor issues a certificate verifying that the employer:

(i) in the case of an employer participating in the PDS
(General)—has met the standards, benchmarks or
performance criteria set by the Authority for that
verification, or

(i) in the case of an employer participating in the Small
Business Strategy—has met the objectives set by the
sponsor for that verification, and

(b) areference to a PDA Rating, in relation to a PDA verifying
that an employer has passed averification, isareferenceto the
PDA Rating of the PDA at the time that it so verifies.

175 First year of participation

(1)

)

©)

An employer is to attempt to pass the first verification within 6
months of the commencement of the employer’s first year of
participation. The employer may make more than one attempt
during that period.

If the employer’s PDA or sponsor verifies that the employer has
passed the first verification within that period, the employer is
provisionally entitled to a discount on the insurance premium
payable with respect to the employer’ sfirst year of participation.

The amount of premium discount to which the employer is
provisionally entitled is to be calculated in accordance with the
relevant Insurance Premiums Order. For that purpose, the PDS level
for thefirst year of participation is:

(@ in the case of an employer participating in the PDS
(General)—a percentage rate equal to the PDA Rating of the
PDA who verifies that the employer has passed the first
verification, or
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(4)

©)

(b) inthe case of an employer participating in the Small Business
Strategy—a percentage rate of 10%.

Note. The relevant Insurance Premiums Order may set a maximum amount of
premium discount for a year of participation.

An employer isto attempt to pass the second verification within 12
months of the commencement of the employer’s first year of
participation. The employer may make more than one attempt
during that period.

The employer’ s entitlement to the discount referred to in subclause
(2) is confirmed if the employer’s PDA or sponsor verifies that the
employer has passed the second verification.

176 Change in PDA Rating—first year of participation

1)
2

)

This clause applies to an employer who is participating in the PDS
(General).

If the PDA who verifies that the employer has passed the second
verification is the same PDA who verified that the employer passed
the first verification, but the PDA Rating of that PDA has changed
since then, the PDS level for the first year of participation is a
percentage rate equal to the PDA Rating of the PDA at the time that
the PDA verifies that the employer has passed the second
verification (even though that may result in alower PDS level).

If the PDA who verifies that the employer has passed the second
verification is different to the PDA who verified that the employer
passed the first verification, the PDS level for the first year of
participation is a percentage rate equal to the PDA Rating of the
PDA who verifies that the employer has passed the second
verification (even though that may result in alower PDS level).

177 Second year of participation

(1)

)

An employer isprovisionally entitled to adiscount on the insurance
premium payable with respect to the employer’s second year of
participation if the employer’s PDA or sponsor verifies that the
employer has passed the second verification.

The amount of premium discount to which the employer is

provisionally entitled is to be calculated in accordance with the

relevant Insurance Premiums Order. For that purpose, the PDS level

for the employer’ s second year of participation is:

(@ in the case of an employer participating in the PDS
(General)—a percentage rate equal to two-thirds of the PDA
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178

179

©)

(4)

Rating of the PDA who verifies that the employer has passed
the second verification, and

(b) inthe case of an employer participating in the Small Business
Strategy—a percentage rate of 10%.

Note. The relevant Insurance Premiums Order may set a maximum amount of
premium discount for a year of participation.

An employer is to attempt to pass the third verification within 12
months of the commencement of the employer’s second year of
participation. The employer may make more than one attempt
during that period.

The employer’ s entitlement to the discount referred to in subclause
(1) is confirmed if the employer’s PDA or sponsor verifies that the
employer has passed the third verification.

Change in PDA Rating—second year of participation

(1)
)

©)

This clause applies to an employer who is participating in the PDS
(General).

If the PDA who verifies that the employer has passed the third
verification is the same PDA who verified that the employer passed
the second verification, but the PDA Rating of that PDA has
changed since then, the PDS level for the second year of
participation is a percentage rate equal to two-thirds of the PDA
Rating of the PDA at the time that the PDA verifies that the
employer has passed the third verification (even though that may
result in alower PDS level).

If the PDA who verifies that the employer has passed the third
verification is different to the PDA who verified that the employer
passed the second verification, the PDS level for the second year of
participation is a percentage rate equal to two-thirds of the PDA
Rating of the PDA who verifies that the employer has passed the
third verification (even though that may resultinalower PDSlevel).

Third year of participation

(1)

An employer isprovisionally entitled to adiscount on the insurance
premium payable with respect to the employer’s third year of
participation if the employer’s PDA or sponsor verifies that the
employer has passed the third verification.

Note. An employer who is participating in the Small Business Strategy has a
third year of participation only if the employer is enrolled in a small business
premium discount program of 3 years duration.
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(2) The amount of premium discount to which the employer is

©)

(4)

provisionally entitled is to be calculated in accordance with the
relevant Insurance Premiums Order. For that purpose, the PDS level
for the third year of participationis:

(@ in the case of an employer participating in the PDS
(General)—a percentage rate equal to one-third of the PDA
Rating of the PDA who verifies that the employer has passed
the third verification, or

(b) inthe case of an employer participating in the Small Business
Strategy—a percentage rate of 5%.

Note. The relevant Insurance Premiums Order may set a maximum amount of
premium discount for a year of participation.

An employer is to attempt to pass the fourth verification within 12
months of the commencement of the employer’s third year of
participation. The employer may make more than one attempt
during that period.

The employer’ s entitlement to the discount referred to in subclause
(2) is confirmed if the employer’s PDA or sponsor verifies that the
employer has passed the fourth verification.

180 Change in PDA Rating—third year of participation

(1)
)

©)

This clause applies to an employer who is participating in the PDS
(General).

If the PDA who verifies that the employer has passed the fourth
verification is the same PDA who verified that the employer passed
the third verification, but the PDA Rating of that PDA has changed
since then, the PDS level for the third year of participation is a
percentage rate equal to one-third of the PDA Rating of the PDA at
the time that the PDA verifies that the employer has passed the
fourth verification (even though that may result in a lower PDS
level).

If the PDA who verifies that the employer has passed the fourth
verification is different to the PDA who verified that the employer
passed the third verification, the PDS level for the third year of
participation is a percentage rate equal to one-third of the PDA
Rating of the PDA who verifies that the employer has passed the
fourth verification (even though that may result in a lower PDS
level).
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182

183

1)

)

)

(4)

A PDA verifies whether an employer has passed a verification by
carrying out an audit. A PDA must carry out an audit in accordance
with the Premium Discount Guidelines and any directions given by
the Authority under clause 191.

A PDA isto verify an employer as having passed a verification if
the employer has achieved the standards, benchmarks or
performance criteria set by the Authority for that verification.

A sponsor must carry out a verification in accordance with the terms
of the funding agreement, the Premium Discount Guidelines and
any directions given by the Authority under clause 191.

A sponsor isto verify an employer as having passed averification if
the employer has met the objectives set by the sponsor for that
verification.

Provisional entitlement not confirmed

An employer who does not pass a verification within the period
specified for that verification (and whose provisional entitlement to
adiscount istherefore not confirmed) must repay to the employer’s
insurer (in such manner as the insurer specifies) an amount equal to
the amount of discount received by the employer as a result of the
provisional entitlement.

Year of participation may be repeated

(1)

)

©)

An employer who does not pass a verification specified for ayear of
participation within the period specified for that year of
participation may attempt to pass that verification again in the
employer’s next premium year, or the premium year following that
premium year.

However, an employer participating in the Small Business Strategy
may only attempt to pass a verification again under this clause with
the sponsor’ s consent.

First verification and second verification attempted again

Clause 175 (and clause 176, if relevant) apply to the premium year
in which the employer attempts to pass the first verification and the
second verification again.

Page 113



2003 No 628
Clause 184 Workers Compensation Regulation 2003

Part 21 Premium Discount Scheme

(4) Second verification only attempted again

If the employer passed the first verification in the employer’s first
year of participation but did not pass the second verification, the
following provisions apply:

(@ inthe premium year in which the employer attempts to pass
the second verification again, the employer is taken to have
passed the first verification and is not required to pass that
verification again,

(b) clause 175 (and clause 176, if relevant) otherwise apply to
that premium year.

(5) Third verification attempted again

Clause 177 (and clause 178, if relevant) apply to the premium year
in which the employer attempts to pass the third verification again.

(6) Fourth verification attempted again

Clause 179 (and clause 180, if relevant) apply to the premium year
in which the employer attemptsto pass the fourth verification again.

184 Time limits on participation in Scheme

An employer ceasesto be eligible to participate in the Scheme after
the expiry of a period of 5 years from the commencement of the
premium year in which the employer first attempted to passthefirst
verification.

Division 5 Reviews and appeals

185 Internal review

(1) Anapplicant for approval as a PDA that is aggrieved by a decision
of the Authority to refuse to approve the applicant may request the
General Manager of the Authority to review the decision.

(2) A PDA thatisaggrieved by adetermination of aPDA Rating for the
PDA by the Authority may request the General Manager to review
the determination.

(3) A request for areview isto:
(8 beinwriting, and
(b) clearly outline the reasons for the request, and
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(4)

)

(c) beserved ontheAuthority within 14 days of the day onwhich
the Authority gave the applicant notice of the decision or
determination concerned.

The PDA isto provide any documents or information in support of
the request that the Authority requiresthe PDA by notice in writing
to provide.

The General Manager may delegate the review of a decision or
determination under this clause, but only to a person who was not
involved with the original decision or determination.

186 Appeal to Administrative Decisions Tribunal

(1)

2

)

Division 6

A PDA that is aggrieved by adecision of the Authority to cancel or
suspend the PDA’s approval may appeal to the Administrative
Decisions Tribuna (the Tribunal) against the decision.

An appeal must be made within 14 days (or such longer period as
the Authority may allow) after notice of the decision is given to the
PDA. The appeal is to be lodged with the Tribunal, and notice
giving details of the appeal isto be given to the Authority.

An appeal does not affect any decision with respect to which it is
made until the appeal is determined.

Offences
Note.

The workers compensation legislation sets out other offences that may affect
persons participating in or involved in the Scheme, in particular offences dealing
with fraud on the workers compensation scheme (see section 173A (Giving
false information for premium calculation) of the Act and section 235A (Fraud
on workers compensation scheme) of the Workplace Injury Management and
Workers Compensation Act 1998.

187 Failure to comply with Code of Conduct

(1)

)

A PDA must comply with the Code of Conduct for PDAS.
Maximum penalty: 50 penalty units.

A sponsor must comply with the Code of Conduct for Sponsors.
Maximum penalty: 50 penalty units.
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188 Purporting to be a PDA

1)

2

©)

A person who is not a PDA must not indicate that the person is a
PDA.

Maximum penalty: 50 penalty units.

A person who is not a member of a PDA must not indicate that the
person is amember of aPDA.

Maximum penalty: 50 penalty units.

Without limiting subclauses (2) and (3), a person indicates that the
person is a PDA or a member of a PDA if the person continues to
act asaPDA or amember of a PDA after the approval of the PDA
has been suspended or cancelled.

189 Failure to notify Authority of changes concerning PDA

Division 7

A PDA must notify the Authority in writing if any of the following
changes takes place within 14 days after the change takes place:

(@ aPrincipal of the PDA ceases to be a Principal, or a member
of the PDA,

(b) thePDA ceasesto operate, or mergeswith or acquires another
PDA,

(c) achangeinthe composition of the PDA that materially affects
the skills or expertise of the PDA in occupationa health and
safety or injury management.

Maximum penalty: 50 penalty units.

General

190 Premium Discount Guidelines

The Authority may from time to time issue guidelines for or with
respect to the following matters:

(@) the criteria to be used by the Authority in determining the
suitability of an applicant, or a class of applicants, to be a
PDA or a sponsor,

(b) conditions of approval for PDAs and sponsors,
(c) thefunctionsof PDASs and sponsors,

(d) the engagement of PDAs by employers (including fees
payable to PDAs by employers),
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(€)

the enrolment of employers in small business premium
discount programs (including fees payable to sponsors by
employers),

(f) thecriteriato be used by the Authority in classifying a PDA
asaCategory 1 PDA, aCategory 2 PDA or aCategory 3 PDA,

(9) the reclassification of a Category 1 PDA as a Category 2
PDA,

(h)  the criteria to be used by the Authority in determining PDA
Ratings for PDAS,

(i) benchmarks, standards or performance criteriato be achieved
by employers in order for the employers to be entitled to a
premium discount under the PDS (Genera) or the Small
Business Strategy,

(j) notification of matters and provision of information to the
Authority by PDAs and sponsors,

(k) the carrying out of audits and verifications by PDAs and
verifications by sponsors,

() the submission and assessment of proposals for small
business premium discount programs,

(m) the content and conduct of small business premium discount
programs,

(n) the nature of funding agreements between the Authority and
SPONSOrs,

(o) review of PDASs or sponsors by the Authority,

(p) other matters in connection with the Scheme.

191 Directions by Authority to PDAs or sponsors
The Authority may at any time give directions to PDAs and
sponsors concerning the carrying out of the Scheme. Such directions
may be given to all PDASs or sponsors, or to a particular PDA or
sponsor, or a particular class of PDAS or sponsors.

192 Codes of Conduct

(1) The Authority may at any time issue a Code of Conduct for PDAs
or a Code of Conduct for Sponsors (or both) and may at any time
vary or revoke a Code of Conduct.
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(2) A Code of Conduct may provide for any of the following matters:

(@) conditions of approval for PDAS or sponsors or particular
classes of PDAS or sponsors,

(b) standards of behaviour of PDAs and members of PDAS,

(c) standards of behaviour of sponsors, and persons employed or
engaged by sponsors to carry out the functions of a sponsor
under the Scheme,

(d) operationa requirements for PDAS or Sponsors,
(e) any other matter in connection with the Scheme.

193 Calculation of premium discount

)

)

©)

Caculation of the amount of a premium discount under this Part is
to be made in accordance with the relevant Insurance Premiums
Order, including any maximum premium discount amount set in the
relevant Insurance Premiums Order.

Aninsurer may make provision for any premium discount to which
an employer is entitled (and any adjustments arising from changes
to an entitlement to the discount) in any manner that the insurer
chooses.

Note. For example, an insurer may give a premium discount by decreasing the
amount of an instalment payable, or by giving the employer a refund, or a rebate
on the next premium payable by the employer. The insurer may require an
employer whose entitlement to a discount was not confirmed to repay the
discount, or may increase the amount of an instalment payable.

Clause 149 does not prevent an insurer from adjusting an instalment
in accordance with this clause.

194 Powers of Authority if PDA or sponsor ceases to operate

)

)

If a PDA ceases to operate (whether because its approva is
suspended or cancelled or for any other reason), the Authority may
do such things as it thinks fit to enable the employer to continue to
participate in the PDS (General), including arranging another PDA
for the employer.

If a sponsor ceases to operate (whether because its approva is
suspended or cancelled or for any other reason), the Authority may
do such things as it thinks fit to enable the employer to continue to
participate in the Small Business Strategy, including arranging for
enrolled employers to participate in a small business premium
discount program conducted by another sponsor.
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195 Statistics

The Authority may collect and disseminate statistics and other
information arising out of the Scheme (including records of
individuals) for the following purposes:

(@ promoting education and knowledge about the Scheme or
about occupational health and safety or injury management,

(b) research into workers compensation, occupational health and
safety or injury management,

(c) datistical analysis.
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196 Additional records to be kept by employers

Pursuant to section 174 of the Act, an employer must keep records
of the following additional matters:

(@

(b)

to the extent that is relevant to the employer—the number of
taxi plates of the employer, the number of rides for jockeys,
the number of bouts for boxers and wrestlers and the number
of games for football players,

in the case of workers paid under contracts of the kind referred
to in paragraph (b) of the definition of wages in section 174
(9) of the Act—details of the contract concerned and related
documentation, sufficient to enable an insurer to determine
the amount of any costs to be deducted as referred to in that

paragraph.

197 Uninsured Liability and Indemnity Scheme—modification of
provisions of the Act

For the purposes of section 148 (3) of the Act, the following
modifications are made to the provisions of the Act in their
application to claims made under the Scheme:

(@

(b)

(©)

(d)

referencesin sections 40A, 54, 83 and 84 of the 1987 Act and
in sections 71, 119, 122, 125 and 126 of the 1998 Act to an
insurer, self-insurer or employer are to be read as references
to the Authority,

referencesin sections 11A (8) and 38A of the 1987 Actandin
sections 58 and 65 (5) of the 1998 Act to an insurer or self-
insurer are to be read as references to the Authority,

in a case where the employer named as a respondent as
referred to in section 144 (2) (a) of the Act is a corporation
that has ceased to exist or a deceased person whose estate has
been distributed—section 144 (2) is to be read as if it aso
provided that (in such a case) the application is not, subject to
any rules of the Compensation Court or the Commission,
required to serve a copy of the application on that person,

section 174 (6A) of the Act isto be read asif:

(i) thewords*, at the request of an insurer who has issued
a policy of insurance to an employer,” were omitted,
and
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(€)

(f)

9

(i) the reference to the insurer were a reference to the
Authority or a person authorised by the Authority, and

(iii)  section 174 (6B) were omitted,

in section 52A (2) of the Act the reference to the person liable
to make the payments is to be read as reference to the
Authority, and the reference to the person’sintention is to be
read as reference to the Authority’ s intention,

thereisto beinserted at the end of section 52A (2) of the Act
“This subsection applies whether or not the payments are
made under an award or order of the Compensation Court or
the Commission.”,

the reference in section 52A (6) of the Act to the worker’s
employer or the employer’ sinsurer isto beread asareference
to the Authority.

198 Costs of medical assessment: sec 330 of 1998 Act

An employer or insurer is not required to pay any costs of medical
assessment in connection with:

1)

)

(@

(b)
(©)

(d)

a medical assessment under Part 7 of Chapter 7 of the 1998
Act, if the worker failed without reasonable excuse to submit
himself or herself to amedical examination conducted for the
assessment, or

any further examination conducted for a medical assessment
referred to in paragraph (@), or

an appeal against such a medical assessment, if the worker
failed without reasonable excuse to attend a hearing on the
appeal, or

any further hearing held on an appeal referred to in paragraph
(©).

The worker isrequired to pay any costs of assessment referredtoin
subclause (1) (a)—(d).

199 Arrangement of business before Commission: sec 349 of 1998 Act

The President determines which Presidential member will hear an
appeal against adecision of an Arbitrator or an application for leave
to appeal.

The Registrar determines which Arbitrator will hear any other
matter before the Commission.

)

)
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200 Proceedingsto enter up award on agreement for compensation: sec
66B of 1987 Act

An application for determination of a claim for compensation by
way of an award to give effect to an agreement between the parties
may be lodged only if the application is accompanied by such
evidence that the proceedings are not prevented by section 66B of
the 1987 Act from being entertained by the Commission as is
specified by the Rules of the Commission for that purpose.
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Part 23  Savings, transitional and other provisions

Division 1 General

201 Repeal
The Workers Compensation Transitional Regulation 1997 is
repealed.

202 Saving

Any act, matter or thing that, immediately before the repeal of the
Workers Compensation (General) Regulation 1995, the Workers
Compensation (Insurance Premiums) Regulation 1995 or the
Workers Compensation Transitional Regulation 1997, had effect
under any of those Regulations continues to have effect under this
Regulation.

203 Exemptions for coal miners—1996 amendments

A worker employed in or about a mine to which the Coal Mines
Regulation Act 1982 applies is exempt from the operation of the
amendments made by the following provisions of the WorkCover
Legislation Amendment Act 1996, with effect from the date of assent
to that Act:

(@ Schedule 1.2 (Employment required to be substantial
contributing factor),

(b) Schedule 1.4 (Reduction in maximum lump sum
compensation amounts),

(c) Schedule 1.6 (Deduction for previous injuries and pre-
existing conditions and abnormalities).

204 Application of Chapter 4 of 1998 Act

Chapter 4 (Workers compensation) of the 1998 Act extends to an
injury received before the commencement of that Chapter, subject
to this Part.

205 Restrictions on commencing court proceedings

(1) Division 5 (Restrictions on commencing court proceedings) of Part
2 of Chapter 4 of the 1998 Act does not apply to the commencement
of court proceedings in respect of compensation if:
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206

207

208

(@) a dispute about that compensation was referred for
conciliation under Division 2 of Part 4 of the 1987 Act before
31 July 1998, or

(b) court proceedings in respect of that compensation were
validly commenced under the 1987 Act before 31 July 1998.

(2) The provisions of Divisions 3A and 3B of Part 4 of the 1987 Act
continue to apply (asif they had not been repeal ed) to and in respect
of the commencement of the court proceedings referred to in those
provisions except court proceedings in respect of which Division 5
of Part 2 of Chapter 4 of the 1998 Act applies.

Time for making claim

Section 65 (13) of the 1998 Act applies in respect of an injury, or
death resulting from an injury, received before the commencement
of that subsection (but not before 4 pm on 30 June 1987), as if
paragraphs (a) and (b) of that subsection read as follows:

(@ theclam is made within whichever of the following periods
ends later:

(i) the period of 3 years commencing when the injury or
accident happened or, in the case of death, on the date
of death,

(i) the period of 1 year that commences when this section
commences,

(b) the claim is not made within that period but the claim isin
respect of an injury resulting in the death or serious and
permanent disablement of aworker.

Contributions to WorkCover Authority Fund

Part 9 (WorkCover Authority Fund) of the 1987 Act continues to
apply (despite its repeal) to and in respect of financial years up to
and including the financial year commencing on 1 July 2001.

Reduction of maximum section 38 benefits period

(1) Theamendments made to section 38 of the 1987 Act by the Workers
Compensation Legidation Amendment Act 1998 do not apply to a
worker in respect of any period of incapacity after the
commencement of those amendments that results from an injury
before that commencement if the worker was in receipt of
compensation in accordance with that section before that
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209

210

211

)

commencement for any period of incapacity resulting from that
injury.

Clause 5D (2) of Part 4 of Schedule 6 to the 1987 Act is subject to
this clause.

Application of amendment to section 52 of the 1987 Act

(1)

)

)

In this clause, the 2001 amendment means the amendment to
section 52 (2) (b) of the Workers Compensation Act 1987 made by
the Workers Compensation Legislation Amendment Act 2001.

Section 52 (2) (b) of the 1987 Act, as amended by the 2001
amendment, applies to an injury received before or after the
commencement of that amendment.

However, this clause does not revive or create any entitlement to
weekly payments of compensation for a person who, before the
commencement of the 2001 amendment, had ceased to receive a
weekly payment of compensation by virtue of the operation of
section 52 (2) (b) before its amendment by the 2001 amendment
(being an entitlement that the person would not have apart from this
clause).

Application of amendments to definition of “wages”

An amendment made to the 1987 Act by Schedule 2 [4], [5], [6] or
[7] to the Wor kers Compensation Legislation Amendment Act 2002:

(@) does not apply to wages paid before 4 pm on 30 June 2003,
and

(b) does not apply in respect of a policy of insurance issued or
renewed before 4 pm on 30 June 2003.

Amendment relating to 18 month limit for common law claims—
transitional provision

The amendment to section 151D (1) of the Act made by Schedule 5
(7) to the Workers Compensation Legislation (Amendment) Act
1994 extends to proceedings in respect of injuries received before
the commencement of the amendment (including proceedings
pending at that commencement).

Page 125



2003 No 6

28

Clause 212 Workers Compensation Regulation 2003
Part 23 Savings, transitional and other provisions
Division 2 1996 amending Act

212 Definition

In this Division:

the 1996 amending Act means the WorkCover Legisation
Amendment Act 1996.

213 Coal miners

(1)

)

The amendments made to the Workers Compensation Act 1987 by
the following provisions of the 1996 amending Act do not apply in
respect of an injury received before 1 July 1997 by a worker
employed in or about a mine to which the Coal Mines Regulation
Act 1982 applies:

(@ Schedule 1.2 (Employment required to be substantial
contributing factor),

(b) Schedule 1.4 (Reduction in maximum |ump sum
compensation amounts),

(c) Schedule 1.5 (Discontinuation of weekly payments after 2
years),

(d) Schedule 1.6 (Deduction for previous injuries and pre-
existing conditions and abnormalities).

Clause 1 (3) of Part 18 of Schedule 6 to the Act appliesin respect of
an injury received before 1 January 1998 as if the reference in
paragraph (c) of that subclause to the period of 78 weeks after the
date of the injury concerned were a reference to the first 78 weeks
of incapacity for work (whether total or partial, or both) after the
worker becomes (or became) entitled to weekly payments of
compensation in respect of the incapacity resulting from the injury.
Separate periods of incapacity resulting from the sameinjury areto
be aggregated to determine the period of incapacity for work.

214 Medical certificate accompanying weekly compensation claims

Section 92 (1C) and (1D) of the Act do not apply in respect of a
claim for compensation made before 1 April 1997, except a claim
for weekly payments of compensation in respect of a psychological
injury (within the meaning of section 11A of the Act).
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215 Discontinuation of weekly payments after 104 weeks—injuries

before commencement of section 52A

1)

)

Section 52A of the Act applieswithout any payment discontinuation
notice being given and the worker concerned may apply to the
Compensation Court under section 52B (1) of the Act for a
determination of any dispute about the operation of section 52A of
the Act (even though no such notice has been given), in the
following cases:

(@) any case where court proceedings in respect of the weekly
payments of compensation concerned are pending as at the
commencement of section 52A of the Act (other than a case
referred to in clause 14 (3) of Part 4 of Schedule 6 to the Act),

(b) any case where court proceedings are commenced after the
commencement of section 52A of the Act, being proceedings
that involve a claim for weekly payments of compensation in
respect of a period of incapacity for work (resulting from an
injury received before that commencement) that includes any
period of incapacity beyond the first 104 weeks of incapacity
referred to in section 52A (1) of the Act (as determined in
accordance with clause 14 (2) (e) of Part 4 of Schedule 6 to
the Act).

This clause does not prevent the person on whom the claim has been
made from giving the worker a notice informing the worker about
the existence and effect of section 52A of the Act and alerting the
worker to the application, or possible application, of that section to
the worker. The giving of such a notice does not constitute an
admission of liability by an employer or insurer under the Act or
independently of the Act.

Division 3 2001 amending Acts
Subdivision 1 Preliminary
216 Definitions

In this Division:

amending Acts means the Workers Compensation Legislation
Amendment Act 2001 and the Workers Compensation Legislation
Further Amendment Act 2001.

existing claim, existing claim matter, new claim and new claim
matter have the same meaning asin Chapter 7 of the 1998 Act.
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218

219

ivision 2 Cessation of conciliation

Cessation of conciliation

(1) Onandfrom 1 January 2002:

(@) Divisions3and 4 of Part 2 of Chapter 4 of the 1998 Act cease
to apply to al existing claims and there is to be no further
conciliation of disputes in respect of existing claims on and
from that date, and

(b) aprovision of the 1987 Act or the 1998 Act is of no further
force or effect to the extent that it confers or imposes a power,
authority, duty or function on a conciliator or the Principal
Conciliator or provides for conciliation of a dispute.

(2) If a dispute has been referred to conciliation before the
commencement of this clause and a conciliation certificate has not
been issued before that commencement, court proceedings may be
commenced with respect to the dispute in accordance with sections
101-103 of the 1998 Act (as modified by clauses 218-220).

Modification of section 101 of 1998 Act (Restrictions on
commencing court proceedings about weekly payments)

(1) Section 101 of the 1998 Act is modified by replacing subsections
(1)—(3) with the following subsection:

(1) On and from 1 January 2002, a worker cannot commence
court proceedings in respect of weekly payments of
compensation within 21 days after the worker made the claim
for that compensation.

(2) This clause applies whether the claim for compensation was made
before or after the commencement of this clause.

Modification of section 102 of 1998 Act (Restrictions on
commencing court proceedings for lump sum compensation)

(1) Section 102 of the 1998 Act is modified by replacing subsections
(1)—(3) with the following subsection:

(1) On and from 1 January 2002, a worker cannot commence
court proceedings in respect of compensation under section
66 of the 1987 Act (as in force immediately before its
amendment by the amending Acts) within 2 months after the
worker made the claim for that compensation.
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(2) This clause applies whether the claim for compensation was made
before or after the commencement of this clause.

220 Modification of section 103 of 1998 Act (Restrictions on
commencing court proceedings about medical, hospital and other
expenses)

(1) Section 103 of the 1998 Act is modified by replacing subsections
(1)—(3) with the following subsection:

(1) On and from 1 January 2002, a worker cannot commence
court proceedings in respect of compensation under Division
3 (Compensation for medical, hospital and rehabilitation
expenses etc) or Divison 5 (Compensation for property
damage) of Part 3 of the 1987 Act within 28 days after the
worker made the claim for that compensation.

(2) This clause applies whether the claim for compensation was made
before or after the commencement of this clause.

221 Modification of sec 74 of 1998 Act (Insurers to give notice and
reasons when liability disputed)

On and from 1 January 2002, section 74 of the 1998 Act asit applies
to existing clams (that is, as in force immediately before its
amendment by the Workers Compensation Legislation Amendment
Act 2001) is modified by omitting section 74 (2) (b) and (c).

222 Modification of sec 121 of 1998 Act (Assessment of medical disputes
by approved medical specialists)

On and from 1 January 2002, section 121 is modified by reading the
reference to the Principal Conciliator in section 121 (2) (b) as a
reference to the Registrar of the Commission.

Subdivision 3 Medical assessment of new claims in respect
of pre-commencement injuries

223 Assessment of impairment dispute

The following modifications are prescribed to Part 7 of Chapter 7 of
the 1998 Act as that Part applies to a new claim in respect of an
injury received before the day on which that Part commences:

(@ omit section 322 (Assessment of impairment),

(b) omit section 323 (Deduction for previous injury or pre-
existing condition or abnormality).

Page 129



2003 No 628

Clause 224 Workers Compensation Regulation 2003
Part 23 Savings, transitional and other provisions
Subdivision 4 Transfer of existing claims

224  Transfer of existing claims

1)

)

©)

On and from 1 April 2002, each existing claim in respect of which
there is no pending application for determination by the
Compensation Court isto be treated asanew claim for the purposes
of the Workers Compensation Acts (under clause 5 of Part 18C of
Schedule 6 to the 1987 Act).

An existing clam in respect of which an application for
determination by the Compensation Court is pending on 1 April
2002 isto be treated as anew claim for the purposes of the Workers
Compensation Acts (under clause 5 of Part 18C of Schedule 6 to the
1987 Act):

(@ on the day on which the Compensation Court makes a final
award or order determining the claim (including a consent
award or order), or

(b) on the day on which the claim is resolved by an agreement
between the parties being registered under section 66A of the
1987 Act,

whichever occurs first.

An application for determination by the Compensation Court that is
pending on 1 April 2002 may be amended after that day if the
amendment relates to the injury in respect of which the application
for determination is made.

225 Transfer of existing claims by election of worker

(1)

)

©)
(4)

If proceedings on a claim for compensation are pending in the
Compensation Court immediately before 28 February 2003, the
claimant can elect in aform approved by the Commission to transfer
the claim to the Commission.

On receipt by the Commission of the election, the claim is to be
treated as a new clam for the purposes of the Workers
Compensation Acts (under clause 5 of Part 18C of Schedule 6 to the
1987 Act).

The consent of the employer or insurer is not required for the
making or operation of an election under this clause.

Neither the Commission nor the Compensation Court has any
discretion or power to refuse to accept an election under this clause.
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(5) The Commission isto notify the Compensation Court of an election
under this clause and isto make arrangements with the Court for the
transfer of court records and other documents relevant to the claim,
for the purpose of facilitating the hearing and determination of
proceedings on the claim by the Commission.

Note. Under clause 6A of Part 18C of Schedule 6 to the 1987 Act, the
Compensation Court ceases to have jurisdiction in respect of the claim once the
claim becomes a new claim.

226 Continuing jurisdiction of Compensation Court

Despite section 105 of the 1998 Act, the Compensation Court has

jurisdiction to examine, hear and determine the following matters

with respect to existing claims that are treated as new claims under

this Subdivision:

(@) reconsideration of a matter to amend a judgment, award or
order of the Compensation Court within 28 days after the
judgment, award or order was made or given,

(b) reconsideration of a matter that has been remitted to the
Compensation Court for reconsideration by the Court of
Appedl,

(c) matters arising under section 112 (Costs) of the 1998 Act, if
an application for an order with respect to costs is made
within 28 days after the day on which the final award or order
determining the claim was made,

(d) the making of orders as to matters ancillary to proceedings
before the court (for example, matters such as the return of
exhibits or enforcement of awards).

227 Transitional provision—certificates

(1) If acertificate has been given for amedical dispute with respect to
an existing claim before the day on which the existing claim isto be
treated as a new claim under this Subdivision, then after that day:

(@) thecertificate is conclusive evidence as to a matter on which
the certificate was conclusive evidence when it was issued,
and

(b) amedical dispute about a matter as to which the certificateis
conclusive evidence is not required to be assessed under Part
7 of Chapter 7 of the 1998 Act (despite section 293 of that Act
and clause 4 of Part 18C of Schedule 6 to the 1987 Act).
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2

©)

(4)

If:

(@) a medical dispute with respect to an existing clam was
referred to an approved medical specialist under section 121
of the 1998 Act, or to amedical panel or medical referee under
section 122 of the 1998 Act, before 1 April 2002, and

(b) acertificatewasnot given for the dispute before 1 April 2002,

then after that day the specialist, panel or referee may proceed to (or
continue to) make an assessment of the dispute and give acertificate
as to findings on the dispute under the relevant section.

If acertificateis given asreferred to in subclause (2):

(@) the certificate continues on and from 1 April 2002 to be
conclusive evidence as to a matter on which it would have
been conclusive evidence under section 121 or 122 of the
1998 Act or section 72 of the 1987 Act (asin force before its
repeal by the Workers Compensation Legislation Amendment
Act 2001), and

(b) the certificate is admissible after that day in proceedings
before the Commission, and

(c) amedical dispute about a matter as to which the certificateis
conclusive evidence is not required to be assessed under Part
7 of Chapter 7 of the 1998 Act (despite section 293 of the
1998 Act and clause 4 of Part 18C of Schedule 6 to the 1987
Act).

In this clause:

certificate means a certificate given under one of the following
provisions of the 1998 Act:

(@ section 121 (Assessment of medical disputes by approved
medical specialists),

(b) section 122 (Referra of medical disputes to referee or panel
on application of worker or employer).

228 Modification of sec 281 of 1998 Act

Section 281 of the 1998 Act, asit appliesto aclaim in respect of an
injury received before 1 January 2002, is modified for the purposes
of clause 8 of Part 18C of Schedule 6 to the 1987 Act by replacing
subsections (2) and (2A) with the following subsection:
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(2) A clam must be so determined within 2 months after the
claimant has provided to the insurer al relevant particulars
about the claim.

229 Modification of sec 282 of 1998 Act

Section 282 of the 1998 Act is modified for the purposes of clause
8 of Part 18C of Schedule 6 to the 1987 Act by inserting at the end
of the section:

(5 Inthe application of this section to a claim in respect of an
injury received before 1 January 2002, a reference in
subsection (1) to “impairment” or “permanent impairment” is
to be read as a reference to “loss’ within the meaning of
Division 4 of Part 3 of the 1987 Act (as in force before the
commencement of the amendments made to that Division by
the Wor kers Compensation Legislation Amendment Act 2001
and the Workers Compensation Legislation Further
Amendment Act 2001).

Subdivision 5 Miscellaneous

230 Uninsured Liability and Indemnity Scheme

An amendment made by Schedule 9 to the Workers Compensation
Legislation Further Amendment Act 2001 does not apply in respect
of an injury received before the commencement of the amendment.

231 Appointment of mediators

(1) ThePresident may select one or more Arbitratorsto act asmediators
until such time as the President appoints one or more persons to be
mediators under section 318F of the 1998 Act.

(2) AnArbitrator selected by the President under this clause:

(@ hasand may exercise all the functions of amediator under the
1998 Act, and

(b) ceases to have those functions when one or more mediators
are appointed.
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Division 4 Coal miners—2001 amending Acts

232 Definitions

In this Division:

amending Acts means the Workers Compensation Legislation
Amendment Act 2001 and the Workers Compensation Legislation
Further Amendment Act 2001.

coal miners has the same meaning as in clause 3 of Part 18 of
Schedule 6 to the 1987 Act.

Compensation Court conciliator means an officer or employee of
the Compensation Court nominated by the registrar of the
Compensation Court to carry out conciliation in connection with a
claim for compensation in respect of an injury received by a codl
miner.

233 Compensation Court conciliators

1)

)

A Compensation Court conciliator has and may exercise al the
powers, authorities, duties and functions conferred on a
Compensation Court conciliator as a result of the operation of this
Division.

The Chief Judge of the Compensation Court may issue guidelines
for or with respect to the referral of disputesfor conciliation and the
conduct of conciliations.

234 Conciliation

On and from 1 January 2002, Divisions 3 and 4 of Part 2 of Chapter
4 of the 1998 Act apply to coal miners subject to the following
modifications:

(@) read a reference in those provisions to a conciliator as a
reference to a Compensation Court conciliator,

(b) read a reference in those provisions to the Principal
Conciliator as a reference to the Chief Judge of the
Compensation Court,

(c) omit sections 77 and 78 (1),
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(d) read section 78 (2) as requiring the Compensation Court to
refer a dispute in respect of which proceedings have been
commenced in the Court to a Compensation Court conciliator
for conciliation,
(e) omit sections 79A and 81A,
(f) read section 84 (2) as requiring a Compensation Court

9

(h)

(i)
()

conciliator to issue a conciliation certificate at the conclusion
of the conciliation (including conclusion by way of cessation
pursuant to section 90 (as modified by paragraph (j))),

read section 84 (5) asif the words “A conciliation certificate
is a certificate as to such of the following matters as the
Principal Conciliator directs’ were omitted and the following
words were inserted instead: “A conciliation certificate is a
certificate as to the following matters’,

omit section 87 (1) and (5) and read section 87 (4) as
providing that Compensation Court conciliators are subject to
Rules of the Compensation Court as well as to guidelines
issued by the Chief Judge,

omit section 88,

read section 90 as providing (in addition to the matters
provided for in that section) that:

(i) conciliation must cease 35 days after the Compensation
Court conciliator notifiesthe parties that the dispute has
been referred to conciliation if, before the expiry of that
period, the conciliator has not issued a certificate
certifying that the conciliation was successful, unless
the parties to the conciliation agree to continue the
conciliation for aspecified period of time (which period
may be extended by further agreement), and

(i) the Compensation Court may not proceed to hear or
determine a dispute that has been referred to
conciliation until conciliation of the dispute has
concluded (whether or not by way of cessation pursuant
to section 90 (as modified by this paragraph)).
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236

237

commencing court proceedings about weekly payments)

(1) Section 101 of the 1998 Act is modified in its application to coal
miners by replacing subsections (1)—(3) with the following
subsection:

(1) On and from 1 January 2002, a worker cannot commence
court proceedings in respect of weekly payments of
compensation within 28 days after the worker made the claim
for that compensation.

(2) This clause applies whether the claim was made before or after the
commencement of this clause.

Modification of section 102 of 1998 Act (Restrictions on
commencing court proceedings for lump sum compensation)

(1) Section 102 of the 1998 Act is modified in its application to coal
miners by replacing subsections (1)—3) with the following
subsection:

(1) On and from 1 January 2002, a worker cannot commence
court proceedings in respect of compensation under section
66 of the 1987 Act (as in force immediately before its
amendment by the amending Acts) within 2 months after the
worker made the claim for that compensation.

(2) This clause applies whether the claim was made before or after the
commencement of this clause.

Modification of section 103 of 1998 Act (Restrictions on
commencing court proceedings about medical, hospital and other
expenses)

(1) Section 103 of the 1998 Act is modified in its application to coal
miners by replacing subsections (1)—(3) with the following
subsection:

(1) On and from 1 January 2002, a worker cannot commence
court proceedings in respect of compensation under Division
3 (Compensation for medical, hospital and rehabilitation
expenses etc) or Divison 5 (Compensation for property
damage) of Part 3 of the 1987 Act within 28 days after the
worker made the claim for that compensation.

(2) This clause applies whether the claim was made before or after the
commencement of this clause.
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238 Application of amendments made by Workers Compensation
(General) Amendment (Savings, Transitional and Other Matters)

Regulation 2001

Provisions of this Regulation that correspond to provisions of the
Workers Compensation (General) Regulation 1995 apply to coal
miners in the same way as those corresponding provisions of that
Regulation applied to coal miners pursuant to clause 104 of that
Regulation.

Note. Clause 104 of the Workers Compensation (General) Regulation 1995
was a transitional provision that provided for the application to coal miners of
amendments made to that Regulation by the Workers Compensation (General)
Amendment (Savings, Transitional and Other Matters) Regulation 2001.
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(Clause 4)

Form 1
(Clause 33)
Workplace Injury Management and Workers Compensation Act 1998
Industrial deafness—Notice of injury

1 Name and address of worker:
2 Age and occupation of worker:
3 Name and address of employer to whom notice of injury is given:

4 If not employed by the above employer at the date that this notice of injury isgiven,
date of last day of employment with the employer:

5 Has the worker been paid any compensation for loss of hearing in Australia or
elsawhere? YES/INO
If YES, give details:

6 Using the following list, give the worker’s compl ete work history in any noisy work
in Australia or elsewhere, including work as an employee, in any business carried
on by theworker (either alone or with anyone else), in military service or otherwise.
Include work in the list even if unsure about how noisy the work was.

Type of State whether Name & address  Period of work
occupation employee/ own of employer,
business/ other business or other
(specify)
(Sgnature of worker)
(Date)
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Form 2
(Clause 36)
Workplace Injury Management and Workers Compensation Act 1998
Register of Injuries
PAITICULBIS ...ttt bbb
Name Of INJUIREA WOTKEY: ...t
AGAIESS: ...ttt b bbb r s
AQE i OCCUPBLION: ..ottt sttt ettt st st sesbe et seebeseene e
Industry in which worker was engaged: .........cooeveverenenieneeneiee e
Operation in which worker was engaged at time of iNjury: ..o
Date (or deemed date) of injury: ..... /..... /..... Hour: ..... am/pm
NBEUIE OF INJUIY: 1.ttt st s e s
CalISE Of INJUIY: <.t e e
REMEIKS: ..ot bbb e

[Entriesin this book should, if practicable, be madeinink.]

Note. The employer’s full name and address, together with the name of the employer’s insurer
and the insurer’s address, should be written up in ink on the inside of the cover of the book.

Form 3
(Clause 49)
Workers Compensation Act 1987
New South Wales
Employer’s Insurance Policy

Part 1 Preliminary

1 Definitions
In this Poalicy:

Employer means the person insured under this Policy, being the person named
as the Employer in the Schedule of Employer Particulars.

I nsurer means the insurer of the Employer under this Policy, being the person
named as the Insurer in the Schedule of Employer Particulars.

Page 139



2003 No 628

Schedule 1

Workers Compensation Regulation 2003

Forms

period of insurance means the period specified in the Schedule of Employer
Particulars as the period during which this Policy is in force, and any
subsequent period in respect of which this Policy is duly renewed.

the Act means the Workers Compensation Act 1987 and includes the
Workplace Injury Management and Workers Compensation Act 1998.

the Proposal means the proposal for insurance in respect of which this Policy
isissued (made by the Employer to the Insurer).

Schedule of Employer Particulars means the Schedule most recently issued
by the Insurer to the Employer as the Schedule of Employer Particulars in
respect of this Policy.

worker has the same meaning asin the Act (including the extended meaning it
has because of Schedule 1 (Deemed employment of workers) to the Act).

2 Proposal and Schedule form part of Policy

The Proposal is the basis of this contract of insurance. Both the Proposal and
the Schedul e of Employer Particulars are considered to form part of thisPolicy.

Part 2 Cover provided by Policy

3  What the Insurer is liable for

The Insurer will indemnify the Employer against all of the following sums for
which the Employer becomes liable during or in respect of the period of
insurance:

(@) compensation that the Employer becomes liable to pay under the Act to
or in respect of any person who is aworker of the Employer (including
any person to whom the Employer isliable under section 20 of the Act),

(b) any other amount that the Employer becomes liable to pay
independently of the Act (but not including aliability for compensation
in the nature of workers compensation arising under any Act or other
law of another State, a Territory or the Commonwealth or a liability
arising under the law of another country) for any injury to any such
person (not including liability in respect of an injury, suffered by a
person other than such aworker, arising out of any rescue or attempted
rescue),

(c) costs and expenses incurred with the written consent of the Insurer in
connection with the defence of any legal proceeding in which any such
liability is alleged.

The Insurer will not indemnify the Employer for the Employer’s liability for
GST payable on the settlement of a claim.
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Schedule 1

Businesses and industrial activities to which Policy applies

ThisPolicy appliesto abusinessor industrial activity described inthe Schedule
of Employer Particulars. The Employer can change the businesses or industrial
activities to which this Policy applies by giving notice of the change in writing
to the Insurer. The Schedule of Employer Particulars is taken to have been
changed to give effect to any such notice given by the Employer. The premium
payable for this Policy isto be adjusted in accordance with any change in the
businesses or industrial activities to which this Policy applies.

Insurer is directly liable to workers

The Insurer (as well as the Employer) is directly liable to any worker and (if
the worker dies) to the worker's dependants or other persons to pay the
compensation under the Act or other amount independently of the Act for
which the Employer is liable and indemnified under this Policy. This means
that a claim can be made and action taken directly against the Insurer.

Insurer is bound by judgments etc against Employer

The Insurer is bound by and subject to any judgment, order, decision or award
given or made against the Employer, in respect of any liability for which the
Insurer isliable to indemnify the Employer under this Policy.

Premium

The premium for this Policy is calculated in accordance with the relevant
Insurance Premiums Order (unless this Policy is exempt from Insurance
Premiums Orders).

Part 3 Conditions of Policy

8

9

Employer must give Insurer notice of injury to worker

The Employer must notify the Insurer within 48 hours after becoming aware
that a worker has received an injury that seems to be a significant injury (an
injury that is likely to result in the worker being totally or partiadly
incapacitated for work for a continuous period of more than 7 days). If the
injury does not seem to be a significant injury, the Employer must notify the
Insurer within 7 days after becoming aware that the worker has received the
injury. If the worker first becomes totally or partially incapacitated for work
after the Employer notifies the Insurer of the injury, the Employer must notify
the Insurer of the incapacity as soon as possible after becoming aware of it.

How notices are to be given

Notices to be given under this Policy to the Insurer are to be given by being
delivered, posted or transmitted electronically to the address of the Insurer last
notified to the person giving the notice.

Page 141



2003 No 628

Workers Compensation Regulation 2003

Schedule 1 Forms

10

11

12

13

14

15

(2) Noticesto be given under this Policy to the Employer are to be given by being
delivered, posted or transmitted electronically to the address of the Employer
last known to the Insurer.

(3) The notification of injury required by clause 8 is to be given to the Insurer in
the manner required by subclause (1) or in such other manner as the Insurer
indicates to the Employer that the Insurer will accept.

Employer not to make admissions etc

The Employer must not, without the written authority of the Insurer, incur any
expense of litigation, or make any payment, settlement or admission of liability
in respect of any injury to or claim made by any worker.

Defence of proceedings

The Insurer can use the name of the Employer in respect of anything
indemnified under this Policy, including the bringing, defending, enforcing or
settling of legal proceedings for the benefit of the Insurer. The Employer must
comply with al reasonable requests by the Insurer for information, assistance
and documents to enable the Insurer to settle or resist aclaim.

Subrogation

The Insurer can use the name of the Employer in any proceedings to enforce,
for the benefit of the Insurer, any order made for costs or otherwise. The Insurer
has the right of subrogation in respect of al rights which the Employer may
have against any person or personswho may be responsible to the Employer or
otherwise in respect of any claim for any injury covered by this Policy. The
Employer must execute such documents as may be necessary for the purpose
of vesting any of those rightsin the Insurer, as and when required to do so by
the Insurer.

Precautions to prevent injury
The Employer must take all reasonable precautions to prevent injury.

Alterations and repairs following injury

So far as is reasonably practicable, the Employer must not alter or repair any
work, machinery, plant, way or appliance after an injury to aworker occursin
connection with it, until the Insurer has had an opportunity to examineit or has
consented to the alteration or repair being made.

Insurer’s right of inspection

The Insurer is entitled to inspect at any reasonable time any work, machinery,
plant, way or appliance used in the Employer’s business or industrial activity.
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16 Assignment

17

18

19

20

An assignment of interest under this Policy does not bind the Insurer unlessthe
written consent of the Insurer to the assignment has been obtained.

Renewal of Policy

This Policy is renewed on the expiration of the current period of insurance to

which it applies, except where:

(@) the Employer has given written notice to the Insurer (before the
expiration of the current period of insurance) that renewal is not
required, or

(b)  the Insurer has given the Employer notice in writing not less than 14
days before the expiration of the current period of insurance that the
Insurer refuses to renew the Policy, but the Insurer cannot refuse to
renew this Policy unless the WorkCover Authority has given its prior
consent in writing to the refusal.

The period of each renewal is 12 months, or such shorter period as the Insurer
and the Employer agree to before renewal.

Cancellation of Policy

The Insurer may cancel this Policy at any time if the Insurer has first obtained
the written consent of the WorkCover Authority (and cannot cancel this Policy
in any circumstances without that consent). The Insurer cancels this Policy by
giving notice of cancellation in writing to the Employer. The cancellation takes
effect on the cancellation day notified in the notice of cancellation but that day
must not be less than 7 days after the notice of cancellation is given to the
Employer. Section 184 of the Act applies as if the Policy had been cancelled
under that section.

No waiver or alteration

A provision of this Policy cannot be waived or altered unlessthe consent of the
Insurer has been previously obtained and signified by endorsement on this
Policy.

Employer must tell Insurer if unable to give suitable work requested by
injured worker

If aworker employed by the Employer is partially incapacitated for work as a
result of an injury and requests the Employer to provide suitable employment
for him or her and the Employer does not immediately provide suitable
employment, the Employer must promptly notify the Insurer of the following:

(@) thefact of the worker’s request and that the Employer has not provided
suitable employment,

(b) any proposal to provide or arrange for suitable employment for the
worker, having regard to the medical certificate which the worker
supplies and to the Employer’s return-to-work program (if any) or
otherwise.
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21 Employer must advise change of business or industry

The Employer must notify the Insurer, as soon as practicable, of any changein
the business or industrial activity carried on by the Employer.

22 Records to be kept of wages

The Employer agrees to allow the Insurer to inspect the records kept by the
Employer under section 174 of the Act.

Note. Section 174 of the Act requires the Employer to keep certain records
(such as records of wages paid to workers) and requires the Employer to keep
those records for at least 7 years. The section gives the WorkCover Authority

certain

rights to inspect those records.

23 Cover conditional on Employer complying with Policy, Act and

regulations

The indemnity provided by this Policy is conditional on compliance by the
Employer with the provisions of this Policy, the Act and the regulations under
the Act.

24  Act and regulations form part of Policy

This Policy is subject to the provisions of the Act and the regulations under the
Act and those provisions are taken to form part of this Policy.

Notes.
1

Recovery of excess from Employer. Under section 160 of the Act, the
Employer is required to repay an excess of the first $500 (or if another
amount is prescribed by regulations under the Act, that other amount) of
weekly payments of compensation in respect of each claim paid by the
Insurer. An Employer is not required to make the repayment to the extent
that the Insurer either offsets the amount against compensation duly
advanced by the Employer to the claimant worker or makes an
appropriate debit against any amount standing to the Employer’s credit
for premiums. If the basic tariff premium calculated for the Policy does
not exceed $3,000, the excess is repayable only if the Employer and
Insurer have agreed that it is repayable.

Disputes about premium. If the Employer disputes the premium for this
Policy calculated by the Insurer under an Insurance Premiums Order,
the Act lets the Employer apply to the WorkCover Authority for a
determination of the disputed aspect of the calculation. If the Employer
wishes to make such an application, it must usually be lodged within 1
month after the Insurer demands the premium. The Employer should first
try to resolve any premium problem by contacting the Insurer. Even if the
Employer lodges such an application with the WorkCover Authority, the
premium demanded by the Insurer remains payable (except to the
extent that the WorkCover Authority otherwise directs) pending the
WorkCover Authority’s determination.

Domestic etc workers. If this Policy is issued for domestic or similar
workers (including when this Policy forms part of a household insurance
package) it is to be read as if:
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(@) the reference to the Employer carrying on business were a
reference to the Employer employing domestic or similar
workers, and

(b) the provisions in clause 4 for the Employer to notify a change of
business or industrial activity were omitted, and the provisions of
clauses 17 (Renewal of Policy) and 21 (Employer must advise
change of business or industry) were omitted.

Workplace injury management. The Employer of an injured worker who
has been totally or partially incapacitated for work has certain obligations
under Chapter 3 of the Workplace Injury Management and Workers
Compensation Act 1998, including an obligation under section 49 to
provide suitable employment if the worker is able to return to work. It is
a condition of this Policy that the Employer must comply with the
requirements of that Chapter, but only if the Insurer has taken
appropriate steps to ensure that the Employer is made aware of those
obligations.
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Schedule 2 Diseases

Column 1

(Clause 5)

Column 2

Poisoning by lead, itsalloys or
compounds, and its sequel ae.

Poisoning by mercury or its
amalgams or compounds, and its
sequelae.

Anthrax infection.

Phosphorus poisoning by
phosphorus or its compounds,
and its sequelae.

Handling of ore containing lead including fine shot in
zinc factories.

Casting of old zinc and lead in ingots.

Manufacture of articles made of cast lead or of lead
aloys.

Employment in the polygraphic industries.
Manufacture of lead compounds.

Manufacture and repair of electric accumulators.
Preparation and use of enamels containing lead.
Polishing by means of lead files or putty powder with
alead content.

All painting operations involving the preparation and
manipulation of coating substances, cements or
colouring substances containing lead pigments.

Handling of mercury ore.

Manufacture of mercury compounds.

Manufacture of measuring and laboratory apparatus.
Preparation of raw material for the hat-making
industry.

Hot gilding.

Use of mercury pumps in the manufacture of
incandescent lamps.

Manufacture of fulminate of mercury primers.

Work in connection with animals infected with
anthrax.

Handling of animal carcases or parts of such carcases
including hides, hoofs and horns.

Loading and unloading or transport of merchandise
that has come in contact with animals infected with
anthrax or with animal carcases or parts of such
carcases.

Any process involving the production, liberation or
utilisation of phosphorus or its compounds.
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Schedule 2

Column 1

Column 2

Arsenic poisoning by arsenic or
its compounds, and its sequel ae.

Poisoning by benzene or its
homologues, their nitro- and
amido-derivatives, and its
sequelae.

Poisoning by the halogen
derivatives of hydrocarbons of
the aliphatic series.

Pathological manifestations of a

kind that are due to or

contributed to by:

(@  radium and other
radioactive substances,

(b)  X-rays.
Primary epitheliomatous cancer
of the skin.

Brucellosis, L eptospirosisand Q
fever.

Any process involving the production, liberation or
utilisation of arsenic or its compounds.

Any process involving the production, liberation or
utilisation of benzene or its homologues, or their nitro-
and amido-derivatives.

Any process involving the production, liberation or
utilisation of halogen derivatives of hydrocarbons of
the aliphatic series.

Any process involving exposure to the action of
radium, radioactive substances or X-rays.

Any processinvolving the handling or use of tar, pitch,
bitumen, mineral oil, paraffin, or the compounds,
products or residues of these substances.

Slaughtering of cattle on the slaughter-floor of an
abattoir or slaughter-house.

Handling or processing of the daughtered carcases of
cattlein an abattoir or slaughter-house.

Penning up or running cattle through arace at an
abattoir or slaughter-house.

Any activity, incidental or necessary to the carrying
out of the above activities, on the slaughter-floor, in
any area where the raw by-products of slaughtered
cattle are handled or in or about any pen or race of an
abattoir or slaughter-house.
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Schedule 3 Medical tests and results—brucellosis, Q

Column 1

fever and leptospirosis

Column 2

(Clause 6)

Column 3

Brucellosis.

Q fever.

A Brucella abortus agglutination or
complement fixation test of 2 blood
samples, the second of which was
taken not earlier than 10 days and
not later than 28 days after the day
on which the first sample was taken.

A Brucella abortus aggl utination test

of asingle blood sample.

A Brucella abortus complement
fixation test of asingle blood
sample, where the sample was taken
from a person with symptoms
consistent with chronic brucellosis.

A laboratory culture of any
specimen.

A Q fever complement fixation test
of 2 blood samples, the second of
which was taken not earlier than 10
days and not later than 28 days after
the day on which the first sample

was taken.

A fluorescence test of asingle blood

sample.

A laboratory culture of any
specimen.

A four-fold or greater
increase in antibody titre.

An antibody titre of 640
or greater.

An antibody titre of 640
or greater.

Theisolation of Brucella
abortus.

A four-fold or greater
increase in antibody titre.

The demonstration of Q
fever specific IgM
antibodies.

Theisolation of Coxiella
burneti.
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Column 1

Column 2

Column 3

Leptospirosis.

The comparison of 2 blood samples A four-fold or greater
(the second of which was taken not
earlier than 10 days and not later
than 60 days after the day on which
the first sample was taken) by any
technical method that:

@

(b)

isthe same as atechnical
method used by the
Leptospiral Reference
Laboratory at the Laboratory
of Microbiology and

Pathol ogy, Department of
Health, Brisbane, for the
purpose of comparing blood
samples to establish whether
or not aperson has contracted
leptospirosis, and

involves the use of a panel of
leptospiral antigens or
serovarsthat isrecommended
by the Leptospiral Reference
Laboratory for use in making
such acomparison.

The analysis of a single specimen of
blood serum by any technical
method that:

increase in antibody titre.

Agglutination of a
leptospiral antigen at a
dilution of 1in 400 or
greater.

Page 149



2003 No 628

Workers Compensation Regulation 2003

Schedule 3 Medical tests and results—brucellosis, Q fever and leptospirosis

Column 1 Column 2 Column 3

(@) isthesameasatechnica
method used by the
Leptospiral Reference
Laboratory at the Laboratory
of Microbiology and
Pathology, Department of
Health, Brisbane, for the
purpose of analysing asingle
specimen of blood serum to
establish whether or not a
person has contracted
leptospirosis, and

(b)  involvesthe use of a panel of
leptospiral antigens or
serovarsthat isrecommended
by that L eptospiral Reference
Laboratory for usein carrying
out such an analysis.

A laboratory culture of aleptospire  Theisolation of an
from blood or urine. invasive leptospire.
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Schedule 4

Religious body or
organisation

Class

(Clause 62)

Employer

Anglican Church of
Australia—Diocese of
Canberra and Goulburn

Anglican Church of
Australia—Diocese of
Grafton

Anglican Church of
Australia—Diocese of
Riverina

Assemblies of God New
South Wales

The Baptist Union of New
South Wales

Central Coast Christian
Life Centre

Clergy holding alicencefromthe
Bishop of the Diocese who
perform work wholly or partly in
New South Wales

Clergy holding alicencefromthe
Bishop of the Diocese who
perform work wholly or partly in
New South Wales

Clergy holding alicencefromthe
Bishop of the Diocese who
perform work wholly or partly in
New South Wales

Ministers serving a congregation
in New South Wales affiliated
with or recognised by the
Assemblies of God New South
Waleswho receive a stipend paid
by that congregation

Ministers serving a congregation
in New South Wales affiliated
with or recognised by The
Baptist Union of New South
Waleswho receive a stipend paid
by that congregation

Ministers serving a congregation
in New South Wales affiliated
with or recognised by the Central
Coast Christian Life Centre who
receive a stipend paid by that
congregation

Anglican Church of
Australia Property Trust
Diocese of Canberraand
Goulburn

The Corporate Trustees of
the Diocese of Grafton

Riverina Diocesan Trust

The Assembly of the
congregation concerned

The Secretary of the
congregation concerned

The Central Coast
Christian Life Centre
Limited
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Church of Christ (Non- Ministers serving acongregation  The congregation
denominational)— in New South Wales affiliated concerned
Bankstown with or recognised by the Church
of Christ (Non-denominational)
—Bankstown who receive a
stipend paid by that congregation
Classis New South Wales (@) Ministers serving a (8  The Session of the
of the Reformed Churches congregation in New congregation
of Australia South Wales affiliated concerned
with or recognised by the
Classis New South Wales
of the Reformed Churches
of Australiawho receivea
stipend paid by that
congregation
(b)  Ministers serving the (b)  The Classis New
Classis New South Wales South Wales of the
of the Reformed Churches Reformed
of Australiawho receivea Churches of
stipend paid by the Australia
Classis
Coptic Orthodox Church, Clergy authorised by the Coptic Orthodox Church
New South Wales, President of the Church Council ~ (NSW) Property Trust
Australia in New South Walesto serve a
parish in New South Wales
Fellowship of Clergy serving acongregationin  The Secretary of the

Congregational Churches

New South Wales affiliated with
or recognised by the Fellowship
of Congregational Churcheswho
receive a stipend paid by that
congregation

congregation concerned
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Class

Employer

Lutheran Church of
Australia, New South
Wales District

Presbyterian Church of
Australiain the State of
New South Wales

Southside Christian
Fellowship

(@  Pastorswho serve, and
receive a stipend paid by,
acongregation in New
South Walesthat is:

0] amember of the
Lutheran Church
of Australia, New
South Wales
District, or

(ii)  authorised by the
Church Council of
the Lutheran
Church of
Australia, New
South Wales
District,

(b)  Pastorswho serve, and
receive a stipend paid by,
the Lutheran Church of
Australia, New South
Wales District

Presbyterian Ministers

Ministers serving a congregation
in New South Wales affiliated
with or recognised by the
Southside Christian Fellowship
who receive a stipend paid by
that congregation

The Administrator of the
Lutheran Church of
Australia, New South
Wales District

Presbyterian Churchin
the State of New South
Wales

The Southside Christian
Fellowship Incorporated
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(Clause 73)

Part 1 Provisions of 1987 Act

Column 1 Column 2
Provision Penalty

$

Section 43 (2A) 200
Section 155 (1) 750
Section 161 (3) 200
Section 163 (1) 200
Section 163 (3) 200
Section 163A (2) 500
Section 163A (6) 500
Section 163A (7) 500
Section 174 (1) (a) 500
Section 174 (1) (b) 500
Section 174 (1) (c) 500
Section 174 (2) 500
Section 174 (3) 500
Section 174 (8) 500
Section 192A (4A) 500
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Part 2 Provisions of 1998 Act
Column 1 Column 2
Provision Penalty
$

Section 63 (5) 500
Section 69 (1) (a) 500
Section 69 (1) (b) 500
Section 69 (1) (c) 500
Section 74A (3) 500
Section 79A (4) 200
Section 80 (5) 200
Section 81A (2) 200
Section 82 (3) 200
Section 90 (7) 200
Section 94 (1) 500
Section 94 (2) 500
Section 126 (2) 200
Section 155A (2) 500
Section 155A (6) 500
Section 155A (7) 500
Section 231 (3) 200
Section 232 (2) (a) 200
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Column 1 Column 2
Provision Penalty
$

Section 232 (2) (b) 200
Section 256 (5) 500
Section 264 (1) 500
Section 264 (2) 500
Section 264 (3) 500
Section 267 (5) 500
Section 268 500
Section 283 (1) 500
Section 285 500
Section 290 (2) 500
Section 343 (4) (a) 500
Section 343 (4) (b) 500
Section 357 (3) 500
Section 358 (3) 500
Section 359 (2) 500
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Part 3 Provisions of the Workers Compensation
Regulation 2003

Column 1 Column 2
Provision Penalty $
Clause 34 (2) 200
Clause 75 750
Clause 133 500
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Schedule 6 Maximum costs—compensation matters

(Clause 84)

1 Costs determined by reference to activities or events in connection
with the matter

1)

)

In this Schedule:

teleconference means a conference conducted by way of
long-distance communication.

the table means the Compensation Costs Table at the end of this
Schedule.

The maximum costs for an activity or event described in a Part of
the table and carried out in or in relation to a claim made or to be
made in respect of a particular injury are as follows:

(@

(b)

Making claim for permanent impairment compensation
or pain and suffering compensation

For an activity or event carried out on behalf of aclaimant in
making a claim for compensation under section 66 or 67 of
the 1987 Act—the cost set out in Column 3 of Part 1 of the
table opposite that activity or event up to the maximum total
costs for that type of activity or event set out in Column 4 of
the table.

Certain events or activities on behalf of claimant until
dispute referred or order sought

For an activity or event carried out on behalf of a claimant in
any of the following circumstances (other than for an activity
or event covered by paragraph (d) of this clause and Part 3 of
the table):

(i) the insurer fals to determine a claim as and when
required by the 1998 Act,

(i) the insurer fails to commence weekly payments of
compensation or discontinues or reduces weekly
payments,

(iii)  the insurer makes a reasonable offer of settlement (in

the case of a claim for compensation under section 66
or 67 of the 1987 Act),
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(©

(d)

(iv) the insurer denies liability in respect of the clam by
serving a notice under section 74 of the 1998 Act,

—the cost set out in Column 3 of Part 2A of the table opposite
that activity or event up to the maximum total costs for that
type of activity or event set out in Column 4 of the table.

Certain activities or events on behalf of insurer until
dispute referred or order sought

For an activity or event carried out on behalf of an insurer in
any of the following circumstances (other than for an activity
or event covered by paragraph (d) of this clause and Part 3 of
the table):

(i) the insurer fals to determine a claim as and when
required by the 1987 Act,

(i) the insurer fails to commence weekly payments of
compensation or discontinues or reduces weekly
payments of compensation,

(iif)  inthecaseof aclamfor compensation under section 66
or 67 of the 1987 Act, the insurer makes a reasonable
offer of settlement on the claim,

(iv) the insurer denies liability in respect of the claim by
serving a notice under section 74 of the 1998 Act,

—the cost set out in Column 3 of Part 2B of the table opposite
that activity or event up to the maximum total costs for that
type of activity or event set out in Column 4 of the table.

Certain applications for expedited assessment

For an activity or event carried out on behalf of a claimant or
insurer in any of the following circumstances.

(i) the insurer fails to determine a clam for medical
expenses involving less than $5,000,

(i) the insurer fails to commence weekly payments of
compensation where less than 12 weeks compensation
is sought by the claimant and an interim payment order
is made by the Registrar (whether or not the interim
payment order was sought by a party to the claim),

—the cost set out in Column 3 of Part 3 of the table opposite
that activity or event up to the maximum total costs for that
type of activity or event set out in Column 4 of the table.
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(€)

(f)

9

(h)

(i)

Election by claimant to transfer claim to Commission
under clause 224

For an activity or event carried out on behalf of a claimant in
making an election under clause 224 of this Regulation to
transfer the clam to the Commission—the cost set out in
Column 3 of Part 4A of the table opposite that activity or
event up to the maximum total costs for that type of activity
or event set out in Column 4 of the table.

Referral of dispute to determination of the dispute

For an activity or event carried out on behalf of a claimant or
insurer from the time of referral of a dispute to the
Commission to determination of the dispute by the
Commission constituted by an Arbitrator—the cost set out in
Column 3 of Part 4 of the table opposite that activity or event
up to the maximum total costsfor that type of activity or event
set out in Column 4 of the table.

Appeal to a Medical Appeal Panel for dispute about
degree of permanent impairment

For an activity or event carried out on behalf of a claimant or
insurer in respect of an appea to a Medical Appea Panel
involving a medical dispute as to the degree of permanent
impairment of theinjured worker—the cost set out in Column
3 of Part 5 of the table opposite that activity or event up to the
maximum total costs for that type of activity or event set out
in Column 4 of the table.

Referral of a question of law to President

For an activity or event carried out on behalf of a claimant or
insurer in respect of the referral of a question of law to the
Commission constituted by the President—the cost set out in
Column 3 of Part 6 of the table opposite that activity or event
up to the maximum total costsfor that type of activity or event
set out in Column 4 of the table.

Registration of agreement under sec 66A of 1987 Act or
a commutation agreement

For an activity or event carried out on behalf of a claimant or
insurer in respect of the registration of an agreement under
section 66A of the 1987 Act or a commutation agreement—
the cost set out in Column 3 of Part 7 of the table opposite that
activity or event up to the maximum total costs for that type
of activity or event set out in Column 4 of thetable.
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©)

()

(k)

()

Appeals to Presidential member

For an activity or event carried out on behalf of a claimant or
insurer in respect of an appeal to the Commission constituted
by a Presidential member—the cost set out in Column 3 of
Part 8 of the table opposite that activity or event up to the
maximum total costs for that activity or event set out in
Column 4 of the table.

Any other substantive proceedings before the
Commission

For an activity or event carried out in respect of any other
proceedings before the Commission involving the
determination of substantive legal issues (including
applicationsfor review of existing orders, disputes relating to
suitable duties, and disputes relating to apportionment)—the
costs set out in Column 3 of Part 9 of the table opposite that
activity or event up to the maximum total costs for that type
of activity or event set out in Column 4 of the table.

Other costs

For an activity or event described in Column 2 of Part 10 of
the table—the cost set out in Column 3 of Part 10 of the table
opposite that activity or event up to the maximum total costs
fglglthat type of activity or event set out in Column 4 of the
table.

This clause is subject to this Schedule.

2 Multiple claims or disputes in respect of an injury to be treated as a
single claim or dispute

In the event that more than one claim is made in respect of a
particular injury, or more than one dispute arises in respect of a
claim, the maximum total costs for a type of activity or event in
respect of the injury, regardless of how many times the activity or
event is carried out, isthe maximum set out in Column 4 of thetable
in relation to that type of activity or event.

Subclause (1) does not apply if:

)

)

@

(b)

a period of more than 12 months has elapsed between the
making of the first claim in respect of the injury and the
making of a subsequent claim (and the same applies to each
claim subsequent to that claim), or

a period of more than 12 months has elapsed between the
notification of the first dispute in respect of the claim and the
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©)

(4)

notification of a subsequent dispute (and the same applies to
each dispute subsequent to that dispute), or

(c) the Commission or the Registrar orders that the claims or
disputes areto be treated as separate claims or disputesfor the
purposes of the calculation or assessment of costs.

The Registrar may, on application, order that subclause (1) does not
apply to costs incurred in respect of a claim or dispute if satisfied
that the need for the costs to be incurred could not have been
foreseen at the time that costs for the type of activity or event
concerned were first incurred in connection with the injury.

No costs are payable or recoverable in respect of an application for
the purpose of subclause (3).

3 Restrictions on costs

(1)

()

©)

(4)

Costs specified in a Part of the table (other than Part 2A, 2B or 10)
are payable only for an activity or event that is carried out in the
period commencing when thefirst activity or event specified in that
Part is commenced and concluding on either the completion of the
last activity or event specified in that Part or finalisation of the
matter (whichever occursfirst).

Costs specified in Part 2A or 2B of the table are payable only for an
activity or event that is carried out in the period commencing when
the first activity or event specified in that Part is commenced and
concluding on:

(@ the referral of a dispute in respect of the clam to the
Commission, or the seeking of an order from the
Commission, or

(b) the completion of the last activity or event specified in that
Part, or

(c) finaisation of the matter,
whichever occursfirst.

If costs specified in Part 3 of the table are payable in relation to a
matter, costs specified in Parts 2A, 2B and 4 of the table are payable
only inrespect of the matter if the matter is subsequently referred for
determination after the conduct of an expedited assessment by the
Registrar.

Costs specified in Item 10.01 in the table are payable no more than
once in respect of any claim.
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(5) Costs specified in Item 10.02 or 10.03 in the table may be payable
more than once in respect of any claim.
4 Restrictions on travelling and accommodation costs
(1) Forthe purpose of calculating costsfor travelling referred to in Item
10.02 of the table:
(@) costs payable in respect of travel are to be calculated
separately for each separate instance of travel (with each
Separate journey constituting a separate instance of travel),
and
(b) travel to a place to attend at proceedings before the
Commission congtitutes a separate journey to the return
journey from that place (whether or not the travel resultsfrom
any adjournment of proceedings), and
(c) nocostsare payablefor any distancetravelled in excess of the
distance of the shortest practicable route (depending on the
mode of travel used), and
(d) if travel is undertaken for the purpose of attending at
proceedings in respect of more than one claim, the costs for
travelling are to be apportioned equally among the clamsin
respect of which the travel was undertaken.
(2) If attendance at proceedings before the Commission isin respect of

more than one claim, any costs of accommodation in relation to the
proceedings, as referred to in Item 10.03 of the table, are to be
apportioned equally among the claims concerned.

5 Costs where multiple insurers party to claim

If more than one insurer (or any combination of insurers) is a party
to a clam or a dispute or other matter in relation to a claim, the
maximum costs in respect of the matter are the total of the
following:

(@ the costs for the matter calculated in accordance with the
table,

(b) 50% of that amount per party (other than the party who made
the claim),

and payment of the costsisto be shared equally among the insurers
who are parties to the matter.

Note. Clause 81 provides that in Part 19 (Costs) and Schedules 6 and 7, the
term insurer includes an employer.
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Calculation of hourly rates

If an hourly rateis specified for an activity or event in the table, the
maximum amount of costs set out for that activity or event isto be
calculated to the nearest quarter hour.

Substantive legal issues

The Commission or the Registrar may determine, for the purposes
of clause 1 (2) (j), whether aparticular activity or event isin respect
of asubstantive legal issue.

Special provision for medical disputes and disputes about weekly
payments of compensation

Despite any other provision of this Schedule, if amedical dispute or
adispute about weekly payments of compensation isfinalised by an
agreement for payment of an amount less than $1,000, or an award
for payment of an amount less than $1,000, the maximum amount
of costs for the dispute is $200.

Certain agents not entitled to costs

() An agent who is not an agent within the definition of agent in
section 356 (6) of the 1998 Act is not entitled to be paid or recover
any costs.

(2) Nothing in this clause prevents an agent who is alegal practitioner
from being entitled to be paid or recover any costs.

Recovery of certain charges for certain documents from public
authorities

Nothing in this Schedule prevents the recovery, as a disbursement,

of the fee or charge set for any of the following reports, certificates

or searches by the agency concerned in a claim in respect of a

particular injury:

(@ areport from a coroner, the NSW Police or the Roads and
Traffic Authority relevant to the claim,

(b) aland title search from Land and Property Information NSW
relevant to the claim,

(c) a certificate from the Registry of Births, Deaths and
Marriages relevant to the claim.
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Compensation Costs Table
Column 1l Column 2 Column 3 Column 4
Item No Activity or event Maximum amount for Maximum
individual activity/event  total for
type of
activity/
event
Part 1 Making claim for permanent impairment compensation or pain
and suffering compensation
1.01 Obtaining and reviewing If the matter isfinalised by $600
medical reports the payment of compensation
Note. Part 10 of this to the claimant—$150 per
Regulation limits the report for the first 2 medical
circumstances in which more reports, $100 per report for
than 1 medical report in a ' :
particular specialty can be subsequent medical reports
admitted in proceedings, and
also limits the recovery of the  |f the matter is not finalised
cost of obtaining medical
reports that are not admitted in by the payment Of.
proceedingsl CompensaII on—ni I
Clause 82 (e) of this
Regulation provides that costs
covered by Part 19 do not
include fees for reports from
health service providers.
1.02 Lodging claim with insurer if  If the matter isfinalised by $100

the insurer has not already
made an offer of settlement

the payment of compensation
to the claimant—$100

If the matter is not finalised
by the payment of
compensation—nil
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Column 1l Column 2 Column 3 Column 4
Item No Activity or event Maximum amount for Maximum
individual activity/event  total for
type of
activity/
event
Part 2A Certain events or activities on behalf of claimant until dispute
referred or order sought
201 Obtaining instructions from  $250 per hour $500
client
2.02 Obtaining medical or other $20 per request $40 (for
reports from insurer or any party)
reguesting further
information
2.03 Referring insurer’sreportsto  $20 per referral $40
amedical specidist or the
claimant’s nominated treating
doctor for review
2.04 Obtaining and reviewing $150 per report for thefirst2  $600

medical reports (other than
where Item 1.01 applies)

Note. Part 10 of this
Regulation limits the
circumstances in which more
than 1 medical report in a
particular specialty can be
admitted in proceedings, and
also limits the recovery of the
cost of obtaining medical
reports that are not admitted in
proceedings.

Clause 82 (e) of this
Regulation provides that costs
covered by Part 19 do not
include fees for reports from
health service providers.

medical reports, $100 per
report for subsequent medical
reports and $75 per report for
areport supplementing a
medical report (up to 2 such
supplementary reports)
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Column 1l Column 2 Column 3 Column 4
Iltem No Activity or event Maximum amount for Maximum

individual activity/event  total for
type of
activity/
event
2.04A Where a claim cannot be $100 per hour $150
brought without a witness
statement, preparing witness
Statements
2.05 Briefing afactual investigator  $100 $100
or other investigator to obtain
evidence other than witness
statements (not including the
investigator’s fee)
2.06 Requesting areview of the  $250 per hour $500
claim from the insurer, prior
to referral of the matter to the
Commission
2.07 Agreeing terms of settlement  $300 $300
with the insurer following a
review of the claim by the
insurer for adispute (not
being aclaim for
compensation under section
66 or 67 of the 1987 Act)
2.08 Agreeing terms of settlement  $750 $750

with theinsurer in the case of
aclaim for compensation
under section 66 or 67 of the
1987 Act following areview
of the claim by the insurer
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Column 1l Column 2 Column 3 Column 4
Item No Activity or event Maximum amount for Maximum
individual activity/event  total for
type of
activity/
event
Part 2B Certain activities or events on behalf of insurer until dispute
referred or order sought
2.09 Obtaining instructionsfrom  $250 per hour $500
client where the claimant
seeks areview of the
insurer’s determination of the
clam
2.10 Referring a further report $20 per referral $40
provided by claimant for
review
211 Obtaining and reviewing $150 per report for thefirst2  $600
medical reports medical reports, $100 per
Note. Part 10 of this report for subsequent medical
Regulation limits the reports and $75 per report for
circumstances in which more areport supplementing a
than 1 medical report in a .
particular specialty can be medical report (up to 2 such
admitted in proceedings, and supplementary reports)
also limits the recovery of the
cost of obtaining medical
reports that are not admitted in
proceedings.
Clause 82 (e) of this
Regulation provides that costs
covered by Part 19 do not
include fees for reports from
health service providers.
2.11A Where a claim cannot be $100 per hour $150

defended without a witness
statement, preparing witness
Statements
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Column 1l Column 2 Column 3 Column 4
Iltem No Activity or event Maximum amount for Maximum

individual activity/event  total for
type of
activity/
event
212 Briefing afactual investigator  $100 $100
or other investigator to obtain
surveillance information or
other evidence other than
witness statements (not
including the investigator’s
fee)
213 Providing advice to the $250 per hour $500
insurer in relation to the
review of theinsurer's
determination of the claim
sought by the claimant
2.14 Agreeing terms of settlement  $300 $300
with the claimant following a
review of theinsurer’s
determination of the claim for
adispute (not being aclaim
for compensation under
section 66 or 67 of the 1987
Act)
215 Agreeing terms of settlement  $750 $750

with the claimant in the case
of aclaim for compensation
under section 66 or 67 of the
1987 Act following areview
of theinsurer’s determination
of theclaim
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Column 1l Column 2 Column 3 Column 4
Iltem No Activity or event Maximum amount for Maximum
individual activity/event  total for
type of
activity/
event
Part 3 Certain applications for expedited assessment
3.01 Applying for expedited If the application resultsin $200
assessment to the the making of an interim (claimant’s
Commission payment order—$200 lega
(claimant’slegal practitioner  practitioner
or agent only) or agent
only)
If the application does not
result in the making of an
interim payment order—nil
Part 4 Referral of dispute to determination of the dispute
4,01 Lodging any of thefollowing $300 $300
with the Commission:
(@  anapplication for
resolution of adispute,
(b) aresponsetoan
application,
(©) an application for
expedited assessment,
(d)  anapplication for
joinder of another
party
4.02 Serviceof material inrelation  $40 for the first party, then $100
to Item 4.01 on the other $20 for each additional party
parties to the dispute
4,03 Requesting the Commission  $60 for theinitial direction,  $220

to give directions for the
production of documents

then $40 for each additional
direction
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Column 1l Column 2 Column 3 Column 4
Iltem No Activity or event Maximum amount for Maximum
individual activity/event  total for
type of
activity/
event
4.03A Serving a direction by the $40 per person served, $200
Commission for the regardless of the number of
production of documents directions served on the
person
4.03B Paying conduct money to $40 per person served with ~ $200
person served with direction  direction, regardless of the
for the production of number of directions served
documents (being money to  on the person
meet reasonabl e expenses of
compliance with the
direction)
4.04 Lodging an objectionto a $60 per objection $120
reguest for adirection for the
production of documents
4.05 Reviewing documentation $250 per hour $500
produced under a direction of
the Commission, exchanging
information with the other
parties and obtaining further
instructions from client
4,06 Applying for an order for the  $60 for the initial order, then  $140

attendance of witnesses at
proceedings before the
Commission

$40 for each additional order
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Column 1

Column 2 Column 3

Column 4

Item No

Activity or event Maximum amount for
individual activity/event

Maximum
total for
type of
activity/
event

4.07

4.08

4.08A

4.09

Applying to refer amatter to  $100
an approved medical

specialist, or responding to

such an application

(including costs associated

with agreeing on the

approved medical specialist

and review of the report by

the approved medical

specialist)

Preparing for a conference $250 per hour
(including providing advice
to client)

Preparing for a conference $250 per hour
(including providing advice
to client) in addition to costs
provided for by Item 4.08, but
only where the matter is
settled and terms of
settlement are filed in the
Commission at least 2
working days before
preliminary teleconferenceis
set down to be held

Attending and participatingin  $250 per hour
aconference with an

Arbitrator (other than an

arbitration hearing or where

Item 4.10 applies)

$100

$500

$250

$1,000
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Column 1l Column 2 Column 3 Column 4
Item No Activity or event Maximum amount for Maximum

individual activity/event  total for
type of
activity/
event

4.10 Attending and participatingin  $250 per hour $1,500

a conference with an
Arbitrator where the

Arbitrator determines that the
matter is complex and the
matter proceeds directly to
arbitration

411 Attending and participatingin  $250 $250
an arbitration hearing (other
than where Item 4.10 applies,
and subject in the case of a
claim for compensation under
section 66 or 67 of the 1987
Act to any Rules of the
Commissionrelating to offers
of compromise or settlement)

4.12 Reporting to theclient onthe  $190 $190
outcome of a conference or
arbitration (including
finalising the applicant’s
matter with the Health
Insurance Commission or
Centrelink (or both))

Part 4A Election by claimant to transfer claim to Commission under
clause 225

413 All work associated with the  $500 $500
lodgment of the election
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Column 1l Column 2 Column 3 Column 4
Iltem No Activity or event Maximum amount for Maximum
individual activity/event  total for
type of
activity/
event
Part 5 Appeal to a Medical Appeal Panel for dispute about degree of
permanent impairment
5.01 Lodgment of appeal and If theresult of the appeal is  $100

preparation for appeal, or more favourable to the

preparation of aresponseto  applicant for appeal—$100

such an appeal (applicant’slegal practitioner
or agent only)

If the result of the appeal is
not more favourable to the
applicant for appeal—nil
(applicant’slegal practitioner
or agent only)

For the respondent’s legal $100
practitioner or agent—$100

5.02 Attendance at aMedical If the result of the appeal is ~ $400
Appeal Panel hearing more favourableto the
applicant for appea—$200
per hour (applicant’s legal
practitioner or agent only)

If the result of the appedl is
not more favourable to the
applicant for appeal—nil
(applicant’s legal practitioner
or agent only)

For the respondent’s legal $400
practitioner or agent—$200
per hour
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Item No Activity or event Maximum amount for Maximum
individual activity/event  total for
type of
activity/
event
Part 6 Referral of a question of law to President
6.01 Obtaining advice from If the President grantsleave ~ $600
counsel and making an to appea —$600 (applicant’s
application including written  legal practitioner or agent
submissions, or preparinga  only)
response to such an
application including written  If the President does not grant
submissions and obtaining |eave to appeal—nil
advice from counsel (applicant’slegal practitioner
(including counsel’'sfeefor  or agent only)
advice)
For the respondent’s legal $600
practitioner or agent—$600
6.02 Attending at proceedings $250 per hour $500
before the Commission
congtituted by the President
without counsel present
6.03 Attending at proceedings $125 per hour for lega $250
before the Commission practitioner (other than
congtituted by the President  counsel) or agent
with counsel present
(including counsel’sfeefor ~ $300 per hour for counsel $600
attendance)
Part 7 Registration of agreement under sec 66A of 1987 Act or a
commutation agreement
7.01 All work associated with $120 $120

registration of an agreement
under section 66A of the
1987 Act
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Iltem No Activity or event Maximum amount for Maximum
individual activity/event  total for
type of
activity/
event
7.02 All work associated with $250 $250
registration of acommutation
agreement
Part 8 Appeals to Presidential member
8.01 Lodging application or $320 $320
response to such an
application including written
submissions
8.02 Obtaining the advice of $500 $500
counsel (including counsel’s
fee for advice)
8.03 Attending at proceedings $250 per hour $500
before the Commission
congtituted by the President
or Deputy President without
counsel present
8.04 Attending at proceedings $125 per hour for legal $250

before the Commission practitioner (other than

congtituted by the President  counsel) or agent

or Deputy President with

counsel present (including $300 per hour for counsel $600
counsel’s fee for attendance)

Page 176



Workers Compensation Regulation 2003

2003 No 628

Maximum costs—compensation matters Schedule 6
Column 1l Column 2 Column 3 Column 4
Iltem No Activity or event Maximum amount for Maximum

individual activity/event  total for
type of
activity/
event
Part 9 Any other substantive proceedings before the Commission
9.01 Conduct of any other $250 per hour $625
proceedings before the
Commission involving the
determination of substantive
legal issues, including
preparatory work
Part 10 Other costs
10.01 All work associated with $250 per hour $187.50
instructing an agent to act on
the claim or a matter relating
to the claim
10.02 Travelling for the purpose of ~ $0.59 per km (except thefirst  No

attending at proceedings
before the Commission for
the purpose of an activity or
event referred to in Item 4.009,
4.10, 4.11, 5.02, 6.02, 6.03,
8.03, 8.04 or 9.01 (not
including attendance at a
teleconference)

50 kms) maximum
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Iltem No Activity or event Maximum amount for Maximum
individual activity/event  total for
type of
activity/
event
10.03 Costs of accommodation $120 for each night's No
incurred when attending at accommodation maximum

proceedings before the
Commission for the purpose
of an activity or event
referred to in Item 4.09, 4.10,
4.11, 5.02, 6.02, 6.03, 8.03,
8.04 or 9.01 (not including
attendance at a
teleconference) where the
place of attendanceis more
than 50 kms from the
practitioner’s usual place of
practice
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Schedule 7 Maximum costs for legal services—work

injury damages matters
(Clause 87)

1 Costs determined by reference to certain stages in the matter

1)

)

©)
(4)

The maximum costs for legal services provided for a stage of a
claim for work injury damages set out in Column 1 of the Work
Injury Costs Table A to this clause are the costs set out in Column 2
opposite that stage.

However, if alegal practitioner was first retained in the matter after
a certificate as to mediation was issued under section 318B of the
1998 Act (or, if the matter is not referred to mediation because the
insurer wholly deniesliability, or theinsurer hasfailed to respond to
the pre-filing statement, after the service of the pre-filing statement
of claim), the maximum costs are those set out in the Work Injury
Costs Table B to this clause.

Costs may be charged for more than one stage described in this
Schedule.

Other than stage 1 in the Work Injury Costs Table B to this clause,
each stage specifies the maximum costs payable for all legal
services provided in the period commencing on the occurrence of
one specified event and concluding on either the occurrence of
another specified event or settlement of the matter (whichever
occurs first).

Work Injury Costs Table A

Column 1 Column 2

Stage Costs

1 From the acceptance of the (8 inthecaseof alega
retainer to the preparation and practitioner acting for a
service of aclaim under section claimant—$200
260 of the 1998 Act (including (b) inthecaseof alega
the provision of all relevant practitioner acting for an
particulars under 281 of that Act) insurer—nil
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Column 1 Column 2
Stage Costs
2 From service of theclaimunder (@  inthecase of alegal

section 260 of the 1998 Act to

the preparation and service of the

pre-filing statement of claim
under section 315 of that Act

@

(b)

(©

the matter is referred to
mediation and settlement
occurs after the service of
the pre-filing statement of
claim without the issue of
acertificateasto
mediation under section
318B of the 1998 Act, or

the matter is not referred
to mediation (because the
insurer denies liability)
and settlement occurs
without the
commencement of court
proceedings, or

the insurer does not
respond to the pre-filing
statement of claim and
settlement occurs without
the commencement of
court proceedings

—from service of the pre-filing
statement to finalisation of the

matter

(b)

In addi

practitioner acting for a
claimant—$300

in the case of alegal
practitioner acting for an
insurer—nil

tion to the $500 specified

for stages 1 and 2 (if chargeable):

@

(b)

(©

if the settlement amount is
$20,000 or less and the
insurer wholly admitted
liability for the claim—
$500

if the settlement amount is
$20,000 or less and the
insurer wholly or partly
denied liability for the
claim—10% of the
settlement amount

if the settlement amount is
more than $20,000 but
less than $50,001 and the
insurer wholly admitted
liability for the claim—
$500 plus 12% of the
settlement amount over
$20,000

if the settlement amount is
more than $20,000 but
less than $50,001 and the
insurer wholly or partly
denied liability for the
claim—$2,000 plus 12%
of the settlement amount
over $20,000
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Column 1 Column 2
Stage Costs

(e) if thesettlement amountis
$50,001 or more but less
than $100,001 and the
insurer wholly admitted
liability for the claim—
$4,100 plus 10% of the
settlement amount over
$50,000

)] if the settlement amount is
$50,001 or more but less
than $100,001 and the
insurer wholly or partly
denied liability for the
claim—$5,600 plus 10%
of the settlement amount
over $50,000

() if thesettlement amountis
$100,001 or more and the
insurer wholly admitted
liability for the claim—
$9,100 plus 2% of the
settlement amount over
$100,000

(hy if thesettlement amountis
$100,001 or more and the
insurer wholly or partly
denied liability for the
claim—$10,600 plus 2%
of the settlement amount
over $100,000
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Column 1 Column 2
Stage Costs
4 If the matter isreferred to Thetotal of the following:
mediation and settlement occurs  (z)  an amount determined, in
after the issue of a certificate as accordance with stage 3,
to the mediation under section by reference to the
318B of the 1998 Act but without amount of the settlement,
the commencement of court (b) 2% of the amount of the
proceedings—from service of the settlement
pre-filing statement to
finalisation of the matter
5 If the matter is referred to The total of the following:
mediation and is finalised after (@  anamount determined in
the commencement of court accordance with stage 4,
proceedings (whether by way of by reference to the
settlement or an award of amount of the settlement
damages)—from service of the or award asif that amount
pre-filing statement to were the amount of the
finalisation of the matter settlement referred to in
stage 4,
(b) 2% of the amount of the
settlement or award
6 If the matter is not referred to Thetotal of the following:

mediation and the matter is
finalised after the
commencement of court
proceedings (whether by way of
settlement or an award of
damages)—from service of the
pre-filing statement to
finalisation of the matter

an amount determined in
accordance with stage 3,
by reference to the
amount of the settlement
or award asif that amount
were the amount of the
settlement referred to in
stage 3,

2% of the amount of the
settlement or award

@

(b)
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2

Work Injury Costs Table B

Column 1 Column 2

Stage Costs

1 Advice on the certificate as to $250
mediation (if the matter is
referred to mediation)

2 From the giving of advice onthe In addition to the $250 specified
certificate of mediation (or, if the for stage 1 (if chargeable):

matter is not referred to (@ if the settlement amount
mediation, from acceptance of or award is $20,000 or
the retainer) to finalisation of the less—nil

matter by settlement or award of (b)  if the settlement amount
damages. or award is more than

$20,000 but less than
$50,001—10% of the
settlement amount or
award over $20,000

(c) if the settlement amount
or award is $50,001 or
more but less than
$100,001—$3,000 plus
8% of the settlement
amount or award over
$50,000

(d) if the settlement amount
or award is $100,001 or
more—$7,000 plus 2% of
the settlement amount or
award over $100,000

Other costs for legal services

)

)

Maximum costs for legal services provided in a claim for work
injury damages may include (in addition to the costs for legal
services referred to in clause 1) the costs set out in the Other Work
Injury Costs Table to this clause.

However, an amount for the feesfor senior counsel, or for morethan
one advocate, are not to be included unless the court so orders.
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Other Work Injury Costs Table

Column 1

Column 2

Nature of costs

Maximum costs

1

Costs associated with a dispute
under Part 6 of Chapter 7 of the
1998 Act asto whether the
degree of permanent impairment
of an injured worker is sufficient
for an award of damages
(including costs associated with
referring the dispute for
assessment by an approved
medical specialist under Part 7 of
that Chapter)

Costs associated with a dispute
under section 317 of the 1998
Act asto whether a pre-filing
statement is defective

Cost of representation at a
mediation under section 318A of
the 1998 Act:

@ flatfee

(b)  additional amount, at the
mediator’s discretion, if
the conference exceeds 2
hours

If the matter was referred to
mediation and counsel advised
before mediation about
settlement:

(@  counsel’sfeefor advice
about settlement

$500

$200

$400

up to $125 per hour (or part of an
hour) in excess of 2 hours

$500 (separate to the daily rate
below)
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Nature of costs Maximum costs

(b)  costof representationin  $1 500
court, per day, for
advocate other than senior
counsel

(c)  costof representationin  $2 200
court, per day, for senior
counsel

If the matter was not referred to
mediation:

(@  costof representationin  $1 500
court, per day, for
advocate other than senior
counsel

(b)  costof representationin  $2 200
court, per day, for senior
counsel

BY AUTHORITY
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