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Workers Compensation Legislation
Amendment Act 2001 No 61

Act No 61, 2001

An Act to amend the Workers Compensation Act 1987 and the Workplace Injury
Management and Workers Compensation Act 1998 to make further provision for
claims procedures, dispute resolution, commutation, lump sum compensation and
other matters; and for other purposes. [Assented to 17 July 2001]




Section 1 Workers Compensation Legislation Amendment Act 2001 No 61

The Legidature of New South Wales enacts.

1 Name of Act

This Act is the Workers Compensation Legidation Amendment
Act 2001.

2 Commencement

(1) This Act commences on a day or days to be appointed by
proclamation.

(2) A proclamation under this section may appoint a particular time on a
day as the time for commencement on that day.

(3) An amendment made by Schedule 3 (Amendments relating to lump
sum compensation) cannot be commenced until guidelines have been
made under section 376 of the Workplace Injury Management and
Wor kers Compensation Act 1998 (asinserted by this Act) with respect
to the assessment of the degree of permanent impairment of an injured
worker as aresult of an injury.

3  Amendments

Each Act specified in Schedules 1-6 is amended as set out in those
Schedules.
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to commutation procedures Schedule 1

Schedule 1 Amendments relating to commutation

[1]

[2]

[3]

[4]

(5]

(6]

procedures
(Section 3)
Workers Compensation Act 1987 No 70
Section 35 Maximum weekly payment
Omit “under section 51” from section 35 (3).
Section 37 Weekly payment during total incapacity—after first 26 weeks
Omit “under section 51” from section 37 (6B).
Section 40 Weekly payments during partial incapacity—general
Omit “under section 51” from section 40 (7).

Section 45 Reduction of weekly payments to qualify for other benefits

Omit “under section 51” from section 45 (3).
Insert instead “under this Act”.

Section 51 Exit payments by commutation of weekly payments
Omit the section.
Part 3, Division 9

Insart after Divison 8 of Part 3:

Division 9 Commutation of compensation

87D Definition
In this Divison:

commutation agreement means an agreement to commute a
ligbility to alump sum, as provided by section 87F.
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Schedule 1

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to commutation procedures

87E Compensation that may be commuted

87F

@)

ey

A liability in respect of any of the following kinds of
compensation under this Act or the former Act may be
commuted to alump sum as provided by this Division (and not
otherwise):

(@  weekly payments of compensation,

(b) compensation under Divison 3 (Compensation for

medical, hospital and rehabilitation expenses etc) of
Part 3 of this Act or section 10 of the former Act.

Such aliability cannot be commuted to alump sum by an order
or award of the Commission (but this subsection does not
affect the operation of section 87G).

Commutation by agreement

)
ey

©)

(4)

A liability may be commuted to a lump sum with the
agreement of the worker.

A commutation agreement must not be entered into unless
(before the agreement is entered into):

(@ alegd practitioner instructed independently of the
insurer and the employer has certified in writing that the
legal practitioner has advised the worker on the full
legal implications of the agreement, including
implications with respect to any entitlement of the
worker to compensation under this Act or to benefits
under any other law (including a law of the
Commonwedlth), and

(b)  theworker has confirmed in writing that the worker has
been given and understands the advice referred to in

paragraph (a).
A commutation agreement (including an agreement purporting
to be a commutation agreement) is not subject to review or
challenge in proceedings before the Commission or a court.

The worker has 14 days after entering into a commutation
agreement in which to withdraw from the agreement by giving
noticeinwriting to theinsurer. Withdrawal from the agreement
by the worker makes the agreement a nullity.
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to commutation procedures Schedule 1

87G

Q)

(6)

)

®)

@)

A liability cannot be commuted under thissection if theworker
is legaly incapacitated because of the worker’s age or mental
capacity.

Note. Section 87G provides for the commutation of a liability when the
worker is legally incapacitated.

A commutation agreement is of no effect unless and until it is
registered as provided by this Part. Registration of the
agreement removesthe liability to which the agreement rel ates.

The amount payable under an agreement is payable within 7
days after the agreement is registered or within such longer
period asthe agreement may provide. Interest calculated at the
rate prescribed by the regul ationsis payable on any amount due
and unpad. The amount payable under a commutation
agreement and any interest payable on that amount is
recoverable as a debt in a court of competent jurisdiction.

As part of acommutation agreement, aworker may agree that
payment of a lump sum removes any liability to make a
payment under Division 4 of Part 3 (or section 16 of theformer
Act) in respect of the injury concerned. This Division applies
to the agreement for payment of that lump sum asif it were an
agreement to commute theliability to pay that compensation to
alump sum. Payment of the lump sum removes any liability to
which the agreement of the worker relates.

Commutation when worker legally incapacitated

If aworker islegaly incapacitated because of the worker’ sage
or mental capacity, aliability in respect of compensation may
be commuted to a lump sum by determination by the
Commission made having regard to:

(@  any dispute as to liability to pay compensation under
this Act, and

(b)  theinjury, the age of the worker, the genera health of
theworker, and the occupation of theworker a thetime
of the occurrence of the injury, and

(¢ theworker’s diminished ability to compete in an open
labour market, and

(d)  other benefits that the worker may be entitled to from
any other source.
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Schedule 1

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to commutation procedures

87H

2

©)
(4)

The Commission is not to determine a lump sum for the
purposes of this section unless satisfied that the termination of
ligbility concerned isin the best interests of the worker.

Payment of the lump sum to which a liability has been
commuted under this section removes the liability.

A determination under thissection may include adetermination
as to the payment of a lump sum to remove any liability to
make a payment under Division 4 of Part 3 in respect of the
injury concerned. Payment of that lump sum removes any
ligbility to which the determination relates.

Registration of commutation agreements

@)

ey

©)

4)

©)

A party to acommutation agreement may apply to the Registrar
for registration of the agreement by the Registrar.

Note. Section 87F (6) provides that a commutation agreement is of no
effect unless and until it is registered.

The Registrar must refuseto register acommutation agreement
unless satisfied that the requirements of section 87F (2) have
been complied with in respect of the agreement.

Beforeregistering acommutation agreement, the Registrar may
(on the application of a party to the agreement or of the
Registrar’ s own motion) refer the agreement for review by the
Commission. The Registrar is not to register the agreement if
the Commisson recommends that the agreement not be
registered.

The Commission reviewing a commutation agreement may
recommend to the Registrar that the agreement not be
registered if the Commission considers that the agreement is
inaccurate or that the lump sum to which aliability has been
commuted by the agreement is inadequate.

In reviewing a commutation agreement, the Commission may
have regard to the following matters:

(@  anydisputeastoliability to pay compensation under the
Workers Compensation Acts,

(b)  theinjury, the age of the worker, the genera hedlth of
theworker, and the occupation of theworker a thetime
of the occurrence of the injury,
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to commutation procedures Schedule 1

871

87J

(6)

)
®)

(¢ theworker’s diminished ability to compete in an open
l[abour market,

(d)  other benefits that the worker may be entitled to from
any other source.

The regigtration of a commutation agreement may not be
cancelled except within such period after the agreement is
registered, and in such manner, as may be authorised by the
regulations.

This section has effect despite section 234 of the 1998 Act
(No contracting out).

This section does not prevent a commutation agreement
containing provision as to the payment of costs.

Payment

)

e

©)

If a liability in respect of compensation is only partialy
commuted under thisDivision, the ba ance of thecompensation
continues to be payable under and subject to this Act.

A lump sum may be paid to the Public Guardian for the benefit
of the worker if:

(@  theworker agrees, in the case of alump sum agreed to
by the worker, or

(b)  the Commission so orders, in the case of alump sum
determined by the Commission.

The annual report of the Authority isto include a statement as
to trends in the commutation of liabilities under this Act.

Other commutation agreements invalid

)

ey

©)

Neither agreement as to the commutation of a payment to a
[ump sum nor payment of the sum payabl e under the agreement
exempts the person by whom the payment is payable from any
liability under this Act, except as provided by this Division.

This section does not affect the operation of section 51 in
respect of a liability commuted under that section before the
commencement of this section.

This section does not affect the operation of section 66A
(Regigtration of agreements for compensation).
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Schedule 1

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to commutation procedures

87K Commutation payment taken to be payment of compensation

Payment of a lump sum to which liability in respect of any
weekly payment of compensation has been wholly or partialy
commuted under this Division or section 51, or redeemed
under section 15 of the former Act (as applied by Schedule 6
to this Act), istaken for the purposes of this Act, the 1998 Act
and the former Act (as applied by this Act) to be payment of
the compensation concerned in pursuance of theliability to pay
the compensation concerned.

[7] Section 146

Omit the section. Insert instead:

146 Commutation of weekly payments from Scheme

)
)

©)
(4)

Divison 9 of Part 3 applies to the commutation of a liability
under the Scheme.

A liability under the Scheme may not be commuted to alump
sum with the agreement of the worker unless the Authority:

(@ has given the employer notice of the proposed
agreement and has given the employer a reasonable
opportunity to make submissions to the Authority with
respect to the matter, and

(b)  hastaken into account any submissions so made to the
Authority.

Subsection (2) does not apply if the worker has been unable,
after due search and inquiry, to identify the relevant employer.

In the case of commutation by determination of the
Commission under section 87G (Commutation when worker
legally incapacitated), the Commission may on the gpplication
of the employer, if the Commission thinks fit, refuse to make
such adetermination in respect of aliability under the Scheme.
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to commutation procedures Schedule 1

(8]

[9]

[10]

(5) Themaking of such an application by the employer in no way
fetters the discretion of the Commission to make the
determination, and acommutation made in consequence of the
determination is binding on the employer whether or not the
employer has made such an application.

(6) The Authority may apply for registration of a commutation
agreement under section 87H as a party to the agreement.

Section 151N Contributory negligence—generally

Omit “under section 51 if the person concerned were eligible to be paid a
lump sum under that section” from section 151N (2).

Insert instead “under Division 9 of Part 3 if the person concerned were
eligible to be paid alump sum under that Division”.

Section 221 Payments from Contribution Fund

Omit “under section 51” from section 221 (12).
Insert instead “under Division 9 of Part 3”.

Schedule 6 Savings, transitional and other provisions

Insert after Part 2 of Schedule 6:

Part 2A Provisions relating to compensation
generally

1 Commutation—Workers Compensation Legislation Amendment
Act 2001

(1) Thisclause applieson and from the repedl of section 51 by the
Wor kers Compensation Legidation Amendment Act 2001.

(2) Divison9 (Commutation of compensation) of Part 3 gppliesto
the commutation of a liability arising in respect of an injury
received before or after the commencement of that Division.

(3) Thisclauseextendsto apply to acasein which proceedingsfor
adetermination under section 51 are pending when that section

is repealed.
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Schedule 1

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to commutation procedures

(4) A liability may be commuted under Division 9 of Part 3 even
if the Compensation Court refused, before the repeal of
section 51, to make adetermination under that section or under
section 14 of the 1926 Act.

(5) Section 87F (Commutation by agreement) extends to an
agreement made before the commencement of that section.
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to assistance for injured workers Schedule 2

Schedule 2 Amendments relating to assistance for
injured workers

(Section 3)

2.1 Workers Compensation Act 1987 No 70

[1] Section 192A Claims administration manual

Insert after section 192A (3):

(3A) The WorkCover Guiddines under the 1998 Act can make
provision in connection with any matter in connection with
which the claims manua can make provision.

[2] Section 192A (4)

Insart “the WorkCover Guiddines,” after “claims manual,”.

[3] Section 192A (4A)

Insert after section 192A (4):

(4A) An insurer who fals to comply with a direction under
subsection (4) is guilty of an offence.

Maximum penalty: 50 pendlty units.

2.2 Workplace Injury Management and Workers Compensation
Act 1998 No 86

[1] Section 42B
Insert after section 42A:

4?2B Claims assistance

(1) The Authority may provide assistance (claims assistance) to
injured workers and employers in connection with claims for
compensation and work injury damages.
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Schedule 2

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to assistance for injured workers

2
©)

(4)

©)

(6)

In particular the Authority may establish an advisory serviceto
provide claims assistance.

The Authority may provide funds to fund the provision of
claims assistance by organisations representing employers or
employees, including by means of the establishment of an
advisory service to provide claims assstance.

Funds may only be provided within aperiod of 1 year after the
commencement of this section (the initial period). However,
funds may be provided for a period of 2 years following the
expiry of theinitia period (the additional period) if, beforethe
expiry of theinitia period, both Houses of Parliament pass a
resolution approving the provison of funds during the
additional period.

Beforethe Authority first providesany fundsunder thissection,
the Authority isto:

(@ advetise in a newspaper circulating in New South
Wales for expressions of interest from organisations to
provide claims assistance, and

(b)  publish in the Gazette the name of each organisation to
which the Authority intends to provide funds, the
amount of funding to be provided and a description of
the claims ass stance that the organisation isto provide.

Within 1 month after the expiry of the initid period, a
statement isto be laid before each House of Parliament setting
out:

(&  thenameof each organisation to which funds have been
provided under this section, and

(b)  the amount paid to each organisation, and

(c) adescription of the claims assistance provided by the
organisation.
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to assistance for injured workers Schedule 2

[2] Section 45A

Insert after section 45:

45A  Injury management consultants

)

e
©)

(4)
©)

(6)

The Authority may by instrument in writing approve a person
as an injury management consultant for the purposes of the
Workers Compensation Acts.

Such an approva may be for afixed or indefinite period and
may be made subject to conditions.

The Authority may by instrument in writing revoke the
gpprova of aninjury management consultant for any breach of
the conditions of the approva or for such other reason as the
Authority thinks appropriate.

WorkCover Guidelines may provide for the functions of
gpproved injury management consultants.

A person approved as an injury management consultant under
this section is, in any legd proceedings, competent but not
compellableto give evidence or produce documentsin respect
of any matter in which he or shewasinvolved in the course of
the exercise of his or her functions as an approved injury
management consultant.

An injury management consultant who is aggrieved by a
decision of the Authority to revoke the consultant’s approval
may apply to the Administrative Decisions Tribuna for a
review of the decision.

[3] Section 59 Regulations
Omit section 59 (c) and (d).
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Schedule 3

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to lump sum compensation

Schedule 3 Amendments relating to lump sum

compensation

(Section 3)

3.1 Workers Compensation Act 1987 No 70

[1]

Sections 65 and 66

Omit sections 65 and 66. Insart instead:

65 Determination of degree of permanent impairment

)

ey

©)

(4)

For the purposes of this Division, the degree of permanent
impairment that results from an injury is to be assessed as
provided by this section and Part 7 (Medical assessment) of
Chapter 7 of the 1998 Act.

If a worker receives more than one injury arising out of the
same incident, those injuries are together to be treated as one
injury for the purposes of this Division.

Note. The injuries are to be compensated together, not as separate
injuries. Section 322 of the 1998 Act requires the impairments that result

from those injuries to be assessed together. Physical injuries and
psychological/psychiatric injuries are not assessed together. See section
65A.

If there is a dispute about the degree of permanent impairment
of an injured worker, the Commisson may not award
permanent impairment compensation or pain and suffering
compensation unless the degree of permanent impairment has
been assessed by an approved medical specidist.

The Commission may, at any stage in proceedings on aclaim
for permanent impairment compensation or pain and suffering
compensation, refer the matter for assessment of the degree of
permanent impairment by an approved medical speciaist.
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to lump sum compensation Schedule 3

65A  Special provisions for psychological and psychiatric injury

@)

ey

©)

(4)

No compensation is payable under this Division in respect of
permanent impairment that results from a secondary

psychologicd injury.

Note. This does not prevent a secondary psychological injury from being
compensated under section 67 as pain and suffering resulting from
permanent impairment (but only if that permanent impairment results from
a physical injury or a primary psychological injury).

In assessing the degree of permanent impairment that results
from a physicd injury or primary psychologica injury, no
regard is to be had to any impairment or symptoms resulting
from a secondary psychological injury.

Compensation payable under this Division in respect of
permanent impairment that results from a primary
psychologica injury is not payable unless the degree of
permanent impairment resulting from the primary psychol ogical
injury is greater than the degree of permanent impairment
prescribed by the regulations for the purposes of this section.
Note. If more than one psychological injury arises out of the same
incident, section 322 of the 1998 Act requires the injuries to be assessed
together as one injury to determine the degree of permanent impairment.
If a worker receives a primary psychologica injury and a
physical injury, arising out of the same incident, the worker is
only entitled to receive compensation under this Division in
respect of impairment resulting from one of thoseinjuries, and
for that purpose the following provisions apply:

(@  the degree of permanent impairment that results from
the primary psychologica injury is to be assessed
separately from the degree of permanent impairment
that results from the physical injury (despite section
65 (2)),

(b)  theworkerisentitledtoreceive compensation under this
Divisionfor impa rment resulting fromwhichever injury
results in the greater amount of compensation being
payable to the worker under this Divison (and is not
entitled to receive compensation under this Division for
impairment resulting from the other injury),
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Schedule 3

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to lump sum compensation

(2]

3]

©)

(c) the question of which injury results in the greater
amount of compensation is, in default of agreement, to
be determined by the Commission.

Note. If there is more than one physical injury those injuries will still be

assessed together as one injury under section 322 of the 1998 Act, but

separately from any psychological injury. Similarly, if there is more than

one psychological injury those psychological injures will be assessed
together as one injury, but separately from any physical injury.

In this section:

primary psychological injury means a psychological injury
that is not a secondary psychological injury.

psychological injury includes psychiatric injury.

secondary psychological injury means a psychological injury
to the extent that it arises as a consequence of, or secondary to,
aphysica injury.

66 Entitlement to compensation for permanent impairment

)

ey

A worker who receives an injury that results in permanent
impairment is entitled to receive from the worker’s employer
compensation for that permanent impairment as provided by
thissection. Permanent impai rment compensationisin addition
to any other compensation under this Act.

The amount of the permanent impairment compensation that is
payableisto be calculated as prescribed by the regulations, on
the basis of the degree of permanent impairment that results
from the injury.

Section 66A Registration of agreements for compensation

Omit section 66A (1). Insert instead:

@)

An agreement by aworker to receive an amount of permanent
impai rment compensation or pain and suffering compensation
in respect of impairment may be registered by the Registrar.
Once the agreement is registered the worker is not entitled to
receive any additiona compensation in respect of the
impairment under an award of the Commission.

Section 66A (2)

Omit “the Compensation Court”. Insert instead “the Commission”.
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to lump sum compensation Schedule 3

[4]

[3]

[6]

[7]

Section 66A (3)—(4A)

Omit the subsections. Insert instead:

(3) Any party to an agreement may apply to the Registrar for
registration of the agreement.

(4) The Registrar may refuse to register an agreement if the
Registrar considers that the agreement isinaccurate or that the
agreed amount of compensation is inadequate.

(4A) The Registrar must refuse to register an agreement unless
satisfied that the worker received independent lega advice
about the agreement before the worker entered into the
agreement.

Section 66A (7)

Omit the subsection. Insart instead:

(7) This section does not limit an awad of additiond
compensation in accordance with this Part in respect of an
increase in the degree of permanent impairment that occurs
after the impairment to which an agreement relates.

Section 66A (8)
Omit the subsection.

Section 66B
Omit the section. Insert instead:

66B No proceedings to enter up award on agreement for
compensation

(1) When a worker agrees to receive an amount of permanent
impai rment compensation or pain and suffering compensation,
the Commission is not to entertain proceedings for entry of an
award to give effect to the agreement unless the proceedings
also relate to some dispute in connection with the worker’s
claim for compensation under this Act.

(2) Theregulations may prescribe exceptions to this section.
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Schedule 3

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to lump sum compensation

(8]

[9]

[10]

©)

The regulations may make provision for or with respect to:

(@& requiring an application referring a matter to the
Commission to be accompanied by evidence (in the
form of a certificate or other information provided for
by the regulations) that the proceedings are not
prevented by this section from being entertained by the
Commission, and

(b) preventing the acceptance for lodgment of an
application not accompanied by any evidence required
by the regulations to accompany it.

Section 67 Compensation for pain and suffering

Omit section 67 (1), (1A) and (2). Insert instead:

@)

e

A worker who receives an injury that results in a degree of
permanent impairment greater than that prescribed by the
regulationsfor the purposes of thissectionisentitled to receive
from the worker’s employer as compensation for pain and
suffering resulting from the permanent impai rment an amount
not exceeding $50,000. Pain and suffering compensation isin
addition to any other compensation under this Act.

Note. Section 65A provides that pain and suffering compensation for
permanent impairment arising from psychological injury is not payable
unless the injury is a primary psychological injury (as defined in that
section) and the degree of permanent impairment arising from the injury
is greater than the degree of permanent impairment prescribed by the
regulations for the purposes of that section.

Because there is a digtinction between injury and impairment
resulting from an injury (and compensation is payable under
this section only for pan and suffering resulting from
impairment), the pain and suffering for which compensationis
payable does not include pain and suffering that results from
the injury but not from the impairment.

Section 67 (3)

Omit “loss or losses’. Insert instead * permanent impairment”.

Section 67 (4)

Omit “the Compensation Court”. Insert instead “the Commission”.
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to lump sum compensation Schedule 3

[11]

[12]

[13]

[14]

[15]

Section 67 (7)

Omit “loss’. Insert instead “ permanent impairment”.

Section 67A Special provisions for HIV/AIDS
Omit section 67A (1). Insert instead:

@

(1A)

For the purposes of the determination of the amount of pain
and suffering compensation payable, HIV infection and AIDS
are each considered to be a most extreme case, so that the
maximum amount of pain and suffering compensation is
payable.

For the purposes of the determination of the amount of
permanent impairment compensation payable, HIV infection
and AIDS are each consdered to result in a degree of
permanent impairment of 100%.

Section 67A (4)

Omit the subsection. Insart instead:

4)

Permanent impairment compensation and pain and suffering
compensation are not payable in respect of permanent
impairment that is HIV infection or AIDS if the impairment
resulted from voluntary sexua activity or illicit drug use. This
subsection does not limit the operation of section 14 (Conduct
of worker etc).

Section 68 Proportionate loss of use

Omit the section.

Section 68A Deduction for previous injury or pre-existing condition or
abnormality

Omit the section.
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Schedule 3

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to lump sum compensation

[16]

Section 68B

Omit the section. Insert instead:

68B Deductions for previous injuries and pre-existing
conditions—operation of sections 15, 16, 17 and 22

@)

e

When determining the compensation payable in respect of
permanent impairment for the purposes of the apportionment
of liability under section 22, thereis to be no deduction under
section 323 of the 1998 Act for any proportion of the
impairment that isdueto aninjury in respect of which liability
isto be apportioned (but without affecting any deduction under
that section for any proportion of the impairment that is dueto
any other injury or that is due to any pre-existing condition or
abnormality).

When determining the compensation payable by an employer
in acase in which section 15 applies (disease of such anature
as to be contracted by a gradual process), section 323 of the
1998 Act applies to that compensation subject to the
following:

(@& there is to be no deduction under section 323 of the
1998 Act for any proportion of the permanent
impairment that is due to the worker’s employment in
previous relevant employment (as defined in paragraph
(b)) except any such proportion for which compensation
under this Divison (as in force a any time) or
section 16 of theformer Act hasbeen paid or ispayable,

(b)  for the purposes of paragraph (&), previous relevant
employment is employment to the nature of which the
disease was due by a previous employer who is liable
under section 15 to contribute in respect of the
compensation being determined (or who would be so
ligble if the requirement to contribute were not limited
to employers who employed the worker during a
particular period),

()  inthe case of permanent impairment of the back, neck
or pevis, a reference in this subsection to previous
relevant employment islimited to employment after the
commencement of this Act.
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Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to lump sum compensation Schedule 3

(3) When determining the compensation payable by an employer
inacasein which section 16 gpplies (an injury that consistsin
the aggravation, acceleration, exacerbation or deterioration of
a disease), section 323 of the 1998 Act applies to that
compensation subject to the following:

4)

@

()

©

there is to be no deduction under section 323 of the
1998 Act for any proportion of the impairment that is
due to the worker’s employment in previous relevant
employment (as defined in paragraph (b)) except any
such proportion for which compensation under this
Division (as in force at any time) or section 16 of the
former Act has been paid or is payable,

for the purposes of paragraph (), previous relevant
employment is employment that was a substantia
contributing factor to the aggravation, acceleration,
exacerbation or deterioration by a previous employer
who isliable under section 16 to contributein respect of
the compensation being determined (or who would be
so liable if the requirement to contribute were not
limited to employers who employed the worker during
aparticular period),

in the case of permanent impairment of the back, neck
or pelvis, a reference in this subsection to previous

relevant employment islimited to employment after the
commencement of this Act.

When determining the compensation payable by an employer
in a case in which section 17 applies (loss or further loss of
hearing), section 323 of the 1998 Act applies to that
compensation subject to the following:

@

(b)

there is to be no deduction under section 323 of the
1998 Act for any proportion of the impairment that is
due to the worker’s employment in previous relevant
employment (as defined in paragraph (b)) except any
such proportion for which compensation under this
Divison (asin force a any time) or section 16 of the
former Act has been paid or is payable,

for the purposes of paragraph (a), previous relevant
employment is employment to the nature of which the
disease was due by a previous employer who is liable
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Schedule 3

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to lump sum compensation

under section 17 to contribute in respect of the
compensation being determined (or who would be so
ligble if the requirement to contribute were not limited
to employers who employed the worker during a

particular period).

[17] Section 69 Addition to Table of further compensable injuries

Omit the section.

[18] Section 69A No compensation for less than 6% hearing loss

Omit section 69A (1)—4). Insert instead:

@ In ng, for the purpose of the determination of permanent

impai rment compensation, the degree of permanent impairment
resulting from loss of hearing (the present loss) due to
boilermakers deafness regard must not be had to any hearing
loss due to boilermakers deafness unless the worker’s tota
hearing loss due to boilermakers deafnessiis at |east 6%.

(2) Theworker’stotal hearing lossisthe aggregate of the present

loss and dl previous losses of hearing due to boilermakers
deafness.

(3) The fact that compensation is not payable in respect of aloss

of hearing because of this section does not prevent notice of
injury being given or aclaim being made in respect of that | oss,
and does not affect the operation of section 17 in respect of that
loss (if and when the worker’ s total hearing |oss reaches 6%).

(4 An example of the operation of this section is as follows

(assume that dal hearing losses mentioned are due to
boilermakers deafness and that no other injury isinvolved):

(@ A worker suffers ahearing loss of 4% (thefirst hearing
loss that the worker has suffered). No permanent
impairment compensation is payable in respect of the
loss because it is less than 6% and cannot be taken into
account to assess the degree of permanent impairment,
though notice of injury can be given or aclaim can be
made for the hearing loss.

(b) The worker suffers a further hearing loss of 4%,
bringing the total loss to 8%. The totd loss has now
passed the 6% threshold and compensation is payable
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[19]

[20]

[21]

[22]

on the basis of the full 8%. Compensation in respect of
theinitial 4% hearing losswill be payable by the earlier
employer if the worker made a claim or gave notice of
injury for that initial hearing loss.

(¢  The worker suffers a further hearing loss of 5%. The
worker is entitled in the usual way to compensation in
respect of the 5% further loss because the 6% threshold
has aready been passed (the tota lossis now 13%).

Section 69A (7)

Omit “no compensation is payable under section 66”.
Insert instead “no permanent impairment compensation is payable’.

Section 69B Employer’s responsibility to pay for hearing loss tests
Omit “pay compensation under section 66 for a loss of hearing” from
section 69B (1).

Insert instead “ pay permanent impairment compensation in respect of aloss
of hearing”.

Section 72 Reference of matters to medical panel

Omit the section.

Section 73
Omit the section. Insert instead:

73 Reimbursement for costs of medical certificate and examination

(1) The obtaining of a permanent impairment medica certificate
and any examination required for the certificate are taken to be
amedical or related trestment for the purposes of Division 3if:

(@  themedical practitioner has completed such training as
the Authority may require in respect of the assessment
of the degree of permanent impairment as provided by
thisAct, and

(b) the worker has given the employer a copy of the
certificate.
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(2) Inthissection:

permanent impairment medical certificate means areport or
certificate of amedical practitioner that certifies:

(@ that a worker has received an injury resulting in
permanent impairment, and

(b) the degree of permanent imparment (assessed as
provided by this Act) resulting from the injury.

[23] Part 3, Division 4, Table
Omit the Table to Division 4 of Part 3.

3.2 Workplace Injury Management and Workers Compensation
Act 1998 No 86

[1] Section 111 Interest on agreed payment of lump sum compensation
Omit “compensation under section 66 or 67 of the 1987 Act” from
section 111 (1).

Insert instead “ permanent impairment compensation or pain and suffering
compensation”.

[2] Section 131 Definitions

Insert in alphabetical order in section 131 (1):
hearing loss claim means.

(@  aclamunder section 66 of the 1987 Act (asin force at
any time before the commencement of this definition)
for loss of hearing, or

(b) aclam for permanent impairment compensation in
respect of loss of hearing.

[3] Section 131 (1)

Omit paragraph (a) of the definition of protected claim. Insert instead:
(@ ahearinglossclam, and
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[4]

(5]

[6]

[7]

Section 134 Consequences of prohibited conduct for recovery of fees
by agents

Omit “claim under section 66 of the 1987 Act for loss of hearing” from
section 134 (3).
Insert instead “hearing loss claim”.

Section 134 (3)

Omit “subsequent claim for further loss of hearing”.

Insert ingtead “subsequent hearing loss claim in respect of further loss of
hearing”.

Section 135 Consequences of prohibited conduct for lawyers

Omit “claim under section 66 of the 1987 Act for loss of hearing” from
section 135 (4).
Insert instead “hearing loss claim”.

Section 135 (4)

Omit “subsequent claim for further loss of hearing”.

Insert instead “subsequent hearing loss claim in respect of further loss of
hearing”.
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Schedule 4 Amendments relating to new claims

procedures

(Section 3)

4.1 Workers Compensation Act 1987 No 70

[1]

[2]

Section 151D Time limit for commencement of court proceedings
against employer for damages

Insert as section 151D (1):

@)

In the case of proceedings for damages in respect of an injury
received on or after the commencement of this subsection (as
inserted by the Wor ker s Compensation Legid ation Amendment
Act 2001), time does not run for the purposes of this section
from thetime that aclaim has been referred to the Commission
for assessment and until 2 months after a certificate asto the
assessment or exemption from assessment is issued.

Schedule 6 Savings, transitional and other provisions, Part 18 Special
provision relating to coal miners

Insert at the end of Part 18:

3 2001 amendments not applicable to coal miners

@)

e
©)

Subject to this clause, the amendments made by the 2001
amending Act do not apply to or in respect of coa miners and
this Act and the 1998 Act (and the regulations under those
Acts) apply to and in respect of coad miners as if the 2001
amending Act had not been enacted.

Subclause (1) does not apply in respect of the amendments
made by Schedule 2.2 [2] and [3] to the 2001 amending Act.

The regulations may make provision for or with respect to the
following mattersin connection with aclaim for compensation
in respect of an injury received by a coa miner:
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4)

@

(b)

©

requiring or providing for the conciliation, mediation or
other review of a claim, or any dispute in connection
with a clam, before the commencement of court
proceedings in connection with the claim or dispute,

any matter for or in respect of which provision is made
by Divisions 3-5 of Part 2 of Chapter 4 of the 1998 Act
(whether or not provision so made isinconsistent with
any provision of those Divisions),

disapplying or modifying the application of any
provision or provisions of Divisons 3-5 of Part 2 of
Chapter 4 of the 1998 Act.

In this clause:

coal miners means workers employed in or about a mine to
which the Coal Mines Regulation Act 1982 applies.

the 2001 amending Act means the Workers Compensation
Legidation Amendment Act 2001.

[3] Schedule 6 Part 18C
Insert after Part 18B of Schedule 6:

Part 18C

1 Definitions

Provisions consequent on enactment
of Workers Compensation Legislation
Amendment Act 2001

In this Part:

existing claim and new claim have the same meaning as in
Chapter 7 of the 1998 Act.

the 2001 amending Act means the Workers Compensation
Legidation Amendment Act 2001.

2 Operation of amendments generally

(1) TheWorkers Compensation Acts apply to and in respect of an
exiging claim as if Schedules 2-6 to the 2001 amending Act
had not been enacted.
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3

4

2

This clauseis subject to this Part and to any regulations under
this Schedule.

Amendments to lump sum compensation provisions

)

ey

©)

(4)

The amendments made by Schedule 3 to the 2001 amending
Act do not apply in respect of an injury received before the
commencement of the amendments (even if the injury is the
subject of a clam made after the commencement of the
amendments) except for the amendments to section 66A
(subject to such modifications to that section as may be
prescribed by the regulations, for the purposes of the
gpplication of those amendmentsin respect of such aninjury).

Thereis to be areduction in the compensation payable under
Division 4 of Part 3 (as amended by the 2001 amending Act)
for any proportion of the permanent impairment concerned that
is a previoudy non-compensable impairment. This subclause
does not limit the operation of section 323 of the 1998 Act or
section 68B of the 1987 Act.

A previoudy non-compensable impairment is loss or
impairment that is due to something that occurred before the
commencement of the amendments to Division 4 of Part 3
made by the 2001 amending Act, being loss or impairment that
isof akind for which no compensation was payable under that
Divison before that commencement.

No contribution or payment of apportioned share in respect of
compensation under Division 4 of Part 3 (as amended by the
2001 amending Act) isrequired under section 15, 16, 17 or 22
to the extent that the employment or injury in respect of which
contribution or payment would otherwise berequired relatesto
aprevioudy non-compensable impairment.

Transitional provision for disputes concerning lump sum
compensation claims

@)

In the case of a new claim in respect of an injury received
before the commencement of the amendments made by
Schedule 3 to the 2001 amending Act, compensation under
Divison 4 of Part 3 (as in force before the commencement of
this clause) may not be awarded by the Commission if thereis
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ey

©)

(4)

an impairment dispute unless the dispute has been assessed by
an gpproved medica specidist under Part 7 of Chapter 7 of the
1998 Act.

An opinion certified in a medica assessment certificate
pursuant to the medical assessment of animpairment disputeis
conclusively presumed to be correct asto the mattersin dispute
in any proceedings in respect of the claim for compensation
concerned.

For the purposes of this clause, Part 7 of Chapter 7 of the 1998
Act extends (with such modifications as may be prescribed by
the regulations) to the assessment of an impairment dispute as
if it wereamedica dispute under that Part.

In this clause, impairment dispute means a dispute about
whether aloss or impairment exists and, if so, the nature and
extent of the loss or impairment.

5 Regulations to transfer existing claims to new procedures

)

ey

©)

4)

The regulations may make provision for or with respect to
requiring a class or classes of existing clams to be treated as
new claims for the purposes of the Workers Compensation
Acts.

Those claims (transferred claims) then cease to be existing
clamsand become new claimsfor the purposes of theWorkers
Compensation Acts, subject to this Part and the regulations.

Regulations under this clause may include provisions of a
savings or transitiona nature consegquent on the operation of
any such regulations.

The power to make regulations under subclause (3) extendsto
authorise the making of regulations whereby provisions of the
Workers Compensation Acts are taken to be amended in the
manner set forth in the regulations.

6 Special provisions for transferred claims

Theprovisionsof the Workers Compensation Actsapply toand
in respect of atransferred clam as anew claim subject to the
following modifications:
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(@  anorder or award of the Compensation Court in respect
of the claim is taken to be an order or award of the
Commission,

(b)  such other modifications as may be prescribed by the
regulations.

7 False claims and recovery of overpayments

Sections 67 and 68 of the 1998 Act continue to apply asin
force before their repedl to and in respect of a statement made
by a person before their repedl.

8 New procedures for making a claim

Sections 259-264 of the 1998 Act extend to the making of a
clam after the commencement of those sections even if the
clamisan exigting claim.

9 Seniority of Compensation Court judges appointed to District
Court

A judge of the Compensation Court who is appointed as a
judge of the District Court is to have seniority, rank and
precedence as ajudge of the District Court asif the date of his
or her commission as a judge of the Digtrict Court were the
date of hisor her commission as ajudge of the Compensation
Court.

[4] Schedule 6, Part 20 Savings and transitional regulations

Insert at the end of clause 1 (1):
Wor kers Compensation Legidation Amendment Act 2001

4.2 Workplace Injury Management and Workers Compensation
Act 1998 No 86

[1] Section 4 Definitions

Omit the definition of compensation from section 4 (1).
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(2]

Section 4 (1)
Insert in alphabetical order:

approved medical specialist has the meaning given by
section 319.

Arbitrator means an Arbitrator of the Commission appointed
under this Act.

claim meansaclaimfor compensation or work injury damages.

claimant means a person who makes or is entitled to make a
clam.

Commission means the Workers Compensation Commission
of New South Wales established by this Act.

compensation means compensation under the Workers
Compensation Acts, and includes any monetary benefit under
those Acts.

death benefit compensation means compensation under
Divison 1 (Compensation payable on death) of Part 3 of the
1987 Act.

Deputy Presdent means a Deputy Presdent of the
Commission.

doctor means amedica practitioner.

exigting claim has the same meaning as in Chapter 7 (New
claims procedures).

lump sum compensation means compensation under
Division 4 (Compensation for non-economic loss) of Part 3 of
the 1987 Act.

medical assessment means assessment of amedical dispute by
an gpproved medica specidist under Part 7 of Chapter 7.

medical certificate means a certificate given by a medica
practitioner.

medical dispute has the meaning given by section 319.

medical expenses compensation means compensation under
Divison 3 (Compensation for medica, hospital and
rehabilitation expenses etc) of Part 3 of the 1987 Act.
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motor accident damages means damages to which Part 6 of
the Motor Accidents Act 1988 or Chapter 5 of the Motor
Accidents Compensation Act 1999 applies.

new claim has the same meaning asin Chapter 7 (New claims
procedures).

pain and suffering compensation means compensation for
pain and suffering under section 67 of the 1987 Act.

permanent impairment compensation means compensation
for permanent impairment under section 66 of the 1987 Act.

President means the President of the Commission.

Presdential member means the President or a Deputy
President.

Registrar means the Registrar of the Commission appointed
under this Act.

Rules means the Rules of the Commission made by the
Minister under this Act.

work injury meansan injury in respect of which compensation
is payable.

work injury damages has the same meaning as in Chapter 7
(New claims procedures).

WorkCover Guiddines means guiddines issued under
section 376 (Issue of guidelines).

Workers Compensation ActsmeansthisAct andthe 1987 Act.

[3] Section 30 Functions of Council

Insert after section 30 (1) (d):

(d1) to provide advice to the Minister on proposas for
WorkCover Guidelines and regulations under the
workers compensation legidation,
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[4] Section 30 (1A)

Insert after section 30 (1):

(1A) BeforeaWorkCover Guideline, or aregulation (whether made
under this Act or the 1987 Act) is published in the Gazette, a
copy of the Guiddline or the regulation must be provided to the
Council.

[5] Section 35 Payments into and from Fund

Insert after section 35 (2) (e):

(el) thecostsof operation of the Commission including the
remuneration (and alowances) of the members and of
the gtaff of the Commission, and the remuneration of
gpproved medica specidigts,

[6] Section 60A
Insert before section 61:

60A Application of Division

(1) Sections 61-64 apply only in respect of an injury received
before the commencement of this section (as inserted by the
Workers Compensation Legidation Amendment Act 2001).

(2) Sections 65 and 66 apply only in respect of the making of a
claim before the commencement of this section (asinserted by
the Worker s Compensation Legidation Amendment Act 2001).

Note. Chapter 7 (New claims procedures) provides for notice of injury and
making of claims in all other cases.

[7] Sections 67 (False claims) and 68 (Order for refund of overpayments of
compensation)

Omit the sections.
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[8] Section 75A
Insert before section 76:

75A  Division applies only to existing claims
This Division applies only in respect of existing claims.

Note. Conciliation is not applicable to new claims. See Chapter 7 (New
claims procedures).

[9] Section 91A
Insert before section 92:

91A Division applies only to existing claims
This Division applies only in respect of existing claims.

Note. Chapter 7 (New claims procedures) provides for weekly payments
in the case of new claims.

[10] Section 100A
Insert before section 101:
100A Division applies only to existing claims

This Division applies only in respect of existing claims.

Note. Chapter 7 (New claims procedure) provides for restrictions on
commencing court proceedings in the case of new claims.

[11] Chapter 4, Part 2, Division 6, heading
Omit the heading to Division 6 of Part 2 of Chapter 4. Insert instead:

Division 6 Proceedings before Commission or the
Compensation Court

[12] Section 105
Omit the section. Insert instead:

105 Jurisdiction of Commission and Compensation Court

(1) Subject tothis Act, the Commission has exclusivejurisdiction
to examine, hear and determine all matters arisng under this
Act in respect of any new claim.
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(2) The Commission does not have that jurisdiction in respect of
matters arising under Part 5 (Common law remedies) of the
1987 Act except for the purposes of and in connection with the
assessment of a work injury damages claim under Part 6 of
Chapter 7.

(3) Subject to this Act and the Compensation Court Act 1984, the
Compensation Court has exclusive jurisdiction to examine,
hear and determine al matters arising under this Act (except
Part 5 of the 1987 Act) in respect of any existing claim.

(4) ReferencesinthisAct tothe Commission are, for the purposes
of giving effect to subsection (3), to beread asreferencesto the
Compensation Court to the extent that the reference is in
respect of an existing claim.

Note. Provision is made in the 1987 Act for regulations to require existing
claims to be treated as new claims (transferred claims). The
Compensation Court ceases to have jurisdiction in respect of transferred

claims and the Commission acquires exclusive jurisdiction in respect of
transferred claims.

[13] Section 111A
Insert before section 112:

111A Costs provisions apply only to existing claims
Sections 112-116 apply only in respect of existing claims.

Note. Chapter 7 (New claims procedures) provides for costs in respect of
new claims.

[14] Section 118A
Insert before section 119:

118A Application of certain provisions of Division only to existing
claims

Sections 121-124 and 128-130 apply only in respect of
exigting claims.
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[15] Sections 235C and 235D

Insart after section 235B:

235C False claims

©)

(1) A person must not make a statement knowing that itisfalse or

mideading in amaterid particular:
(@ inadam made by the person, or

(b) inamedical certificate or other document that relatesto

aclaim, or

()  when furnishing information to any person concerning
a clam or likey clam (whether the information is
furnished by the person who makes or is entitled to

make the claim or not).

Maximum penaty: 500 pendty units or imprisonment for

2 years, or both.

(2) This section does not apply to statements:
(&  madein documents filed, or information furnished, in

proceedings before a court, or

(b)  made in the course of giving evidence on oath before

the Commission, or

(60 made in any document or information in any case in
which the person who made the statement did not know
that the document or information was to be given,

served or furnished in connection with aclam.

verified by statutory declaration.

235D Order for refund of overpayments of compensation

(1) Thissection appliesto apayment to aperson, purportedly made
pursuant to an obligation arising under this Act, to which the
personisnot entitled under thisAct. Such apayment isreferred

to in this section as an overpayment.
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2

©)

4)

Q)

(6)

If the Authority is satisfied that a person has received an
overpayment as a result or partly as a result of an act that
constitutes a contravention of section 235A or 235C (whether
or not the person has been proceeded against or convicted for
an offence in respect of the contravention), the Authority may
order the person to refund the amount of the overpayment to
the person who made the payment.

Any such refund may, in accordance with the terms of the
Authority’s order, be deducted from future payments of
compensation, but not if it is payable under an award of the
Commission.

An order under this section is enforceable as a civil debt and
may be recovered as such in any court of competent
jurisdiction by the person to whom the order requires payment
to be made.

This section does not limit any other right of recovery that a
person may have againgt another person in respect of any
overpayment to that other person.

A person againgt whom an order is made under this section
may apply for areview of the order by the Commission.

[16] Section 248A

Insert after section 248:

248A Review of Act

@)

e

TheIndependent Pricing and Regulatory Tribunal isto conduct
a review of the amendments made by the Workers
Compensation Legidation Amendment Act 2001 to determine
whether the policy objectives of those amendments remain
valid and whether theterms of the Workers Compensation Acts
remain appropriate for securing those objectives.

The review is to be undertaken as soon as possible after the
period of 12 months from the date of assent to the Workers
Compensation Legidation Amendment Act 2001, and the
Independent Pricing and Regulatory Tribunal isto useits best
endeavours to ensure that it is completed by 31 December
2002.
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©)

4

Q)

(6)

Within 1 month of the completion of the review, the
Independent Pricing and Regulatory Tribunal isto:

(@  causeastatement setting out the results of the review to
be provided to the Minister to belaid before each House
of Parliament, and

(b)  giveacopy of the review to the Council.

The Council isto cause astatement setting out itsviews, if any,
on the review to be provided to the Minister to be laid before
each House of Parliament within 1 month after the Council
receives the copy of the review.

If a House of Parliament is not ditting when a statement is
sought to be laid before the House, the statement is to be
presented to the Clerk of the House concerned.

The statement:

(&  on presentation and for al purposes is taken to have
been laid before the House, and

(b)  may be printed by authority of the Clerk of the House,
and

() if printed by authority of the Clerk, isfor al purposes
taken to be a statement published by or under the
authority of the House, and

(d) isto berecorded:
(i) in the case of the Legidative Council—in the
Minutes of the Proceedings of the Legidative
Council, and
(i)  inthe case of the Legidative Assembly—in the
Votes and Proceedings of the Legidative
Assembly,

on the firgt dtting day on the House after receipt of the
statement by the Clerk.
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[17] Chapter 7

Insert as Chapter 7:

Chapter 7 New claims procedures

Part 1 Preliminary

250 Interpretation

@)

In this Chapter:

damages has the same meaning as in Part 5 (Common law
remedies) of the 1987 Act.

exigting claim means:
@& a clam for compensaion made before the
commencement of this section or aclam that isrelated

to such a clam (whether or not the related claim is
made before the commencement of this section), or

(b) aclam for work injury damages made in respect of an
injury recelved before the commencement of this
section or in respect of the death of aworker resulting
from or caused by such an injury.

Note. Part 18C of Schedule 6 to the 1987 Act provides for the transfer of

existing claims, so that the claims transferred will be treated as new

claims.

insurer means a licensed insurer, speciaised insurer or seif-

insurer, under this Act or the 1987 Act, or a former licensed

insurer.

new claim means any claim that is not an existing claim.

related claimsare clams or further claimsfor compensationin
respect of the same injury, whether or not the clams are in
respect of the same kind of compensation.

work injury damages means damages recoverable from a
worker’s employer in respect of:

(& aninjury to the worker caused by the negligence or
other tort of the employer, or

Page 39



Schedule 4

Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to new claims procedures

ey

©)

251  Appl

(b)  the death of the worker resulting from or caused by an
injury caused by the negligence or other tort of the
employer,

whether the damages are recoverable in an action for tort or
breach of contract or in any other action, but does not include
motor accident damages.

In the definition of work injury damages in subsection (1), a
reference to aworker’s employer includes a reference to:

(@ aperson who is vicarioudy liable for the acts of the
employer, and

(b) a person for whose acts the employer is vicariously
liable.

A cdam served on an insurer in accordance with the
WorkCover Guiddines or forwarded to an insurer by the
employer is taken to have been made on the insurer (and to
have been so made when it was made on the employer).

ication of Chapter

Except as otherwise specificaly provided in this Chapter, this
Chapter applies to and in respect of new clams only.
Note. Part 18C of Schedule 6 to the 1987 Act provides for the transfer of

existing claims, so that the claims transferred will be treated as new
claims.

Part 2 Giving notice of injury and making a claim

Division 1

252 Appl

253 Inter

Notice of injury

ication of Division

This Division applies only in respect of injuries recelved after
the commencement of this section.

pretation

Words and expressons used in this Part have the same
meaning asin Part 5 (Common law remedies) of the 1987 Act.
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254  Notice of injury must be given to employer

@)

e

©)

(4)

Neither compensation nor work injury damagesarerecoverable
by an injured worker unless notice of the injury isgiven to the
employer as soon as possible after the injury happened and
before theworker hasvoluntarily left the employment inwhich
the worker was at the time of the injury.

The failure to give notice of injury as required by this section
(or any defect or inaccuracy in anotice of injury) isnot abar to
the recovery of compensation or work injury damages if in
proceedingsto recover the compensation or damagesit isfound
that there are specid circumstances asprovided by this section.

Each of the following congtitutes special circumstances:

(@  theperson against whom the proceedings are taken has
not been prejudiced in respect of the proceedings by the
fallure to give notice of injury or by the defect or
inaccuracy in the notice,

(b) the failure to give notice of injury, or the defect or
inaccuracy in the notice, was occasioned by ignorance,
mistake, absence from the State or other reasonable
cause,

(©)  theperson against whom the proceedings are taken had
knowledge of the injury from any source at or about the
time when the injury happened,

(d)  the injury has been reported by the employer to the
Authority in accordance with this Act.

In addition, if the employer isthe owner of amineor quarry, or
the occupier of afactory, workshop, office or shop, each of the
following constitutes specia circumstances:

(@  the summary referred to in section 231 has not been
posted up in accordance with that section or the
employer has otherwise contravened that section,

(b)  the injury has been reported by or on behaf of the
employer to an ingpector of minesor an ingpector under
the Occupational Health and Safety Act 2000,

() theinjury has been treated in a first aid room at the
mine, quarry, factory, workshop, office or shop.
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255 How notice of injury is given

256

@)

ey
©)

(4)

©)

(6)

A notice of injury must state:

(&  thenameand address of the person injured, and

(b)  thecauseof theinjury (in ordinary language), and

()  thedate on which the injury happened.

A notice of injury may be given oraly or in writing.

If there is more than one employer, a notice of injury may be
given to any one of those employers.

A notice of injury istaken to have been given to an employer:

(@ ifitisgivento any person designated for the purpose by
the employer, or

(b) ifitisgivento any person under whose supervision the
worker is employed.

A written notice of injury may be served by delivering it to, or
by sending it by post to, the residence or any place of business
of the person on whom it is to be served.

If the regulations so require (and despite anything to the
contrary in this section), anotice of injury must begiveninthe
manner, and contain the particulars, prescribed by the
regulations.

Register of injuries

)

e

©)
(4)

A regigter of injuries must be kept in some readily accessible
place a every mine, quarry, congruction Ste, factory,
workshop, office or shop.

A worker employed at any such mine, quarry, construction site,
factory, workshop, office or shop, or any person acting on the
worker’ sbehalf, may enter in theregister of injuries particulars
of any injury received by the worker.

The regulations may prescribe the form of aregister of injuries
and the particulars to be entered in the register.

If particulars of an injury are duly entered in a register of
injuries as soon as possible after an injury happened, the entry
is sufficient notice of the injury for the purposes of this Act.
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(5) If subsection (1) is contravened, the manager of the mine or
quarry, or the occupier of the construction ste, factory,
workshop, office or shop, is guilty of an offence.

Maximum penalty: 50 pendlty units.

257 Notice of incapacity, medical etc treatment and damage to
property
(1) Theprovisions of this Part apply with respect to:
(@  thegiving of notice of incapacity resulting from injury
that happens after the worker leaves the employment in
which the worker was at the time of the injury, and

(b)  thegiving of notice of any medica or related treatment,
hospital treatment, occupational rehabilitation serviceor
ambulance service to which Division 3 of Part 3 of the
1987 Act applies, and

(o) thegivingof notice of any damageto property to which
Divison 5 of Part 3 of the 1987 Act applies,

in the same way as those provisions apply to notice of injury.

(2) The particulars required to be given in any such notice are
(subject to the regulations) reasonable particulars of the
incapacity, of the treatment or service or of the damage to
property.

258 Offence

A person must not make a statement in a notice given by the
person under this Division knowing that the statement isfalse
or mideading in a materid particular.

Maximum penalty: 100 penaty units or imprisonment for
2 years, or both.
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Division 2

259  Appl
@

e

260 How
(@)

e

©)

Making a claim for compensation or
damages

ication of Division

This Divison applies to the making of a clam &fter the
commencement of this section (even if the injury concerned
was received before the commencement of this section).

However, this Division does not apply to the making of aclaim
for work injury damages if court proceedings to recover the
work injury damages concerned were commenced before the
commencement of this section.

aclaim is made

A clam must be made in accordance with the applicable
requirements of the WorkCover Guidelines.

The WorkCover Guideines may make provision for or with
respect to the following mattersin connection with the making
of aclam:

(@  theforminwhich aclamisto be made,
(b)  themanner in which aclamisto be made,
()  the meansby which aclam may be made,
(d) theinformation that aclaimisto contain,

(@  requiring specified documents and other materia to
accompany or form part of aclam,

()  such other matters as may be prescribed by the
regulations.

Without limiting this section, the WorkCover Guidelines can
require that a claim be accompanied by a form of authority
signed by the claimant and authorising aprovider of medical or
related treatment, hospital treatment or occupational
rehabilitation services to the claimant in connection with the
injury to which the claim relates to give the insurer concerned
information regarding the trestment or service provided or the
worker’smedical condition or treatment relevant to the claim.
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261

(4)

Q)

(6)

)

The WorkCover Guiddlines can aso provide for any of the
following matters in connection with the making of a claim:

(@  waiving the requirement for the making of aclam in
specified cases (such as casesin which notice of injury
has been given or provisona weekly payments of
compensation have commenced),

(b)  providing for thetime a which aclaim istaken to have
been madein any casein which the requirement for the
making of a claim has been waived,

()  providing for the time when a claim is taken to have
been made in a case in which requirements of the
Guiddineswith respect to the making of the claim have
been complied with at different times.

Thefailure to make a claim as required by this section isnot a
bar to the recovery of compensation or work injury damagesif
it is found that the faillure was occasioned by ignorance,
mistake or other reasonable cause or because of aminor defect
in form or style.

Except to the extent that the WorkCover Guidelines otherwise
provide, an insurer can wave a requirement of those
Guiddlineswith respect to the making of aclaim ontheinsurer.

The WorkCover Guidelines can require an insurer to notify a
worker of any falure by the worker to comply with a
requirement of those Guiddines with respect to the making of
aclam, and can provide for the waiver of any such failure by
the worker if theinsurer failsto give the required notification.

Time within which claim for compensation must be made

@)

ey

Compensation cannot be recovered unless a clam for the
compensation has been made within 6 months after the injury
or accident happened or, in the case of death, within 6 months
after the date of degth.

If aclaim for compensation was made by an injured worker
within the period required by this section, this section does not
apply to aclaim for compensation in respect of the death of the
worker resulting from the injury to which the worker’s claim
related.
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©)

(4)

©)

(6)

)

®)

For the purposes of this section, aperson is considered to have
made a claim for compensation when the person makes any
clam for compensation in respect of the injury or death
concerned, even if the person’s clam did not relate to the
particular compensation in question.

The failure to make a claim within the period required by this
section is not a bar to the recovery of compensation if it is
found that the failure was occasioned by ignorance, mistake,
absence from the State or other reasonable cause, and either:

(@ the clam is made within 3 years after the injury or
accident happened or, in the case of death, within 3
years dfter the date of death, or

(b)  theclam isnot made within that 3 years but the claim
isin respect of aninjury resulting in the desth or serious
and permanent disablement of aworker.

The failure to make a claim within the period required by this
section is not a bar to the recovery of compensation if the
insurer concerned determines to accept the claim outside that
period. An insurer cannot determine to accept a clam made
more than 3 years after theinjury or accident happened or after
the date of death (as appropriate) except with the approvd of
the Authority.

If an injured worker first becomes aware that he or she has
received aninjury after theinjury wasreceived, theinjury isfor
the purposes of this section taken to have been received when
the worker first became so aware.

If death results from an injury and a person who is entitled to
claim compensation in respect of the death first becomesaware
after the death that the death resulted or is likely to have
resulted from the injury, the date of death is, for the purposes
of the gpplication of this section to a claim by that person,
taken to be the date that the person became so aware.

In acase where 2 or more persons are liable or partly liablein
respect of compensation (whether or not that liability arises
from the same or from different injuries), a claim is for the
purposes of this section taken to have been madewhen aclam
is made on any one of those persons.
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©)

When particularsof any injury received by aworker are entered
inaregister of injuries kept by the employer under thisAct, the
making of that entry suffices for the purposes of this section as
themaking of aclaim for compensation in respect of theinjury.

262 Time within which claim for work injury damages must be made

Court proceedings for the recovery of work injury damages
cannot be commenced until a claim for the damages has been
made.

263 Lump sum compensation claims to be made at same time

264

@)

ey

All clamsfor permanent impai rment compensation or painand
suffering compensation in respect of an injury must, as far as
practicable, be made at the same time.

A legd practitioner or agent who acts for aworker when such
aclam is made is not entitled to recover any costs from the
worker or theemployer in relation to any such clam madelater
(including such a clam made by later amendment of
proceedings) unless there is a good reason for the claim being
made |ater.

Action by employer in respect of claims, injuries and
compensation

)

e

An employer (not being a self-insurer) who recelvesaclaim or
any other documentation in respect of a clam must, within 7
days after receiving the claim or documentation, forward it to
the employer’ sinsurer.

Maximum penalty: 50 penalty units.

An employer who receives a request from the employer’s
insurer for specified information in respect of a clam or
notified injury, or documentation in respect of a clam or
notified injury, must, within 7 days after receipt of the request,
furnish the insurer with such of the specified information or
documentation asisintheemployer’ spossession or reasonably
obtainable by the employer.

Maximum penalty: 50 pendlty units.
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(3) Anemployer who hasreceived compensation money under this
Act from an insurer must, as soon as practicable, pay the
money to the person entitled to the compensation.

Maximum penalty: 50 pendlty units.

(4) A personisnot guilty of an offencefor afalureto comply with
aprovision of thissection if there was a reasonable excuse for
that failure.

(5) Inthissection:

employer’s insurer means the insurer who the employer
believes is liable to indemnify the employer in respect of the
clam or injury concerned.

notified injury means an injury to a worker notified to an
insurer.

Part 3 Dealing with claims

Division 1 Special provisions for commencement of
weekly payments after initial notification of
injury

265 Application of Division

This Division appliesin respect of the initial notification of an
injury after the commencement of this section (even if the
injury concerned was received before the commencement of
this section).

266 Meaning of initial notification of injury

In this Part, initial notification to an insurer of an injury to a
worker meansthefirst notification of theinjury that isgiven to
the insurer, in the manner and form required by the
WorkCover Guiddines, by the worker or the employer or by
some other person (for example, amedical practitioner) acting
for or on behdf of the worker or the employer.

Page 48



Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to new claims procedures Schedule 4

267 Duty to commence weekly payments following initial notification
of injury

268

)

2

©)

(4)

©)

Provisiond weekly paymentsof compensation by aninsurer are
to commence within 7 days after initid notification to the
insurer of an injury to a worker, unless the insurer has a
reasonabl e excusefor not commencing thoseweekly payments.

A person does not have a reasonable excuse for not
commencing those weekly payments unless the person has an
excuse that the WorkCover Guidelines provideis areasonable
excuse.

The payment of provisiona weekly payments of compensation
under this section is on the basis of the provisiona acceptance
of liability by the insurer for a period of up to 12 weeks
determined by the insurer having regard to the nature of the
injury and the period of incapacity.

The acceptance of liability on a provisona basis does not
condtitute an admission of liability by the employer or insurer
under this Act or independently of this Act.

An insurer who fals to commence weekly payments of
compensation asrequired by thissectionisguilty of an offence.

Maximum penalty: 50 pendlty units.

Insurer must notify worker of reasonable excuse for not
commencing weekly payments

If an insurer does not commence weekly payments of
compensation because the insurer has a reasonable excuse for
not doing so, the insurer must within 7 days after receiving the
early notification of injury give the worker notice in writing
that the insurer has a reasonable excuse for not commencing
weekly payments of compensation and include in that notice:

(&  details of that reasonable excuse, and

(b) asatement that the worker is entitled to make a claim
for compensation and that the claim will be determined
within 21 days, and

(©)  detailsof how that claim can be made.
Maximum penalty: 50 penalty units.
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269 Notice to be given of commencement of weekly payments

As soon as practicable after an insurer commences weekly
paymentsof compensation under thisDivision, theinsurer must
give the worker a notice in writing notifying the worker that:

@

()

©
(d)

weekly payments of compensation to the worker have
commenced on the basis of provisiona acceptance of
ligbility by the insurer, and

the payment of weekly paymentsof compensation to the
worker will continue for a period (up to a maximum of
12 weeks) determined by the insurer having regard to
the nature of theinjury and the period of incapacity, and

theinsurer will develop an injury management plan for
the worker (if required to do so by Chapter 3), and

theworker isentitled to make aclaim for compensation
(and include details of how that claim can be made).

270 Obligations of worker to provide authorisations and medical

evidence

(1) Aninsurer who commencesweekly payments of compensation
under this Divison may require the worker to provide the
insurer with:

@
(b)

a medica cetificate certifying as to the worker's
incapacity for work, and

aform of authority sgned by the worker authorising a
provider of medicd or related treatment, hospita
treatment or occupational rehabilitation services to the
worker in connection with the injury to give theinsurer
information regarding the treatment or service provided
or the worker’ s medical condition or treatment relevant
to theinjury.

(2) Theinsurer may discontinueweekly paymentsof compensation
under this Division if the worker fals to comply with a
requirement under this section within 7 days after it is
communicated to the worker by the insurer.
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271 Liability to make weekly payments not affected by making of
claim

272

)

)

An obligation of an insurer to make weekly payments of
compensation pursuant to the provisiona acceptanceof liability
under this Divison ceases if the insurer disputes liability to
make those payments.

Note. Section 74 requires notice of a dispute to be given.

Otherwise, a liability to make weekly payments of
compensation pursuant to the acceptance of liability on a
provisona basis under this Division is not affected by the
making of aclaim for compensation.

Recovery by insurer

)

ey

If an insurer pays any compensation under this Division and
another insurer or another employer accepts liability to pay
compensation to the worker in respect of the injury concerned,
theinsurer is entitled to recover the compensation so paid asa
debt from that other insurer or other employer.

Any amount so recoverable is taken to have been payable by
the other insurer or other employer as compensation to the
injured worker.

273 Provision for recovery of excess for provisional payments

Division 2

274

@)

Section 160 (Recovery of excess from employer) of the 1987
Act and section 152 of this Act apply to and in respect of the
payment of provisona weekly payments of compensation
under this Division as if the payment were payable under a
weekly compensation claim as referred to in those sections.

Claims for weekly payments

Liability to be accepted and weekly payments commenced
within 21 days

Within 21 days after aclaim for weekly payments is made the
person on whom the claim is made must determine the claim

by:
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e

©)

4)

©)

(6)

(@  accepting liability and commencing weekly payments,
or

(b)  disputing liability.

Note. Section 283 makes failure to comply with this section an offence.
Section 74 requires notice of a dispute to be given.

An insurer can accept liability for weekly payments on a
provisiona basisfor aperiod of up to 12 weeks determined by
the insurer having regard to the nature of the injury and the
period of incapacity.

The acceptance of liability on a provisona basis operates to
extend the period within which the claim must be determined
until the end of the period for which ligbility has been accepted
on aprovisond basss.

Note. This allows the insurer more time to determine liability while
providing for the commencement of weekly payments on the basis of the
provisional acceptance of liability.

Liability cannot be accepted on a provisona basis under this
sectionif theinsurer isaready making weekly paymentson the
basisof the provisional acceptance of liability under Divison 1
when the claim for weekly paymentsis made.

The acceptance of liability on a provisona basis does not
constitute an admission of liability by the employer or insurer
under this Act or independently of this Act.

An employer is not required to determine a claim as provided
by this section if:

(@  theemployer hasduly forwarded the clamto aninsurer
who the employer beieves is liable to indemnify the
employer in respect of the claim, and

(b)  theemployer has complied with all reasonable requests
of the insurer with respect to the claim.

Note. A claim forwarded to the insurer is taken to have been made on the
insurer.
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275 Duty to commence provisional weekly payments if claim is first
notification of injury

276

)

)

If the claim for weekly paymentsisthefirst notification that an
insurer has received of the injury to the worker, section 267
(Duty to commence weekly payments following initia
notification of injury) appliesto require the commencement of
provisional weekly payments of compensation within 7 days
after the claim is made.

The provisona acceptance of liability pursuant to the
commencement of provisional weekly payments of
compensation under that section operates to extend the period
within which the claim must be determined for the purposes of
this Division until the end of the period for which ligbility has
been provisonally accepted.

Note. This allows the insurer more time to determine liability while

providing for the commencement of weekly payments on the basis of the
provisional acceptance of liability.

Continuation of provisional payments started before claim made

@)

e

If an insurer is already making provisiona weekly payments
when the claim for weekly payments is made (on the basis of
the provisona acceptance of liability before the clam was
made), the period within which liability for weekly payments
must be determined is extended to the end of the period for
which liability has been provisionaly accepted.

If the period for which liability has been provisionaly accepted
ends before the end of the period within which liability for
weekly paymentsmust be determined, theinsurer may continue
to make weekly payments on the basis of the provisona
acceptance of liability until the end of that period.

277 Provision for recovery of excess for provisional payments

Section 160 (Recovery of excess from employer) of the 1987
Act and section 152 of this Act apply to and in respect of the
payment of provisona weekly payments of compensation
under this Divison as if the payment were payable under a
weekly compensation claim as referred to in those sections.
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Division 3

278 Early acceptance of liability not prevented

This Division does not prevent the acceptance of liability and
the commencement of weekly payments before the end of the
provisiond liability period.

Claims for medical expenses

279 Liability to be accepted within 21 days
(1) Within 21 days after a clam for medica expenses

compensation is made the person on whom the claim is made
must determine the claim by accepting or disputing ligbility.

Note. Section 283 makes failure to comply with this section an offence.
Section 74 requires notice of a dispute to be given.

(2) Anemployer is not required to determine a claim as provided

by this section if:

(@  theemployer hasduly forwarded the claim to aninsurer
who the employer believes is liable to indemnify the
employer in respect of the claim, and

(b)  theemployer has complied with al reasonable requests
of the insurer with respect to the claim.

Note. A claim forwarded to the insurer is taken to have been made on the
insurer.

280 Provisional acceptance of liability
(1) An insurer can accept liability for medica expenses

compensation on the bass of the provisona acceptance of
liability for an amount of up to $5,000 or such other amount as
may be specified by the WorkCover Guidelines.

(2) The acceptance of liability on a provisona basis does not

condtitute an admission of liability by the employer or insurer
under this Act or independently of this Act.
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Division 4

Claims for lump sum compensation and
work injury damages

281 Liability to be accepted and settlement offer made

)

ey

©)

(4)

©)

The person on whom a claim for lump sum compensation or
work injury damagesis made must, within thetime required by
this section, determine the claim by:

(@  accepting liability and making a reasonable offer of
settlement to the claimant, or

(b)  disputing liability.
A clam must be so determined:

(@  within 1 month after the degree of permanent
impairment first becomes fully ascertainable, as agreed
by the parties or as determined by an approved medical
specidigt, or

(b)  within 2 months after the claimant has provided to the
insurer al relevant particulars about the claim,

whichever isthe later.

Note. Section 283 makes failure to comply with this section an offence.
Section 74 requires notice of a dispute to be given. If an offer of
settlement is not made as required by this section, the claim can be
referred for assessment as soon as the time for making the offer has
expired.

An offer of settlement isto specify an amount of compensation
or damages or a manner of determining an amount of

compensation or damages.

If an offer of settlement is made on the basis that the insurer
acceptsonly partid liability for the claim, the offer isto include
details sufficient to ascertain the extent to which liability is

accepted.

An employer is not required to determine a claim as provided
by this section if:

(@  theemployer hasduly forwarded the claim to aninsurer

who the employer beieves is liable to indemnify the
employer in respect of the claim, and
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(6)

(b)  theemployer has complied with al reasonable requests
of the insurer with respect to the claim.

Note. A claim forwarded to the insurer is taken to have been made on the
insurer.

This section does not apply to aclaim for work injury damages
in respect of the death of a person.

282 Relevant particulars about a claim

)

@

The relevant particulars about a claim are full details of the
following, sufficient to enable theinsurer, asfar as practicable,
to make a proper assessment of the claimant’ s full entitlement
on the claim:

(@  theinjury received by the claimant,
(b)  dl impairments arising from the injury,

(c any previous injury, or any pre-existing condition or
abnormdlity, to which any proportion of an impairment
is or may be due (whether or not it is an injury for
which compensation has been paid or is payable under
Divison 4 of Part 3 of the 1987 Act),

(d) inthe case of a claim for work injury damages, any
economic losses and other lossesthat are being claimed
as damages,

(¢ information relevant to adetermination asto whether or
not the degree of permanent impairment resulting from
theinjury will change,

()  in addition, in the case of a clam for lump sum
compensation, detailsof al previousemployment tothe
nature of which theinjury is or may be due,

(99  such other matters as the WorkCover Guidelines may
require.

If the employer requires the claimant to submit himsef or
hersdlf for examination by amedica practitioner provided and
paidfor by the employer, the claimant isnot considered to have
provided al relevant particulars about the clam until the
worker has complied with that requirement.
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©)

4)

Division 5

Theinsurer isnot entitled to delay the determination of aclaim
under this Division on the ground that any particulars about the
clam are insufficient unless the insurer requested further
relevant particulars within 2 weeks after the claimant provided
particulars.

In this section, injury is not limited by the meaning given by
section 4.

Enforcement of claims obligations

283 Offence of failing to determine a claim for compensation

@)

ey

©)

A person who failsto determine a claim as and when required
by this Part is guilty of an offence unless the person has a
reasonable excuse for the failure.

Maximum penalty: 50 pendlty units.

A person does not have areasonable excusefor afalurefor the
purposes of this section unless the person has an excuse that
the WorkCover Guidedlines provide is a reasonable excuse.

A personwho has or antici pates having areasonable excusefor
the purposes of this section must notify the claimant in writing
as soon as practicable.

284 Insurer liable to pay fee if claim goes to assessment

)

ey

If it appears to the Registrar that an insurer has:

(@  failedwithout reasonableexcuseto determineaclaimas
and when required by this Part, or

(b) referred amatter that theinsurer knowsis not agenuine
disputefor the purpose of delaying, without good cause,
the determination of aclaim,

and the clam concerned is referred to the Commission for
determination of adispute or for assessment, the Registrar isto
direct the insurer to pay the administration fee provided for by
this section.

Theadministration feeisafee of $250 or such other amount as
may be prescribed by the regulations and is payable to the
Authority for payment into the WorkCover Authority Fund.
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(3) The administration fee is not to be paid out of the statutory
fund of the insurer.

(4) Anadministration fee payable under this sectionisrecoverable
as adebt due to the Authority.

(5) A person does not have a reasonable excuse for a failure to
determine aclaim as and when required by this Part unlessthe
person has an excuse that the WorkCover Guidelines provide
is areasonable excuse.

(6) TheRegigtraristo notify the Authority of adirection under this
section.

285 Offence of referring non-genuine disputes

A person on whom aclaimis made must not refer amatter that
the person knows is not a genuine dispute for the purpose of
delaying, without good cause, the determination of the claim.

Maximum penalty: 50 pendlty units.

286 Partial acceptance of liability

(1) Liability for compensation can be partialy accepted and
partially disputed and references in this Part to accepting
ligbility and disputingliability areto beinterpreted accordingly.

(2) A person who accepts liability for compensation on the basis
of the partia acceptance of liability (including acceptance on a
provisona basis) must, when notifying the claimant of the
partiad acceptance of liability, include details sufficient to
ascertain the extent to which liability is accepted.

Part 4 Compensation dispute determination

287 Disputes to which Part applies

This Part applies to a digpute in connection with a claim for
compensation between:

(@  theperson who makesthe claim and aperson on whom
the clam is made, or

(b) the employer on whom the claim is made and the
insurer on whom the claim is made.
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288 Referral of disputes to Commission

Any party to a dispute about a claim may refer the dispute to
the Registrar for determination by the Commission. However,
if the dispute is about lump sum compensation, only the
clamant can refer the dispute.

Note. A medical dispute concerning the claim can also be referred for
assessment under Part 7 (Medical assessment).

289 Restrictions as to when a dispute can be referred to the
Commission

@)

ey

©)

A dispute about a clam for weekly payments cannot be
referred for determination by the Commission unless the
person on whom the claim is made:

(@  disputesliability for the claim (wholly or in part), or

(b) fails to determine the claim as and when required by
this Act.

Note. The determination of a claim requires the commencement of
weekly payments of compensation. The failure to commence weekly
payments without having disputed liability constitutes a failure to determine
the claim.

A dispute about a claim for medical expenses compensation
cannot bereferred for determination by the Commission unless
the person on whom the claim is made:

(@  disputesliability for the claim (whally or in part), or

(b) fails to determine the clam as and when required by
this Act.

A dispute about aclaim for lump sum compensation cannot be
referred for determination by the Commission unlesstheperson
on whom the claim is made:

(@  wholly disputes liability for the claim, or

(b)  made an offer of settlement to the claimant pursuant to
the determination of the claim as and when required by
this Act and 1 month has eapsed since the offer was
made, or
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290

4)

(¢ fails to determine the claim as and when required by
thisAct.

Note. The determination of a claim requires the making of a reasonable
offer of settlement (if liability is wholly or partly accepted). Failure to make
a reasonable offer of settlement constitutes a failure to determine the
claim.

A dispute about a claim for compensation under Division 5
(Compensation for property damage) of Part 3 of the 1987 Act
cannot be referred for determination by the Commission until:

(@ 28 days after the clam for compensation is made, or

(b)  theperson on whom the claim ismade disputesliability
for the clam (wholly or in part),

whichever happensfirgt.

Information exchange between parties

@)

)

©)

(4)

Q)

When a dispute is referred for determination by the
Commission, each party to the dispute must provide to the
other party and to the Registrar, as and when required to do so
by the Rules, such information and documents as the Rules
require.

A party to a dispute who fails without reasonable excuse to
comply with a requirement of this section is guilty of an
offence.

Maximum penalty: 50 pendlty units.

Any document that a party to adispute hasfailed to providein
contravention of this section is not admissible on behdf of the
party in proceedings on the dispute before the Commission.

Subsections (2) and (3) do not apply if the party is a worker
unless it is established that the worker was represented by a
legal practitioner or agent (as defined in section 131) at the
relevant time.

The regulations may provide for exceptions to subsection (3).
In particular, the regulations may authorise the Commission to
permit the admission in proceedings before the Commissionin
specified circumstances of adocument that would otherwisebe
not admissible under that subsection.
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201

292

293

(6)

If the Registrar is satisfied that an applicant has failed without
reasonable excuse to comply with a requirement of this
section, the Registrar may do any one or more of the
following:

(@  refer the matter to the Authority,

(b)  notethe matter in a certificate issued by the Registrar in
respect of the dispute (together with details of the
documents to which the failure relates),

(c)  order that a pecified amount or proportion of the costs
that would otherwise be recoverable by the party in
connection with the referral of the matter to the
Commission are not recoverable.

Duties of insurer when dispute referred to Commission

When the worker refers a dispute with an insurer for
determination by the Commission, the insurer must review the
clam to which the dispute relates as required by the
Guiddines.

Expedited assessment

When a dispute is referred for determination by the
Commission, the Registrar may dedl with the dispute under
Part 5 (Expedited assessment) if the dispute is one to which
that Part applies, and may defer determination of the dispute by
the Commission whilethe disputeisbeing dealt with under that
Part.

Medical assessment

)

ey

When adispute referred for determination by the Commission
concerns amedica dispute within the meaning of Part 7, the
Registrar may refer the medical disputefor medica assessment
under Part 7, and defer determination of the dispute by the
Commission pending the outcome of that medical assessment.

If the dispute concerns the degree of permanent impairment of
an injured worker, the Registrar must refer that aspect of the
dispute for assessment under Part 7 and defer determination of
the dispute by the Commission pending the outcome of that
medical assessment.
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294 Certificate of Commission’s determination

@)

)
©)

If adisputeisdetermined by the Commission, the Commission
must as soon as practicable after the determination of the
dispute issue the parties to the dispute with a certificate as to
the determination.

A brief stlatement isto be attached to the certificate setting out
the Commission’s reasons for the determination.

If the Registrar is satisfied that a cetificate as to a
determination or astatement attached to the certificate contains
an obvious error, the Registrar may issue, or approve of an
Arbitrator issuing, a replacement certificate or statement to
correct the error.

Part 5 Expedited assessment

Division 1

Preliminary

295 Disputes to which Part applies

This Part appliesto a dispute referred to the Commission that
concerns:

(@  weekly paymentsof compensation or medical expenses
compensation, or

(b) fallure by an insurer, employer or worker to comply
with a requirement imposed by or under Chapter 3
(Workplace injury management).

296 Exercise of functions of Registrar

)

ey

The Registrar may exercise functions under this Part with
respect to a dispute on the basis of the documents and
information provided to the Registrar when the dispute was
referred for determination by the Commission.

Except as provided by this section, the exercise of any function
of the Registrar under this Part is not subject to appedl or
review.
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Division 2

Disputes concerning weekly payments or
medical expenses

297 Directions for interim payment of weekly payments or medical
expenses compensation

@)

ey

©)

(4)

When a dispute to which this Part applies concerns weekly
payments of compensation or medical expensescompensation,
the Regigtrar can direct the person on whom the claim is made
to pay the compensation concerned. Such a direction is
referred to in this Part as an interim payment direction.

Aninterim payment direction for payment of medica expenses
compensation cannot be for an amount of more than $5,000 or
such other amount as may be prescribed by the regulations.

The Regidtrar isto presume that an interim payment direction
for weekly payments of compensation is warranted unless it
gppears to the Regidtrar that:

(@  theclam concerned has minima prospects of success,
or

(b)  theworker has returned to work, or

()  theinjury wasnot reported by theworker asrequired by
section 44 (Early notification of workplace injury), or

(d) insufficientmedica evidenceisavailableconcerningthe
period of incapacity of the worker, or

(9 crcumgtances exist that are prescribed by the
regulations as circumstances in which it is not to be
presumed that such a direction is warranted.

If an injury management plan for the worker isin place or the
insurer has accepted that the worker has received an injury (as
defined in this Act), the Registrar isto presume that an interim
payment direction for medical expenses compensation is
warranted if satisfied that the treatment or service to which the
compensation relates is reasonably necessary:

(@&  toprevent deterioration of the worker’s condition, or
(b)  to promote an early return to work, or
(¢ toreievedgnificant pain or discomfort, or
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(d)  for such other reason as may be prescribed by the
regulations.
(5) Subsections(3) and (4) do not limit the circumstancesin which
an interim payment direction can be given.
(6) An interim payment direction can be given subject to
conditions.
(7) A further interim payment direction or directions can be given
after the expiry of any earlier direction.
298 Period for which interim payment of weekly payments can be
directed
(1) An interim payment direction (or further interim payment
direction) can direct the person on whom the claim is made to
pay weekly payments of compensation for a period that does
not exceed 12 weeks.
Note. The 12-week limit applies to each direction or further direction.
(2) An interim payment direction can direct payment of weekly
payments during a period that is before the direction is given,
but that period must not exceed 10 weeks.
299 Revocation of interim payment direction
(1) The Regigtrar can revoke an interim payment direction a any
time.
(2) When an interim payment direction is revoked, the obligation
to make payments under the direction ceases.
(3) Therevocation of an interim payment direction does not affect
the requirement to make payments before the revocation.
300 Offence of failure to comply with interim payment direction
A person who fails to comply with an interim payment
direction is guilty of an offence.
Maximum penalty: 50 penalty units.
301 Effect of payment under interim payment direction

(1) The payment of compensation in accordance with an interim
payment direction isnot an admission of liability by theinsurer
or employer.
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(2) Aninsurer can continue to pay compensation on the basis of
the provisional acceptanceof liability after the period for which
payment is required by an interim payment order. The
acceptance of liability on a provisonal basis is not an
admission of liability.

302 Rules relating to interim payment directions

The giving of interim payment directions by the Regigtrar is
subject to relevant provisions of the Rules relating to those
directions.

303 Commission can give interim payment direction

The Commission has and may exercise any function of the
Registrar under this Division, in connection with a dispute
referred to the Commission for determination.

304 Recovery of payments

If the Commission subsequently determinesthat apersonisnot
liable to make the weekly payments of compensation that have
been paid in accordance with an interim payment direction, the
following provisions apply:

@

(b)

©

(d)

the worker or other person who received those
payments is not required to refund those payments
unless the Commission otherwise orders under
paragraph (b),

if the Commission is saisfied that the clam for
compensation was wholly or partly fraudulent or made
without proper justification, the Commission may order
the worker or other person concerned to refund the
whole or a specified part of those payments,

the Commission may (instead of making an order for a
refund) order any other person whom it determines was
ligble for the whole or any part of those payments to
reimburse the person who made those payments,

those payments are to be excluded from any
determination of the claims experience of the employer
for the purposes of ca culating the premium payable by
the employer for a policy of insurance.
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Division 3

Disputes about non-compliance with
Chapter 3

305 Disputes to which Division applies

This Division applies in respect of a dispute that concerns a
failure by a party to the dispute to comply with an obligation
imposed by or under Chapter 3.

306 Ways in which dispute can be dealt with
The Registrar may ded with the dispute:

@

()

©
©

Note.

by conciliating in connection with the dispute (to bring
the partiesto agreement having proper regard to rel evant
entittements and obligations under the Workers
Compensation Acts), or

by directing that an injury management consultant or
other suitably qualified person (paid for by the
employer) conduct a workplace assessment in
connection with the dispute, or

by referring the dispute to the Authority, or
by making a recommendation as provided for by this
Division.

The Registrar can refer the dispute to the Commission for

determination if action under this Division is not successful.

307 Registrar can recommend certain action

(1) TheRegigtrar can dea with the dispute by recommending that
aparty to the dispute take specified action, being action that the
Registrar considers necessary or desirableto remedy thefailure

ey

with which the dispute is concerned.

If the dispute concerns failure to comply with an obligation
imposed by an injury management plan, the Registrar can
recommend compliance with the injury management plan
subject to such modifications as the Registrar considers

appropriate.
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©)

If the dispute concerns the provision of suitable employment
for the worker, the Registrar is to have regard to the
requirements of section 49 in making a recommendation with
respect to the provision of suitable employment.

308 Compliance with recommendations of Registrar

309

@)

ey

©)

A party to the dispute to whom a recommendation is made by
the Registrar must, within 14 days (or such longer period asthe
Registrar may alow in aparticular case):

(@  comply with the recommendation, or

(b) request the Regidrar to refer the dispute to the
Commission for determination.

Maximum penalty: 50 pendlty units.

If a worker's falure to comply with the Registrar's
recommendation congtitutes a faillure to comply with this
section, the worker has no entitlement to weekly payments of
compensation during any period that thefailureto comply with
the recommendation continues.

If an employer's falure to comply with the Registrar’s
recommendation constitutes a failure to comply with this
section, the employer’ s insurer is entitled to recover from the
employer (despitetheterms of the relevant policy of insurance)
the amount of weekly payments of compensation paid by the
insurer in respect of any period that failure to comply with the
recommendation continues.

Employers—representation and admissions

@)

ey

At any conference or hearing before the Registrar for the
purposes of this Division:

(@  anemployer isentitled to separate representation if the
employer requests separate representation, and

(b) an employer is not prevented by the terms of any
relevant policy of insurance from making any admission
of liability in respect of the injury or claim concerned.

Evidence of an admisson made by the employer a any
conference or hearing before the Registrar for the purposes of
this Division is not admissible in other proceedings before the
Commission.
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310

Referral of dispute to Commission

If the dispute is referred to the Commission for determination,
the Commission may make orders with respect to any matter
that can be the subject of a recommendation by the Registrar
under this Division.

Part 6 Special provisions for claims for work injury

311

312

313

314

damages

Interpretation
(1) InthisPart:
claimant means a claimant for work injury damages.

party to an assessment under this Part means the clamant,
employer or insurer in respect of the clam referred for
assessment.

gpecify an amount of damages includes specify a manner of
determining the amount of damages.

(2) A referencein this Part to an assessment of aclamincludesa
reference to the result of the assessment.

Application of Part

This Part applies to a claim for work injury damages whether
or not the person on whom the claim is made admits or denies
ligbility.

Part does not prevent settlement of claim

Nothing in this Part prevents a claim from being settled at any
time.

Referral of claim for assessment

(1) A cam for work injury damages may be referred by the
claimant to the Commission for assessment under this Part.
Note. A medical dispute concerning the claim can also be referred for
assessment under Part 7 (Medical assessment).

(2) A claimcannot bereferred for assessment under this Part if the
claim is of a kind that under WorkCover Guidelines or the
regulations is exempt from assessment under this Part.
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©)

The Registrar isrespons ble for making arrangements asto the
Arbitrator who is to assess any particular clam or class of
claims.

315 Restrictions as to when claim can be referred for assessment

A dispute about a claim for work injury damages cannot be
referred for assessment by the Commission unless:

(@  theperson on whom the claim is made wholly disputes
ligbility for the claim, or

(b)  the person on whom the claim is made has made an
offer of settlement to the claimant pursuant to the
determination of the claim as and when required by this
Act and 2 months have elapsed since the offer was
made, or

(¢ the person on whom the clam is made fails to
determine the claim as and when required by this Act.

Note. The determination of a claim requires the making of a reasonable
offer of settlement (if liability is wholly or partly accepted). Failure to make
a reasonable offer of settlement constitutes a failure to determine the
claim.

316 Assessment of claims

)

ey
©)

(4)
©)

The Commission is, in respect of a clam referred to the
Commission for assessment, to make an assessment of:

(@ theissueof liability for the claim (unlesstheinsurer has
accepted lighbility), and

(b)  the amount of damages for that liability.
The assessment is to specify an amount of damages.

The Commisson must as soon as practicable after an
assessment issue the claimant and the person on whom the
claim is made with a certificate as to the assessment.

The Commissionisto attach abrief statement to the certificate,
setting out the Commission’s reasons for the assessment.

If the Registrar is satisfied that a certificate asto an assessment
or a statement attached to the certificate contains an obvious
error, the Registrar may issue, or gpprove of an Arbitrator
issuing, a replacement certificate or statement to correct the
error.
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317 Status of assessments

(1) An assessment under this Part of the issue of liability for a
claim is not binding on any party to the assessment.

(2) An assessment under this Part of the amount of damages for
liability under a claim is binding on the person on whom the
claim is made, and the person must pay to the clamant the
amount of damages specified in the certificate as to the
assessment if:

(@  the person accepts that liability under the claim, and

(b) the clamant accepts that amount of damages in
settlement of the clam within 21 days after the
certificate of assessment isissued.

318 Forum for court proceedings

Proceedingsin respect of aclaim for work injury damages may
be taken in any court of competent jurisdiction.

Part 7 Medical assessment

319 Definitions
In this Act:

approved medical specialiss means a medical practitioner
appointed under this Part as an approved medical specidist.

medical dispute means a dispute between a claimant and the
person on whom a claim is made as to:

(& the worker's condition (including the worker's
prognosis, the aetiology of the condition, and treatment
proposed or provided), or

(b)  theworker'sfitness for employment.

320 Appointment of approved medical specialists

(1) ThePresdent is, in accordance with criteria developed by the
Minister in consultation with the Council, to appoint medical
practitioners to be approved medicd specidigts for the
purposes of this Part.
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321

322

2
©)

(4)

The terms of any such appointment may restrict an approved
medical specidist to medical disputes of a specified kind.

The President isto ensurethat, asfar asreasonably practicable,
arrangements are in place to facilitate the taking place of
assessments under this Part in the regional areas of the State.

The Authority may arrange for the provision of training and
information to approved medica specidists to promote
accurate and consistent assessments under this Part.

Referral of medical dispute for assessment

)

ey

A medicd dispute may be referred for assessment under this
Part by acourt, the Commission or the Regigtrar, either of their
own motion or at the request of a party to the dispute. The
Regigtrar isto give the parties notice of the referral.

The parties to the dispute may agree on the approved medical
specialist whoisto assessthe dispute but if the parties have not
agreed within 7 days after the dispute is referred, the Registrar
is to choose the approved medical specidist who is to assess
the dispute.

Assessment of impairment

)

)

©)

The assessment of the degree of permanent impairment of an
injured worker for the purposes of the Workers Compensation
Actsisto be made in accordance with WorkCover Guiddines
issued for that purpose.

Impairmentsthat result from the same injury are to be assessed
together to assess the degree of permanent impairment of the
injured worker.

Impairments that result from more than one injury arising out
of the same incident are to be assessed together to assess the
degree of permanent impairment of the injured worker.

Note. Section 65A of the 1987 Act provides for impairment arising from

psychological/psychiatric injuries to be assessed separately from
impairment arising from physical injury.
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323

(4)

An approved medica specidist may decline to make an
assessment of the degree of permanent impairment of an
injured worker until the approved medical specidist issatisfied
that the impairment is permanent. Proceedings before the
Commission may be adjourned until the assessment is made.

Deduction for previous injury or pre-existing condition or
abnormality

@)

e

©)

4

Q)

In assessing the degree of permanent impairment resulting from
an injury, there is to be a deduction for any proportion of the
impairment that is due to any previous injury (whether or not
it is an injury for which compensation has been pad or is
payable under Division 4 of Part 3 of the 1987 Act) or that is
due to any pre-existing condition or abnormality.

If the extent of a deduction under this section (or a part of it)
will be difficult or costly to determine (because, for example,
of the absence of medica evidence), it isto beassumed (for the
purpose of avoiding disputation) that the deduction (or the
rlevant part of it) is 10% of the impairment, unless this
assumption is at odds with the available evidence.

Note. So if the degree of permanent impairment is assessed as 30% and
subsection (2) operates to require a 10% reduction in that impairment to
be assumed, the degree of permanent impairment is reduced from 30%
to 27% (a reduction of 10%).

The reference in subsection (2) to medica evidence is a
reference to medica evidence accepted or preferred by the
approved medica specidist in connection with the medica
assessment of the matter.

The WorkCover Guidelines may make provision for or with
respect to the determination of the deduction required by this
section.

Section 70 (Loss of hearing dueto age) of the 1987 Act applies
for the purpose of determining the extent (if any) that a
worker’s loss of hearing is due to presbycusis.

Note. Section 68B of the 1987 Act makes provision for how this section
applies for the purpose of calculating workers compensation lump sum

benefits for permanent impairment and associated pain and suffering in
cases to which section 15, 16, 17 or 22 of the 1987 Act applies.
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324 Powers of approved medical specialist on assessment

325

@)

ey

©)

)

e

The approved medical specialist assessing a medica dispute
may’:
(@&  consult with any medical practitioner or other hedth

care professonal who is tregting or has trested the
worker, and

(b) cal for the production of such medica records
(including X-rays and the results of other tests) and
other information as the agpproved medica specidist
considers necessary or desirable for the purposes of
assessing amedica dispute referred to him or her, and

(o) require the worker to submit himself or herself for
examination by the gpproved medica specidist.

If aworker refusesto submit himself or hersdlf for examination
by the approved medical specidist if required to do so, or in
any way obstructs the examination:

(@  theworker’sright to recover compensation with respect
to theinjury, or

(b)  theworker' sright to weekly payments,
is suspended until the examination has taken place.

This section extends to the assessment of amedical disputein
the course of an appeal or further assessment under this Part.
An approved medica speciadist whoisamember of the Appedl
Panel hearing the appeal or who is assessing the matter by way
of further assessment has al the powers of an approved
medical specidist under this section on an assessment of a
medical dispute.

Medical assessment certificate

The approved medica speciaist to whom amedica disputeis
referred is to give a certificate (a medical assessment
certificate) as to the matters referred for assessment.

A medical assessment certificateisto bein aform approved by
the Regigtrar and isto:

(@  setoutdetalsof the mattersreferred for assessment, and

(b)  certify as to the approved medical specidist’s opinion
with respect to those matters, and
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©)

(0  setouttheapproved medica specidist’ sreasonsfor that
opinion, and

(d)  setout the facts on which that opinion is based.

If the Registrar is satisfied that amedica assessment certificate
contains an obvious error, the Registrar may issue, or approve
of the approved medica specidist issuing, a replacement
medical assessment certificate to correct the error.

326 Status of medical assessments

)

ey

An opinion certified in a medica assessment certificate
pursuant to amedical assessment under thisPartisconclusively
presumed to be correct as to the following matters in any
proceedings before the Commission with which the certificate
is concerned:

(&  thedegree of permanent impairment of the worker asa
result of an injury,

(b)  whether any proportion of permanent impairment isdue
to any previous injury or pre-existing condition or
abnormality,

(c)  the nature and extent of loss of hearing suffered by a
worker,

(d)  whether impairment is permanent.

As to any other matter, the opinion certified is evidence (but
not conclusive evidence) in any such proceedings.

327 Appeal against medical assessment

@)

e

©)

A party to a medica dispute may apped againgt a medical
assessment under this Part, but only in respect of a matter that
is appedable under this section and only on the grounds for
appeal under this section.

A matter is appealable under this section if it is a matter as to
which the opinion of an approved medical specidist certified
in a medical assessment certificate under this Part is
conclusively presumed to be correct in proceedings before the
Commission.

The grounds for apped under this section are any of the
following grounds:
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328

4)

©)

(6)

)

(&  deterioration of theworker’ scondition that resultsin an
increase in the degree of permanent impairment,

(b) availability of additional relevant information (being
evidence that was not available to the appellant before
the medical assessment appeded against or that could
not reasonably have been obtained by the appellant
before that medical assessment),

(¢ the assessment was made on the basis of incorrect

criteria,
(d the medicd assessment certificate contans a
demonstrable error.

An apped is to be made by application to the Registrar. The
appedl is not to proceed unless it appears to the Registrar that
a least one of the grounds for appeal specified in
subsection (3) exigts.

If the apped ison aground referred to in subsection (3) (¢) or
(d), the gppea must be made within 28 days after the medical
assessment appeaed againgt, unless the Regigtrar is satisfied
that specid circumstances justify an increase in the period for
an appedl.

If the apped is on aground referred to in subsection (3) (a) or
(b), the Registrar may refer the medical assessment for further
assessment under section 329 as an dternative to an apped
againgt the assessment.

Thereisto beno apped against amedica assessment oncethe
dispute concerned has been the subject of determination by the
Commission or agreement registered under section 66A of the
1987 Act.

Procedure on appeal

@)

ey

An appeal against a medica assessment is to be heard by an
Appea Panel congtituted by 2 gpproved medical speciadistsand
1 Arbitrator, chosen by the Registrar.

The appedl is to be by way of review of the origind medical
assessment. The WorkCover Guidelines may provide for the
procedure on an appedl.
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329

330

©)

4

©)

(6)

@)

e

@)

Evidencethat isfresh evidence or evidencein additionto or in
subgtitution for the evidencereceived in relaion to the medica
assessment appedled against may not be given on an apped
unless the evidence was not available to the appellant before
that medical assessment or could not reasonably have been
obtained by the appellant before that medica assessment.

When attending an Appeal Pand for the purposes of an
assessment, an injured worker isentitled to be accompanied by
aperson (whether or not alega adviser or agent) to act as the
injured worker’ s advocate and assist him or her to present his
or her caseto the Apped Panel.

The Appea Panel may confirm the certificate of assessment
given in connection with the medical assessment appeded
againg, or may revoke that certificate and issue a new
certificate as to the matters concerned. Section 326 appliesto
any such new certificate.

The decision of amgority of the members of an Appea Panel
is the decision of the Appea Pandl.

Referral of matter for further medical assessment

A matter referred for assessment under this Part may be
referred again on one or more further occasionsfor assessment
in accordance with this Part, but only by:

(@ the Regidrar as an dternative to an apped againgt the
assessment as provided by section 327, or

(b)  the Commission.

A certificate asto amatter referred again for further assessment
prevails over any previous certificate as to the matter to the
extent of any inconsistency.

Costs of medical assessment

The costs of medical assessmentsunder thisPart (including the
remuneration of approved medical specidists) are payable by
the employer or insurer, except as otherwise provided by the
regulations. The Authority may, for the purposes of meeting
those cogts, impose fees for the carrying out of medical
assessments or make other arrangements for meeting those
costs.
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2

©)

4)

©)

If a worker is required to submit himsdf or herself for
examination pursuant to this Part, the worker is entitled to
recover from the worker's employer, in addition to any
compensation otherwise provided:

(@  theamount of any wages lost by the worker by reason
of so submitting himself or herself for examination, and

(b)  the cost to the worker of any fares, travelling expenses
and mai ntenance necessarily and reasonably incurred in
S0 submitting himself or hersdlf.

If it is necessary for a worker to travel in order to submit
himself or hersdf for examination but the worker is not
reasonably able to travel unescorted, the fares, travelling
expenses and maintenance referred to in this section include
fares, travelling expenses and maintenance necessarily and
reasonably incurred by an escort for the worker provided to
enabletheworker to submit himself or herself for examination.

If the cost of fares, travelling expenses and maintenance
referred to in this section includes the cost of travel by private
motor vehicle, that cost is to be calculated at such rate as is
fixed for the purposes of section 64 of the 1987 Act.

A reference in this section to amedical assessment includes a
referenceto afurther medica assessment and an gppedl against
amedica assessment.

331 Guidelines

Medica assessments, appedls and further assessments under
this Part are subject to relevant provisions of the WorkCover
Guidedlinesrelating to the procedures for the referral of matters
for assessment or appeal, the procedure on appeds and the
procedure for assessments.
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Part 8 Costs

Division 1

Preliminary

332 Definitions

)

ey

In this Part:

agent means a person who acts as agent for a person in
connection with aclaim.

agent service means any service performed by a person in the
person’ s capacity as an agent.

costs includes:

(@  cogts actudly incurred or to be incurred by a person
claiming compensation or work injury damages, and

(b) if liability for aclaimisadmitted without recourseto the
Commission or court—thereasonableexpensesincurred
by a person in pursuing the person’s claim, and

(©  codgsincurred in relation to any proceedings in respect
of aclam, and

(d)  codts incidenta to an application for referra of a
medical dispute for medica assessment, and
(e cogsincidentd to an application for registration of an

agreement under section 66A of the 1987 Act or an
agreement to commute liability to alump sum, and

() such other costs as may be prescribed by the
regulations.

court includes a court arbitrator or arbitrators.
medical report includes medica certificate and medica
opinion.

Expressionsused in this Division have the same meaning asin
Part 11 (Lega fees and other costs) of the Legal Profession
Act 1987, except as provided by this section.

Note. Under the Legal Profession Act 1987, costs includes barristers’

and solicitors’ fees as well as other items that may be charged by
barristers and solicitors (such as expenses and disbursements).
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333

Costs to which Part applies

This Part applies to and in respect of costs payable on a party
and party bagis, on a practitioner and client basis or on any
other basis, unless this Part or the regulations otherwise

provides.

334 Legal Profession Act
This Part and any regulations under this Part prevail to the
extent of any inconsistency with the Legal Profession Act 1987
(in particular section 196 of that Act) and the regulations under
that Act.

335 Assessment of costs
An assessment of any costsisto be made so asto give effect to
the provisions of this Part (whether or not the assessment is
made under Division 6 of Part 11 of the Legal Professon
Act 1987).

336 Exclusion of matters from this Part
The regulations may make provision for or with respect to
excluding any class of mattersfrom any or al of the provisions
of this Part.

Division 2 Fixing of maximum costs and fees

337 Maximum lawyer and agent costs

(1) Theregulations may make provision for or with respect to the
following:

(@  fixing maximum costs for legal services or agent
sarvices provided to a clamant, an employer or an
insurer in or in connection with any workers
compensation matter or work injury damages metter,

(b)  fixing maximum cogts for matters that are not lega
services or agent services but are related to aclaim for
compensation or work injury damages (for example,
expenses for witnesses or medical reports).
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4)

©)

Regulations under this section can fix costs and amounts by
reference to costs and amounts fixed by regulations under the
Legal Profession Act 1987.

A legd practitioner is not entitled to be paid or recover for a
lega service or other matter an amount that exceeds any
maximum costs fixed for the service or matter by the
regulations under this section.

An agent is not entitled to be paid or recover for an agent
service or other matter an amount that exceeds any maximum
costs fixed for the service or matter by the regulations under
this section.

Thissection doesnot entitlealegd practitioner to recover costs
for a legd service or matter that a court or costs assessor
determines were unreasonably incurred.

Costs of obtaining medical and other reports

Totheextent that theregulationsso provide, alegal practitioner
or agent is not entitled to be paid or recover the cost of
obtaining a medica report or other report obtained for usein
connection with aworkers compensation matter or work injury
damages assessment.

Maximum fees payable to health service providers

@)

e

©)

The Authority may, by order published in the Gazette, fix
maximum fees for the provision by health service providers of
the following services:

(&  provison of any report for use in connection with a
claim for compensation or work injury damages,

(b) appearance as a witness in proceedings before the
Commission or a court in connection with a claim for
compensation or work injury damages.

An order under this section can fix costs and amounts by
reference to costs and amounts fixed by regulations under the
Legal Profession Act 1987.

A hedlth service provider is not entitled to be paid or recover
any feefor providing a service that exceeds any maximum fee
fixed under this section for the provision of the service.
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(4)

Division 3

340 Appl

In this section:

health service provider means a person who provides ahealth
sarvice as defined in the Health Care Complaints Act 1993.

Special provisions for costs in
compensation and damages assessment
matters

ication of Division

This Divison applies to costs payable by a party in or in
relation to:

(@& aclamfor compensation, or

(b)  the assessment by the Commission of a claim for work
injury damages.

341 Costs to be determined by Commission

)
ey
©)

4

©)

(6)

Coststo which this Division appliesarein the discretion of the
Commission.

The Commission has full power to determine by whom, to
whom and to what extent costs are to be paid.

The Commission may order costs to be assessed on the basis
st out in Divison 6 of Part 11 of the Legal Profession
Act 1987 (or in relevant regulations under Division 4 of this
Part) or on an indemnity bas's.

The Commission may not order the payment of costs by a
clamant unless the Commission is satisfied that the claim was
frivolous or vexatious, fraudulent or made without proper
judtification.

Note. A claimant can be ordered to pay the costs of an unsuccessful
appeal. See section 345.

If the Commission is satisfied that a part only of a clam was
frivolous or vexatious, fraudulent or made without proper
justification, the Commission may order the claimant to pay the
costs relating to that part of the claim.

Any party to a clam may apply to the Commission for an
award of cogsts.
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342 Costs unreasonably incurred

@)

e

©)

If the Commission is satisfied that any costs on a claim were
unreasonably incurred, the Commission is to order that those
costs are to be treated as unreasonably incurred for the
purposes of this section and the Commission is not to make an
order for payment of those costs by any other party to the
clam.

Costs incurred by a party to a claim are consdered to have
been unreasonably incurred for the purposes of this section
only if they were incurred by the party:

(@  after areasonable offer of settlement of the claim was
made to the party, or

(b)  after the party has failed without reasonable excuse to
comply with awritten request from another party to the
clam to provide that other party with particulars
(including any necessary medica report) sufficient to
enablethat other party to properly consider the claimfor
the purpose of making an offer of settlement, or

(o)  dfter the party has unreasonably failed to participate in
conciliation of a dispute with which the clam is
concerned and the Commission is of the opinion that
the failure has resulted in unnecessary litigation, or

(d)  in connection with an unsuccessful application by the
party to admit further evidence in respect of matters of
which amedica assessment certificate of an approved
medica speciadist that has been admitted in evidencein
proceedings is evidence (whether or not conclusive
evidence) and the Commission isof the opinion that the
gpplication was frivolous or vexatious.

A lega practitioner representing a party to proceedings before
the Commission is not entitled to recover from the party any
costs that the Commission has ordered are to be trested as
unreasonably incurred.
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(4)

The Commisson may by order exempt any costs or a
proportion of any costs from the operation of this section if of
the opinion that it would be unjust not to do so because the
legal practitioner concerned made all reasonable efforts to
avoid unnecessary litigation in the proceedings or for any other
reason should not be held responsible for the incurring of the
costs concerned.

343 Restrictions on recovery of practitioner/client costs

@

e
©)
4

©)

The legal representative or agent of a person in respect of a
clam made or to be made by the person:

(@ isnot entitled to recover from the person any costs in
respect of the claim unless those costs are awarded by
the Commission, and

(b) isnot entitled to claim a lien in respect of those costs
on, or deduct those costs from, the sum awarded,
ordered or agreed as compensation unless those costs
are awarded by the Commission.

Any such award of costs may be made on the application either
of the person or of the legal representative or agent concerned.

This section prevails to the extent of any inconsistency with
Part 11 of the Legal Profession Act 1987.

A person must not:

(@ clam alien that the person is not entitled to clam
because of this section, or

(b)  deduct costs from a sum awarded, ordered or agreed as
compensation that the person is not entitled to deduct
because of this section.

Maximum penalty: 50 pendlty units.

A person who has paid an amount in respect of coststo another
person that the other person was not entitled to recover because
of this section is entitled to recover the amount paid as a debt
in acourt of competent jurisdiction.
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344 Liability of legal practitioner for client’s costs in certain cases

345

(1) The Commission may, a any stage of a matter, make one or
more of the following orders in respect of alegd practitioner
whose serious neglect, serious incompetence or serious
misconduct delays, or contributes to delaying, the matter:

(&  anorder disdlowing the whole or any part of the costs
between the legal practitioner and his or her client,

(b)  anorderdirectingthelegd practitioner to repay to hisor
her client the whole or any part of the cods that the
client has been ordered to pay to any other party,

(c)  anorderdirectingthelegal practitioner toindemnify any
party other than his or her client against the whole or
any part of the costs payable by the party indemnified.

(2) The Commission may refer a matter to a costs assessor for
inquiry and report before making such an order.

(3) TheCommission may order that notice of such an order against
a legd practitioner is to be given to the lega practitioner’s
client in a specified manner.

(4) A lega practitioner isnot entitled to demand, recover or accept
from hisor her client any part of theamount for which thelegal
practitioner isdirected by the Commission to indemnify aparty
pursuant to such an order.

(5) This section does not limit any other provision of this Part.

Costs penalties where appeal unsuccessful

(1) On an apped from the Commisson constituted by an
Arbitrator to the Commission congtituted by a Presidential
member:

(@  if the appdlant is the claimant and is unsuccessful on
the appedl, the Commission must not make an order for
the payment of the appellant’s costs on the apped by
any other party to the appedl, or
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346
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4
©)

(b) if the appelant is an insurer (other than a licensed
insurer that maintains a statutory fund under the 1987
Act) andisunsuccessful on the gpped, the Commission
may order the insurer to pay to the Authority for
payment into the WorkCover Authority Fund an
administration fee of $1,000 or such other amount as
may be prescribed by the regulations.

If the appellant in any such apped is a licensed insurer that
maintains a datutory fund under the 1987 Act and is
unsuccessful on the apped:

(@ theinsurer’scogs on the appedl, and

(b)  thecostsof any other party to the appedl that theinsurer
is ordered to pay,

are not to be paid out of the statutory fund.

If an apped concerns lump sum compensation, weekly
payments of compensation or medical expenses compensation,
the appellant is considered to be unsuccessful on the appesl
unless the decision on gppedl results in a change in favour of
the appellant in the amount awarded or ordered to be paid in
the decision appealed against of at least $5,000 (or such other
amount as may be prescribed by the regulations) and at least
20% of the amount awarded or ordered to be paid.

An administration fee that an insurer is ordered to pay is
recoverable as a debt due to the Authority.

The Regigtrar isto notify the Authority of an order to an insurer
under this section to pay an administration fee.

Claims assessment fees

@)

e
©)

In this section, claims assessment fees means fees payable in
connection with an assessment of a clam for work injury
damages under Part 6.

The regulations may make provision for or with respect to
claims assessment fees.

In particular, the regulations may specify any such fee or the
method by which the fee is to be calculated, and may specify
by whom and in what circumstances the fee is payable.
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(4) Clams assessment fees are payable into the WorkCover
Authority Fund.

Division 4 Costs assessment

347 Regulations for costs assessment
(1) Theregulations may make provision for or with respect to:

(@  the assessment or taxation of costs payable to a lega
practitioner or agent in connection with a clam for
compensation or work injury damages, and

(b)  matters associated with the assessment or taxation of
those costs.

(2) In particular, the regulations may make provision for or with
respect to any matter for or in connection with which provison
is made by Division 6 (Assessment of costs) of Part 11 of the
Legal Profession Act 1987.

(3) Regulations for the purposes of this Division may adopt, with
or without modification, any of the provisions of Divison 6
(Assessment of costs) of Part 11 of the Legal Profession
Act 1987.

(4) Without limiting this section, the regulations may make
provision for or with respect to the assessment of costs by the
Commission.

348 Regulations displace Legal Profession Act provisions

To the extent that regulations under this Divison make
provision for the costs payable to a legd practitioner, those
regulations displace the provisions of the Legal Profession
Act 1987.

Part 9 Proceedings before Commission

349 Arrangement of business

The arrangement of the business of the Commissionisto beas
determined by the Registrar, subject to the regulations.
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350 Decisions of Commission

351

@)

)

©)

Except as otherwise provided by this Act, a decision of the
Commission under the Workers Compensation Acts is fina
and binding on the parties and is not subject to appeal or
review.

A decision of or proceeding before the Commission is not:

(@  to be vitiated because of any informality or want of
form, or

(b) lidble to be challenged, appeded againgt, reviewed,
quashed or caled into question by any court.

The Commission may reconsider any matter that has been dealt
with by the Commission and rescind, alter or amend any
decision previoudy made or given by the Commission.

Reference of question of law on compensation claim to
Commission constituted by Presidential member

@)

ey

©)

4)

Q)

A quedtion of law arisng in proceedings before the
Commission congtituted by an Arbitrator may, with the leave
of the President, bereferred by the Arbitrator for the opinion of
the Commission congtituted by the President.

The reference of aquestion under this section may be made on
the application of a party to the proceedings or of the
Arbitrator’s own motion.

The President isnot to grant leave for the referral of aquestion
of law under this section unless satisfied that the question
involves anovel or complex question of law.

If the President refuses to grant leave for the referra of a
guestion of law under this section, the President must state his
or her reasons in writing to the parties for the refusal.

Despite the reference of a question under this section, the
Commission constituted by an Arbitrator may make an award
in the matter in which the question arose unlessthe question is
the question of whether the Commisson may exercise
functions under this Act in relation to a matter.
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(6) Onthedetermination of aquestion referred to the Commission
under this section:

(@ if an award has not been made in the matter in which
the question arose, an award may be made that is not
inconsi stent with the opinion of the Commission on the
question, or

(b) if an award has been made in the matter in which the
question arose, the award must be varied in such away
as will make it consstent with the opinion of the
Commission on the question.

(7) Thereference of aquestion of law under this section may be by
stating a case on a question of law.
352 Appeal against decision of Commission constituted by

Arbitrator

)

ey

©)

(4)
©)
(6)

A paty to a dispute in connection with a clam for
compensation may, with leave of the Commission constituted
by a Presdential member, appeal to the Commission as so
condtituted against a decision in respect of the dispute by the
Commission constituted by an Arbitrator.

The Commission is not to grant leave to apped unless the
amount of compensation at issue on the apped is both:

(@ a least $5,000 (or such other amount as may be
prescribed by the regulations), and

(b) a least 20% of the amount awarded in the decison
gppedled againg.
If the Commission refuses to grant leave to apped, the

Commission must state reasonsfor the refusal in writing to the
parties.

An appea can only be made within 28 days after the making of
the decision appealed against.

An gpped under this section is to be by way of review of the
decision agppeded againgt.

Evidence that isfresh evidence or evidencein additionto or in
substitution for the evidencereceived in rel ation to the decision
appealed against may not be given on an apped to the
Commission except with the leave of the Commission.

Page 88



Workers Compensation Legislation Amendment Act 2001 No 61

Amendments relating to new claims procedures Schedule 4

353

354

()
®)

On appeal, the decision may be confirmed or may be revoked
and anew decison madein its place.

In this section, decision includes an award, interim award,
order, determination, ruling and direction.

Appeal against decision of Commission constituted by
Presidential member

)

ey

©)

(4)

©)

If a paty to any proceedings before the Commission
congtituted by a Presidential member isaggrieved by adecision
of the Presdentid member in point of law, the party may
gppeal to the Court of Appedl.

The Court of Appeal may, on the hearing of any appea under
this section, remit the matter to the Commission congtituted by
aPresidential member for determination by the Commissionin
accordance with any decision of the Court and may make such
other order in relation to the appedal as the Court thinks fit.

A decision of the Court of Apped on an gpped under this
section is binding on the Commission and on dl the parties to
the proceedings in respect of which the appea was made.

The following appeals under this section may be made only
with leave of the Court of Apped:

(&  anapped from an interlocutory decision,
(b)  anapped from adecision asto costs only,

(c  anapped wheretheamount of compensation in dispute
is less than $20,000 (or such other amount as may be
prescribed by the regulations).

In this section, decision includes an award, interim award,
order, determination, ruling, opinion and direction.

Procedure before Commission

@)

ey

Proceedings in any matter before the Commission are to be
conducted with aslittle formaity and technicality asthe proper
consideration of the matter permits.

The Commissionisnot bound by the rules of evidence but may
inform itself on any matter in such manner asthe Commission
thinks appropriate and asthe proper consideration of the matter
before the Commission permits.
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355

356
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(6)

)
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The Commissionisto act according to equity, good conscience
and the substantia merits of the case without regard to
technicalities or lega forms.

Proceedings need not be conducted by forma hearing and may
be conducted by way of a conference between the parties,
including a conference at which the parties (or some of them)
participate by telephone, closed-circuit televison or other
means.

Subject to any genera directions of the President, the
Commission may hold aconference with al relevant partiesin
atendance and with relevant experts in attendance, or a
separate conference in private with any of them.

If the Commission is satisfied that sufficient information has
been supplied to it in connection with proceedings, the
Commission may exercise functions under this Act without
holding any conference or forma hearing.

An assessment or determination is to be made by the
Commission having regard to such information as is
conveniently available to the Commission, evenif one or more
of the parties to the assessment or determination proceedings
does not co-operate or ceases to co-operate.

In proceedings before a court with respect to a claim for work
injury damages (other than proceedings under section 235A or
235C or under the Crimes Act 1900 with respect to fraud),
evidence of a dtatement made in proceedings before the
Commission is not admissible unlessthe person who madethe
statement agrees to the evidence being admitted.

Arbitrator to attempt conciliation

The Commission congtituted by an Arbitrator isnot to make an
awvard or otherwise determine a dispute referred to the
Commission for determination without first using the
Arbitrator’ s best endeavours to bring the parties to the dispute
to a settlement acceptable to all of them.

Representation before Commission

@)

A person who isaparty to proceedings before the Commission
is entitled to be represented by a lega practitioner or by an

agent.
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©)

(6)

The Commission may refuseto permit aparty to be represented
by an agent if of the opinion that the agent does not have
sufficient authority to make binding decisions on behdf of the

party.

In proceedings in respect of a clam, the Commission may
refuse to permit an insurer to be represented by a legal
practitioner if the clamant is not represented by a lega
practitioner.

A party to proceedings before the Commission is entitled to
such representation or assistance (for example, the assistance
of an interpreter) as may be necessary to enable the party to
communicate adequately at any conference or hearing.

The Commisson must teke into account any written
submission prepared by alega practitioner acting for aparty to
proceedings and submitted by or on behdf of the party
(whether or not the party is represented by alegd practitioner
at any conference or hearing in the proceedings).

In this section, agent means.

(@  anofficer of anindugtrid organisation of employers or
employees registered under the Industrial Relations
Act 1996, or

(b)  anofficer of an association of employers or employees
registered under the Workplace Relations Act 1996 of
the Commonweslth, or

(o) a person employed by a licensed insurer or former
licensed insurer or by a self-insurer, or

(d)  aperson employed by a solicitor, solicitor corporation
or incorporated lega practice.

357 Power of Commission to require information

)

The Commission may give adirection in writing to any person

(whether or not a party to a dispute before the Commission)

requiring the person:

(@& toproduce, a atimeand place specifiedinthedirection,
specified documents in the possession of the person, or

(b)  tofurnish specified information within atime specified
in the direction.
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©)

4)

©)

(6)
()

Thedirection may require the documentsto be produced or the
information to be furnished:

(@& to the Commission or to another party to a dispute
before the Commission, in the case of adirection given
to a party to the dispute, or

(b)  tothe Commission in the case of adirection givento a
person who is not a party to a dispute before the
Commission.

A person who fails without reasonable excuse to comply with
adirection given to the person under this section isguilty of an
offence.

Maximum penalty: 50 pendty units.

If a person fails without reasonable excuse to produce a
document or furnishinformationin compliancewithadirection
given to the person under this section, the person cannot as a
party to proceedings before the Commission or acourt havethe
document or information admitted in the proceedings.

The Commission may exercise powersunder thissection a the
request of aparty to adispute before the Commission or of the
Commission’s own motion.

The Registrar has and may exercise any power of the
Commission under this section.

The regulations may make provision for or with respect to any
of the following matters:.

(@  exempting specified kinds of documents or information
from the operation of this section,

(b)  specifying cases and circumstances in which the
Commission is required to exercise the Commission’s
powers under this section.

Power of Commission to provide documents and information to
a party

)

When documentsor information rel evant to proceedingsbefore
the Commission are produced or furnished to the Commission
by aparty to the proceedings or another person (whether or not
pursuant to arequirement under thisAct), the Commission may
produce or furnish the documents or information to:
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(4)

(&  any other party to the proceedings, or

(b)  any other party’slegd representative, or

(c) amedica practitioner (including an approved medica
specidist).

The Commission may, when furnishing or producing

information or documents to a lega practitioner or medical

practitioner, direct that the person must not cause or permit

disclosure of the information, or the information in the
documents, to another party.

A legal practitioner or medical practitioner must not contravene
the Commission’ s direction under this section.

Maximum penalty: 50 penalty units.

The regulations may make provision for or with respect to any
of the following matters:

(@  exempting specified kinds of documents or information
from the operation of this section,

(b)  specifying cases and circumstances in which the
Commission is required to exercise the Commission’s
powers under this section,

(©  specifying circumstances in which documents or
information produced or furnished to the Commission
may not be produced or furnished by the Commission
to another party to the proceedings or to a legd
practitioner or medical practitioner.

359 Summons to appear at conference or hearing

@)

ey

©)

The Registrar may issue asummons requiring the attendance of
aperson at any conference or hearing before the Commission
in connection with proceedings before the Commission.

A person must not fail without reasonable excuse to comply
with a summons served on the person under this section.
Maximum penalty: 50 penalty units.

In this section, conference includes a conference at which the
parties (or some of them) participate by telephone, closed-
circuit television or other means.
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Powers of Commission to require evidence

@)

e

©)

The Commission may require any person appearing before the
Commission:

(@&  to give evidence on oath or affirmation (and may, for
that purpose, administer an oath or affirmation), and

(b) toanswer any relevant question put to the person.

A person must not without reasonable excuse refuse or fail to
comply with a requirement duly made under this section.
Maximum penalty: 50 penalty units.

A person isnot obliged to answer aquestion under this section
if the answer to that question would tend to incriminate the
person of an offence.

Protection of legal practitioners, witnesses and others

@)

ey

A practising lega practitioner or other person appearing before
the Commission on behaf of a party has the same protection
and immunity asapractising lega practitioner hasin appearing
for a party in proceedings in the Digtrict Court.

Subject to this Act, a person summoned to attend or appearing
before the Commission as a witness has the same protection,
and is subject to the same ligbilities, as a witness in
proceedings in the Supreme Court.

Recovery of amounts ordered to be paid

)

ey
©)

For the purposes of the recovery of any amount ordered to be
paid by the Commission (including costs, but not including a
civil or other pendty), the amount is to be certified by the
Registrar.

A certificate given under this section must identify the person
ligble to pay the certified amount.

A certificate of the Registrar under this section that isfiled in
the registry of a court having jurisdiction to give judgment for
a debt of the same amount as the amount stated in the
certificate, operates as such ajudgment.
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363 Control and direction of members of Commission

Themembersof the Commission other than the Arbitratorsare,
inthe exercise of their functions, subject to the general control
and direction of the President.

364 Rules of the Commission

(1) TheMinister may fromtimeto timeby order make Rulesof the
Commission for or with respect to any aspect of proceduresto
be followed in connection with the jurisdiction or functions of
the Commission, including provision for or with respect to:

e

©)

@
(b)

©

©
©

(f)
@

(h)
@)

the manner of referring clams or disputes for
assessment or determination by the Commission, and

the documentation that isto accompany such areference
of aclam or dispute for assessment or determination,
and

the manner of presenting documents and information to
the Commission by the parties, including timelimitsfor
the presentation of the documents and information, and

the making of assessments and determinations by the
Commission, and

the manner of specifying an amount of damages or
compensation, and

default awards and orders, and

the extension or abridgment of any period referred toin
this Part, and

al matters of practice and procedure in proceedings
before the Commission, and

the issue of asedl for the Commission and the use and
effect of the sedl.

Rules of the Commisson may be made so as to apply
differently according to such factors as may be specified in the

Rules.

Onor before 1 July in each year (commencing 2002) or assoon
as practicable after each such date, the Minister isto cause the
Rules of the Commission, asin force for the time being, to be
laid before both Houses of Parliament.
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(4) Rules of the Commission are not a statutory rule for the
purposes of the Interpretation Act 1987.

365 Publication of decisions and inspection of registers of
agreements

(1) The Commisson may cause details of its decisons and
determinations under the Workers Compensation Acts to be
published.

(2) The Commissoner may make the following available for
public inspection by employers, insurers, workers, the
Authority, and their legal representatives, and by such other
persons or classes of persons as may be prescribed by the
regulations:

(@ asummary of the details of commutation agreements
registered under section 87H of the 1987 Act,

(b) asummary of thedetails of agreementsregistered under
section 66A of the 1987 Act.

Part 10 Administration

Division 1 Workers Compensation Commission

366 Establishment of Commission

(1) TheWorkers Compensation Commission of New South Wales
is established by this Act.

(2) The Commission has and may exercise such functions as are
conferred or imposed on it by or under the Workers
Compensation Acts or any other Act.

367 Objectives of Commission
(1) The Commission has the following objectives:

(& to provide a fair and cost effective system for the
resolution of disputesunder the Workers Compensation
Acts,

(b) to reduce adminidtrative costs across the workers
compensation system,
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(¢ to provide a timely service ensuring that workers
entitlements are paid promptly,

(d) to create aregistry and dispute resolution service that
meets worker and employer expectations in relation to
accessibility, approachability and professionalism,

() toprovideanindependent disputeresolution servicethat
is effective in settling matters and leads to durable
agreements between the parties in accordance with the
Workers Compensation Acts,

()  to establish effective communication and liaison with

368

369

interested parties concerning the role of the
Commission.

(2) Inexercidgng ther functions, the members of the Commission
must have regard to the Commission’s objectives.

Members of Commission
(1) The Commission consists of the following members:

)

©)
4

@
(b)
©
©

a President,
two Deputy Presidents,
aRegigtrar,
Arbitrators.

The members of the Commission other than the Arbitratorsare
to be appointed by the Minister.

The Arbitrators are to be appointed by the President.

The instrument of gppointment of a member is to specify
whether a member has been appointed as.

@
()
©
©

the President, or

a Deputy President, or
the Registrar, or

an Arbitrator.

Qualifications for appointment

(1) A personis digible to be appointed as President only if the
person is a Judge of a court of record.
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373

(2) A personisédigibleto be appointed as Deputy President only
if the person:

(@ isorhasbeenajudicid officer (within the meaning of
the Judicial Officers Act 1986), or

(b) isalegd practitioner of at least 5 years standing.

(3) A personis €ligible to be appointed as the Registrar or as an
Arbitrator only if the person:
(@ isalegd practitioner, or

(b)  hassuch qudifications, skills or experience as may be
determined by the Minigter.

(4) The appointment of a person who isnot alegal practitioner as
an Arbitrator may be made on terms that limit the person to
dedling with matters of a particular type or types.

Functions of members

A member of the Commission has and may exercise the
functions conferred or imposed on the member by or under this
or any other Act.

Functions of Registrar

(1) The Registrar has and may exercise dl the functions of an
Arbitrator.

(2) The Registrar can delegate to any member or member of staff
of the Commission any of the Registrar’ s functions under the
Workers Compensation Act, except this power of delegation.

Control and direction of Arbitrators

Arbitrators are, in the exercise of their functions, subject to the
genera control and direction of the Registrar.

Provisions concerning members

Schedule 5 has effect with respect to the members of the
Commission.
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374 Staff and facilities

375
«y
@
©)
Division 2
376

@)

@
©)

(4)

Such staff asmay be necessary for the Commission to exercise
its functions are to be employed under Part 2 of the Public
Sector Management Act 1988 as gtaff of the Commission.

Those staff are, in the exercise of their functions, subject to the
genera control and direction of the Registrar.

This section does not affect the exercise of the functions of the
appropriate Department Head under the Public Sector
Management Act 1988 with respect to those staff.

The Authority or such other Department of the Government as
the regulations may specify isto provide for the Commission:

(@ facilities (including registry facilities), and
(b)  any additiona staff that may be necessary.

Constitution of Commission for particular proceedings

For the purposes of any proceedings, the Commission isto be
constituted by an Arbitrator except as provided by this section.

The Registrar may give directions as to which Arbitrator is to
constitute the Commission for the purposes of any particular
proceedings or class of proceedings.

For the purposes of any proceedings on an apped against a
decision of the Commission congtituted by an Arbitrator, the
Commission is to be congtituted by a Presidential member.

WorkCover guidelines

Issue of guidelines

)

The Authority may issue guidelines with respect to the
following:

(@  the assessment of the degree of permanent impairment
of an injured worker as aresult of aninjury,

(b)  thegivingof interim payment directionsby the Registrar
under Part 5,
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ey
©)

4

Q)

(6)

(6 such other matters as a provison of the Workers
Compensation Acts provides may be the subject of
WorkCover Guiddines.

The Minister may issue guideines with respect to the
procedure for assessment under Part 7 (Medical assessment).

The Authority may amend, revoke or replace WorkCover
Guiddines made by the Authority, and the Minister may
amend, revoke or replace WorkCover Guiddines made by the
Minister.

WorkCover Guidelines may adopt the provisions of other

publications, whether with or without modification or addition
and whether in force at a particular time or from timeto time.

WorkCover Guiddines (including any amendment, revocation
or replacement) are to be published in the Gazette and take
effect on the day of that publication or, if a later day is
specified in the Guidelines for that purpose, on the day so
specified.

The regulations may make provision for or with respect to any
matter for which the WorkCover Guidelines can provide.

Special requirements relating to WorkCover Guidelines relating
to impairment

@)

ey

©)

This section appliesto WorkCover Guiddinesthat relateto the
assessment of the degree of permanent impairment of an
injured worker as aresult of aninjury.

Those Guiddines must be developed in consultation with
relevant medical colleges, including the Roya Austraasian
College of Physicians, the Roya Audtralasian College of
Surgeons, the Austraian Orthopaedic Association and other
relevant colleges and associations.

Sections 40 (Notice of statutory rules to be tabled) and 41
(Disallowance of statutory rules) of the Inter pretation Act 1987
apply to those Guiddines in the same way as those sections
apply to statutory rules.
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[18] Schedule 5

Insert after Schedule 4:

Schedule 5 Provisions relating to members of

1 Definition

Commission
(Section 373)

In this Schedule, judicial office means the office of:

@
()
©

(d)
©

Magidtrate, or
Judge of the Disgtrict Court, or

Judicidd Member of the Industrid Reations
Commission, or

Judge of the Land and Environment Court, or
Judge of the Supreme Court.

2 Terms of appointment

(1) Subject to this Act, amember of the Commission holds office
for such period as is specified in the instrument of the
member’ s appointment.

(2) The term of an appointment must not exceed 7 years in the
case of a Presidential member or 5 years in the case of any
other member.

(3) A member isdigible for reappointment.

3 Protection and immunities of member

A member of the Commission has, in the performance of
functions performed as a member, the same protection and
immunities as a Judge of the District Court.
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Remuneration

A member of the Commission is entitled to be paid such
remuneration (includingtravelling and subsistence all owances)
in respect of work done asamember of the Commission asthe
Minister may from time to time determine in respect of the
member.

Provisions where judicial officer is holding office as member

(1) The appointment of a person who is the holder of ajudicia
office asamember, or service by aperson who isthe holder of
ajudicid office as amember, does not affect:

@
(b)

the person’s tenure of that judicia office, or

the person’s rank, title, tatus, remuneration or other
rights or privileges as the holder of that judicid office.

(2) Theperson’sserviceasamember is, for al purposes, taken to
be service as the holder of that judicid office.

Vacancy in office
(1) The office of amember of the Commission becomes vacant if

the member:

@ diesor

(b) completes aterm of office and is not re-appointed, or

(© resdgnstheoffice by instrument in writing addressed to
the Minigter, or

(d)  isnominated for election asamember of the Legidative
Council or of the Legidative Assembly or as a member
of a House of Parliament or a legidature of another
State or Territory or of the Commonwealth, or

(¢  becomesbankrupt, appliesto take the benefit of any law
for the relief of bankrupt or insolvent debtors,
compounds with his or her creditors or makes an
assignment of his or her remuneration for their benefit,
or

(f)  becomesamentaly incapacitated person, or
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7

e

©)

(99 isconvicted in New South Wales of an offence that is
punishable by imprisonment for 12 months or more or
is convicted elsawhere than in New South Wales of an
offence that, if committed in New South Wales, would
be an offence so punishable, or

(h) in the case of the Registrar, ceases to hold any
qudification required for the appointment of the
Regigtrar, or

0] is removed from office under this clause.

The Minister may remove amember of the Commission (other
than an Arbitrator) from office for incapacity, incompetence or
misbehaviour.

The President may at any time remove an Arbitrator from
office.

Acting President

@)

ey

©)
4

©)

If the President is absent from duty, the most senior Deputy
President is to be Acting President unless the Minister makes
an appointment under subclause (2).

The Minister may appoint a Deputy President or other member
to be Acting President during the absence of the President from
duty.

The Minister may make any appointment for a particular
absence or for any absence that occurs from time to time.

An Acting President has the functions of the President and
anything done by an Acting President in the exercise of those
functions has effect asif it had been done by the President.

In this clause, absence from duty includes a vacancy in the
office of President.

Seniority

)

The members of the Commission have seniority according to
the following order of precedence:

(@  thePresident,
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10

(b)  Deputy Presdents according to the days on which their
gppointments took effect or, if the gppointments of 2 of
them took effect on the same day, according to the
precedence assigned to them by their instruments of
appointment,

(00 Reggrar,

(d)  other members according to the days on which their
appointments took effect.

(2) If apersonisre-appointed under thisAct, the person’ sseniority
is to be determined as if there had been no bresk in the
person’s service.

Leave

(1) Theentitlement of amember of the Commission to annual and
other leaveisto be as stated in the instrument of the member’s
appointment.

(2) A member may be granted leave:
(@  inthecase of the Presdent—by the Minister, and
(b)  inany other case—by the President.

Superannuation and leave—preservation of rights
(1) Inthisclause:

eligible member means a member of the Commission who,
immediately before holding that office, was apublic servant or
an officer or employee of apublic authority declared by an Act
or proclamation to be an authority to which this clause applies.

superannuation schememeansascheme, fund or arrangement
under which any superannuation or retirement benefits are
provided and that is established by or under an Act.

(2) Andigible member:

(& may continue to contribute to any superannuation
scheme to which he or she was a contributor
immediately before becoming an eligible member, and

(b) isentitled to receive any payment, pension or gratuity
accrued or accruing under the scheme, as if he or she
had continued to be such acontributor during service as
amember of the Commission.
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11

©)

(4)

©)

(6)

)

Searvice by the digible member as a member of the
Commission is taken to be service as an officer in his or her
previous employment for the purposes of any law under which
the member continuesto contribute to the scheme or by which
an entitlement under the scheme is conferred.

The €eigible member is to be regarded as an officer or
employee, and the State is to be regarded as the employer, for
the purposes of the scheme.

This clause ceases to gpply to the eligible member if he or she
becomes a contributor to another superannuation scheme, but
the eligible member is not prevented from receiving a
resignation benefit from the first superannuation scheme.

An€ligiblemember retainsany rightsto annual leave, extended
or long service leave and sick leave accrued or accruing in his
or her previous employment.

Andigiblemember isnot entitled to claim, under both thisAct
and any other Act, dua benefits of the same kind for the same
period of service.

Effect of other Acts

)

)

The Public Sector Management Act 1988 (except Part 8) does
not apply to the appointment of a member of the Commission
and the member is not, as a member of the Commission,
subject to that Act.

If by or under any Act provision is made:

(@& requiring a person who is the holder of a specified
office to devote the whole of his or her time to the
duties of that office, or

(b)  prohibiting the person from engaging in employment
outside the duties of that office,

the provision does not operate to disqudify the person from
holding that office and also the office of a part-time member of
the Commission or from accepting and retaining any
remuneration payable to the person under this Act as a
part-time member of the Commission.
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12 Oaths

The Minister may require oaths to be taken by the President
and any Deputy President of the Commission.

4.3 Compensation Court Act 1984 No 89

Section 18
Omit the section. Insert instead:

18 Costs under other Acts

Section 112 of theWor kplace I njury Management and Workers
Compensation Act 1998 extends to any proceedings in the
Court (not just proceedings under that Act) and in its
applicationto proceedings under any other Actisnot limited by
section 111A (Costs provisions apply only to existing claims)
of that Act.

4.4 Defamation Act 1974 No 18

Schedule 2 Proceedings of public concern and official and public
documents and records

Omit “conciliation officer or conciliator” from item 2 (17) and 3 (6)
wherever occurring.

Insert ingtead “conciliation officer, conciliator or member of the
Commission”.
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Schedule 5 Miscellaneous amendments

(Section 3)

5.1 Workers Compensation Act 1987 No 70

[1] Section 52 Termination of weekly payments on retiring age
Omit “occurring after the first anniversary of the date on which the injury
happened” from section 52 (2) (b).

Insert instead “occurring more than 12 months after the first occasion of
incapacity for work resulting from the injury”.

[2] Section 61 Rates applicable for medical or related treatment
Omit “(2) or” from section 61 (9).

[3] Section 173B
Insert after section 173A:

173B Redetermination of premium and payment of interest

(1) Theregulations may make provision for or with respect to the
following:

(@  theadjustment of the premium (the original premium)
payablefor theissueor renewa of apolicy of insurance,
on the basis of a change in relevant wage detalls,

(b)  requiring the provision of updated information by
employers for the purpose of effecting any such
adjustment,

()  requiring the payment of any amount that becomes due
as aresult of any such adjustment of premium,

(d)  requiring the payment of interest on any such amount
(including providing for interest) to be payablefrom the
time of payment of the origind premium or an
instalment of the original premium.
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(2) Inthissection, relevant wage details meansthe information as

to wages payable or paid to workers on the basis of which the
amount of the premium payable for the issue or renewa of a
policy of insurance is determined.

Note. A change in relevant wage details occurs when:

(@) an employer changes the employer’s estimate of the wages that
will be payable to workers during a period, or
(b) the wages actually paid to workers during a period is different to

the amount of wages estimated to be payable during that period.

[4] Section 174 Records relating to wages, contracts etc to be kept and

supplied

Insert at the end of section 174 (5):

, Or

() tomake available, at such time and a such place asis
specified in the order, for ingpection by a specified
person authorised by the Authority, records of a
specified kind in the possession of theemployer that are
relevant to the caculation of premiums payable under
policies of insurance or to the determination of whether
the employer or another employer is required to obtain
apolicy of insurance or has paid the correct premium
for apolicy of insurance.

[5] Section 174 (5A)

Insert after section 174 (5):

(5A) The Authority may provide information supplied to the

Authority by an employer under subsection (5) (a) to any
insurer for the purpose of assisting the insurer to determine
whether the correct premium has been paid under a policy of
insurance issued by the insurer.

[6] Section 174 (6A)—(8)
Omit the subsections. Insert instead:

(6A) TheAuthority may order that aperson makeavailable, at atime

and place specified in the order, for ingpection by a person
authorised by the Authority or (at the request of the insurer) by
an insurer, any records in the person’s possession relating to
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(6B)

)

8

any contract (however described) under which the person has
made payments to any other person (whether or not an
individual) for the performance of work by that other person
during such period (not exceeding 7 years after the work was
performed) as is specified in the order. The order need not
name or otherwiseidentify the person to whom those payments
have been made.

An order under subsection (6A) may be made only for the
purpose of establishing whether a person is required to obtain
a policy of insurance under this Act or for the purpose of
determining whether the correct premium has been paid under
apolicy of insurance.

A person authorised under subsection (5) (b), (5) (), (6) or
(6A) may inspect the records in accordance with the terms of
the order and make copies of, or take extracts from, those
records.

A person on whom an order is served under this section:

(@  must comply with the order, and

(b)  must not wilfully obstruct or delay an authorised person
when exercising any power under subsection (7).

5.2 Workplace Injury Management and Workers Compensation Act

[1]

(2]

)

1998 No 86

Section 29 Membership and procedure of Council

Insert after section 29 (1) (i):

() 2 other persons appointed by the Minister.

Section 74A
Insert after section 74:

74A  Duty of insurer to pay compensation promptly

An insurer who admits ligbility to pay compensation must pay
that compensation promptly following the admission of
ligbility.
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2

©)

If the Authority is satisfied that an insurer hasfailed to comply
with this section, the Authority may by notice in writing to the
insurer direct the insurer to pay the compensation concerned
within a period specified in the direction.

An insurer must comply with such a direction.
Maximum penalty: 50 penalty units.

[3] Section 230A Premium Discount Schemes

Insert after section 230A (7):

8

The Authority is to review the effectiveness of the first
Premium Discount Scheme after the Scheme has been in
operationfor 12 months. Thereview istoinclude consideration
of the introduction of no-claim bonuses.

[4] Section 238AA

Insert after section 238A:

238AA Power to obtain information, documents and evidence

)

ey

An authorised officer may, by notice in writing served on a
person who is, on reasonable grounds, believed by the
authorised officer to be capable of giving information,
producing documents or giving evidence in relation to a
possible contravention of this Act or the 1987 Act require the
person to do any one or more of the following things:

(&  togive an authorised officer, by writing signed by the
person (or, in the case of a body corporate, by a
competent officer of the body corporate) and within the
time and in the manner specified in the notice, any such
information of which the person has knowledge,

(b)  to produce to an authorised officer, in accordance with
the notice, any such documents,

() to appear before an authorised officer a a time and
place specified in the notice and give either oraly or in
writing any such evidence and produce any such
documents.

A notice under this section must contain a warning that a
failure to comply with the notice is an offence.
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(5]

©)

4

©)
(6)

)

An authorised officer may inspect a document produced in
responseto anotice under this section and may make copiesof,
or take extracts from, the document.

An authorised officer may take possesson and retain
possession for aslong as is hecessary for the purposes of this
Act, of adocument produced in response to anotice under this
section if the person otherwise entitled to possession of the
document is supplied, as soon as practicable, with a copy
certified by an authorised officer to be a true copy.

A certified copy provided under subsection (4) isreceivablein
al courtsasif it were the origind.

Until a certified copy of a document is provided under
subsection (4), the authorised officer who has possession of the
document mugt, a such times and places as the authorised
officer thinks appropriate, permit the person otherwise entitled
to possession of the document, or a person authorised by that
person, to inspect the document and make copies of, or take
extracts from, the document.

In the section, authorised officer means an officer of the
Authority authorised by the Authority for the purposes of this
section.

Schedule 2 Provisions relating to Council, clause 10 Quorum

Omit “9 members’. Insart instead “10 members’.
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Schedule 6 Consequential amendments

6.1

[1]

[2]

[3]

[4]

(5]

(Section 3)

Workers Compensation Act 1987 No 70

Section 11A No compensation for psychological injury caused by
reasonable actions of employer

Omit “court proceedings’ from section 11A (8) (b).

Insert instead “proceedings before the Commission”.

Section 15 Diseases of gradual process—employer liable, date of
injury etc

Omit “determined by the Compensation Court” from section 15 (2).
Insert instead “determined by the Commission”.

Section 15 (2A)

Omit “The Compensation Court is to determine the contributions that a
particular employer isliable to make on the basis of the following formula,
or on such other basis as the Court considers just and equitable’.

Insert instead “The Commission is to determine the contributions that a
particular employer isliable to make on the basis of the following formula,
or on such other basis as the Commission considers just and equitable’.

Section 15 (4)

Omit “loss or impairment”. Insert instead * permanent impairment”.

Section 16 Aggravation etc of diseases—employer liable, date of
injury etc

Omit “determined by the Compensation Court” from section 16 (2).
Insert instead “determined by the Commission”.
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[6]

[7]

(8]

[9]

[10]

[11]

Section 16 (2A)

Omit “The Compensation Court is to determine the contributions that a
particular employer isliable to make on the basis of the following formula,
or on such other basis as the Court considers just and equitable’.

Insert ingtead “The Commission is to determine the contributions that a
particular employer isliable to make on the basis of the following formula,
or on such other basis as the Commission considers just and equitable’.

Section 16 (3)

Omit “loss or impairment”. Insert instead “ permanent impairment”.

Section 17 Loss of hearing—special provisions

Omit section 17 (2) (). Insert instead:

(f)  where the Commission is satisfied that a contribution
required to be made under paragraph (d) cannot be
recovered by an employer referred to in paragraph (c) (i)
or (ii), the Commission may direct the Authority to pay
to that employer out of the Uninsured Liability and
Indemnity Scheme such amount, not exceeding the
amount of the contribution, as the Commisson
considers appropriate and the Authority is to pay out
that amount accordingly,

Section 20 Principal liable to pay compensation to workers employed
by contractors in certain cases

Omit “settled by the Compensation Court” from section 20 (4).
Insert instead “determined by the Commission”.

Section 22 Compensation to be apportioned where more than one
injury

Omit “the Compensation Court determines’ from section 22 (1).
Insert instead “the Commission determines’.

Section 22 (1) (b)
Omit “aloss’. Insert instead “a permanent impairment”.
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[12] Section 22 (3) and (4)

Omit “apportioned by the Compensation Court” wherever occurring.
Insert instead “ apportioned by the Commission”.

[13] Section 22 (5)

Omit the subsection. Insart instead:

(5) The Commission may, on the application of any insurer or

employer concerned or of the Authority, determineadispute as
to whether:

(@ liability to pay compensation under this Act should be
gpportioned under this section, or

(b) any such liability should be apportioned under this
section in respect of different injuries.

The determination of the Commission has effect despite any
agreement on apportionment if the application for
determination was made by an employer (in the employer’s
own right) or the Authority.

[14] Section 22A Further provisions concerning apportionment of liability
under section 22

Omit “the Court considers’ from section 22A (1) (a) and (b) wherever

occurring.

Insert instead “the Commission considers’.

[15] Section 22A (4)

Omit “the Compensation Court may order”.
Insert instead “the Commission may order”.

[16] Section 22A (5) (a) and (b)

Omit “the Court considers” wherever occurring.
Insert ingtead “the Commission considers’.
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[17]

[18]

[19]

[20]

[21]

[22]

Section 22B Determination as to which injury gave rise to
compensation liability

Omit “The Compensation Court may” from section 22B (1).
Insert instead “The Commission may”.

Section 22C Certain injuries not to be dealt with under sections 15
and 16

Omit “unless the Compensation Court otherwise orders’ from
section 22C (5).
Insert instead “unless the Commission otherwise orders’.

Section 26 Death of worker leaving partial dependants

Omit “approved by the Compensation Court” from section 26 (b).
Insert instead “ approved by the Commission”.

Section 26 (c)

Omit “approval by the Compensation Court”.
Insert instead “ approval by the Commission”.

Section 26 (c)

Omit “determined by the Compensation Court”.
Insert instead “determined by the Commission”.

Section 29 Apportionment of payments between dependants

Omit section 29 (1)—5). Insert instead:

(1) The compensation payable under this Divison to each
dependant of a deceased worker may be apportioned by the
Commission or by the Public Trustee.

(2) Applicationfor gpportionment may be made by or on behalf of
a person entitled to the compensation:
(&  tothePublic Trustee, or

(b)  tothe Commission (whether or not an application has
been made to the Public Trustee or the Public Trustee
has made a decision).
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(3) ThePublic Trustee may decline to deal with an application for
gpportionment and advise the parties to apply to the
Commission.

(4) The Public Trustee is not to ded with an gpplication for
apportionment of compensation if an application for
apportionment of the same compensation is before the
Commission.

(5) A decision by the Public Trustee to apportion compensation
under this Division is subject to any decison made by the
Commission with respect to the matter.

[23] Section 30
Omit the section. Insert instead:

30 Review of apportionment among dependants

(1) The Commission or the Public Trustee may, on account of the
variation of the circumstances of the various dependants or for
any other sufficient cause, vary any previous apportionment
among the dependants of a deceased worker of compensation
under this Division.

(2) Application for avariation may be made by or on behalf of the
person entitled to compensation to the Commission or the
Public Trustee.

(3) ThePublic Trustee may apply to the Commission for any such
variaion of a previous apportionment made by the Public
Trustee or by the Commission.

(4) The Public Trustee is not to ded with an application for
variation of any previous apportionment if an application for
variation of the same previous apportionment is before the
Commission.

(5) ThePublic Trusteeisnot to vary an apportionment made by the
Commission.

[24] Section 31 Payment in respect of dependent children

Omit “unless the Compensation Court otherwise orders’ from
section 31 (2).
Insert instead “unless the Commission otherwise orders’.
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[25]

[26]

[27]

[28]

[29]

[30]

[31]

[32]

Section 31 (2)

Omit “the Compensation Court makes an order”.
Insert instead “the Commission makes an order”.

Section 37 Weekly payment during total incapacity—after first 26 weeks

Omit “if the Compensation Court is satisfied” from section 37 (6).
Insert instead “if the Commission is satisfied”.

Section 38A Determination of whether worker seeking suitable
employment

Omit “before the Compensation Court” from section 38A (4).
Insert instead “before the Commission”.

Section 38A (4) (b)

Omit “determination of the matter by the Compensation Court or a
conciliator”.

Insert instead “determination of the matter by the Commission”.

Section 38A (6)

Omit “An order of the Compensation Court”.
Insart instead “An order of the Commission”.

Section 39 Incapacity treated as total—*odd-lot” rule

Omit “satisfaction of the Compensation Court” from section 39 (1) ().
Insert instead “ satisfaction of the Commission”.

Section 39 (1) (d)

Omit “the Compensation Court’s order”.
Insert instead “the Commission’s order”.

Section 39 (2)

Omit “An order of the Compensation Court”.
Insart instead “An order of the Commission”.

Page 117



Workers Compensation Legislation Amendment Act 2001 No 61

Schedule 6 Consequential amendments

[33]

[34]

[35]

[36]

[37]

[38]

Section 39 (3)

Omit “The Compensation Court may”.
Insert instead “The Commission may”.

Section 39 (6)

Omit the subsection. Insart instead:

(6) The Registrar may make any order that the Commission may
make under this section if the matter must be determined for
the purposes of any interim payment direction by the Registrar.

Section 40 Weekly payments during partial incapacity—general

Omit “The Compensation Court may determine any dispute about the
operation of this subsection and (subject to any order of the Court) a
conciliator dealing with the dispute may give a direction or make a
recommendation about that matter” from section 40 (4).

Insert instead “The Commission may determine any dispute about the
operation of this subsection”.

Section 45 Reduction etc of weekly payments to qualify for other
benefits

Omit “The Compensation Court may” from section 45 (1).
Insert instead “The Commission may”.

Section 46 Reduction of weekly payments to prevent dual benefits

Omit “The Compensation Court may” from section 46 (1).
Insert instead “The Commission may”.

Section 52A Discontinuation of weekly payments for partial incapacity
after 2 years

Omit “proceedings before the Compensation Court” from
section 52A (8) (b).
Insert instead “proceedings before the Commission”.
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[39]

[40]

[41]

[42]

[43]

[44]

[45]

Section 53 Weekly payments—residence outside the Commonwealth

Omit “unless a medicad referee or medica pand certifies, or the
Compensation Court determines’ from section 53 (1).

Insert instead “unless an approved medical specidist certifies, or the
Commission determines’.

Section 55 Review of weekly payments

Omit “reviewed by the Compensation Court” from section 55 (1).
Insert instead “reviewed by the Commission”.

Section 55 (2) (b)

Omit “settled by the Compensation Court”.
Insert instead “determined by the Commission”.

Section 55 (2A)

Omit “the Compensation Court’s order on the review, the Compensation
Court may order”.

Insert ingtead “the Commission’ sorder on thereview, the Commission may
order”.

Section 55A Award of compensation may be for fixed period

Omit “The Compensation Court may”.
Insert instead “The Commission may”.

Section 56 Award of compensation may be subject to supply of medical
certificates etc

Omit “The Compensation Court may” from section 56 (1).
Insert instead “The Commission may”.

Section 56 (2)

Omit “order of the Compensation Court”.
Insert instead “order of the Commission”.
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[46]

[47]

[48]

[49]

[50]

[51]

[52]

Section 56 (3)

Omit the subsection. Insart instead:

(3) This section applies to an interim payment direction by the
Registrar for weekly payments of compensation in the same
way asit applies to an award by the Commission for any such
payments.

Section 57 Worker to notify return to work etc with other employer

Omit section 57 (3). Insert instead:

(3) This section applies even though the weekly payments of
compensation are payable under an interim payment direction
by the Registrar.

Section 58 Refund of weekly payments paid after return to work etc

Omit “the Compensation Court may order” from section 58 (1).
Insert ingtead “the Commission may order”.

Section 58 (1)

Omit “the Court considers’. Insert instead “the Commission considers’.

Section 58 (2)

Omit “the Compensation Court’s order”.
Insert instead “the Commission’s order”.
Section 58 (3)

Omit the subsection. Insart instead:

(3) This section applies even though the weekly payments of
compensation are payable under an interim payment direction
by the Registrar.

Section 58 (4)

Omit “the Compensation Court may make such orders asit”.
Insert instead “the Commission may make such ordersasthe Commission”.
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[53]

[54]

[55]

[56]

[57]

Section 58 (6)

Omit “any order that it is satisfied the Compensation Court could make’.
Insert instead “any order that it is satisfied the Commission could make”.

Section 58 (7) (a)

Omit “an award of the Compensation Court”.
Insert instead “an award of the Commission”.

Section 61 Rates applicable for medical or related treatment

Omit section 61 (4A). Insert instead:
(4A) If proceedingsrelating to the worker’ s claim for compensation

are before the Commission and those proceedings relate to, or
include matters relating to, the provision of medica or related
treatment for the worker, such a direction may be given by the
Commission. If no such proceedings are before the
Commission, such adirection may be given by the Authority
on application madein respect of theworker fromtimeto time.

Section 62 Rates applicable for hospital treatment

Omit section 62 (6A). Insert instead:
(6A) If proceedings relating to the worker’ s claim for compensation

are before the Commission and those proceedings relate to, or
include matters relating to, the provision of hospital treatment
for the worker, such a direction may be given by the
Commission. If no such proceedings are before the
Commission, such a direction may be given by the Authority
on application madein respect of theworker from timeto time.

Section 63 Rates applicable for ambulance service

Omit section 63 (2A). Insert instead:
(2A) If proceedings relating to the worker’ s claim for compensation

are before the Commission and those proceedings relate to, or
include mattersrel ating to, the provision of ambulance services
for the worker, such an allowance may be awarded by the
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Commission. If no such proceedings are before the
Commission, such an dlowance may be awarded by the
Authority on application made in respect of the worker from
time to time.

[58] Section 63A Rates applicable for occupational rehabilitation services

Omit “any order of the Compensation Court” from section 63A (4).
Insert instead “any order of the Commission”.

[59] Section 76 Maximum rate for damage to artificial limbs, spectacles

Omit section 76 (3). Insert instead:

(3) If proceedingsrelating to the worker’ s claim for compensation

are before the Commission and those proceedings relate to, or
include matters relating to, damage to an item referred to in
section 74 (1) (b), such a direction may be given by the
Commission. If no such proceedings are before the
Commission, such adirection may be given by the Authority
on application madein respect of the worker fromtimetotime.

[60] Section 77 Maximum rate for damage to clothing

Omit section 77 (3). Insert instead:

(3) If proceedingsrelating to the worker’ s claim for compensation

are before the Commission and those proceedings relate to, or
include matters relating to, damage to the worker’s clothing,
such adirection may be given by the Commission. If no such
proceedings are before the Commission, such a direction may
be given by the Authority on application madein respect of the
worker from time to time.

[61] Section 83 Manner of payment of compensation

Omit section 83 (6). Insert instead:

(6) The Commission may authorise the payment of compensation

in a particular case in such other manner as the Commission
thinks fit.
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[62]

[63]

[64]

[65]

[66]

[67]

Section 85 Payments to Public Trustee for benefit of beneficiary

Omit “unless the Compensation Court otherwise orders’ from
section 85 (1) (b).
Insert instead “unless the Commission otherwise orders’.

Section 85 (1) (c)

Omit “the Compensation Court directs’.
Insert instead “the Commission directs’.

Section 85 (1) (d)

Omit “the Compensation Court orders’.
Insert instead “the Commission orders”.

Section 85 (6)

Omit “The Compensation Court may”.
Insert instead “The Commission may”.

Section 85A
Omit the section. Insert instead:

85A Payment of benefits to beneficiaries

(1) Despitesection 85, the Commission may authorisethe payment
of compensation referred to in section 85 (1):

(&  totheperson who is entitled to the compensation, or

(b)  to such other person, for the benefit of the person
entitled to the compensation, as the Commission thinks
fit.

(2) Any such payment is to be made in the manner authorised by
the Commission.

Section 87B Reduction of compensation under this Act

Omit “an award of the Compensation Court” from section 87B (5).
Insert instead “an award of the Commission”.
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[68]

[69]

[70]

[71]

[72]

[73]

Section 143 Determination of claim by Authority
Omit section 143 (4).
Section 144 Appeal against Authority’s decision on claim

Omit “apply to the Compensation Court” from section 144 (1).
Insert instead “apply to the Commission”.

Section 144 (3)

Omit the subsection. Insart instead:

(3) TheCommission may hear and determineany such application
and may make such ordersin relation to the application asthe
Commission thinks fit.

Section 145 Employer or insurer to reimburse Authority

Omit “apply to the Compensation Court” from section 145 (3).
Insert instead “apply to the Commission”.

Section 145 (4)

Omit the subsection. Insert instead:
(4) The Commission may hear any such application and may:

(&  make such determination in relation to the application,
and

(b) make such awards or orders as to the payment of
compensation under this Act to or in respect of the
injured worker concerned,

as the Commission thinks fit.

Section 145 (7)

Omit the subsection. Insert instead:

(7) An order by the Commission that the Authority is to be
reimbursed by a person named in the determination concerned
may be enforced under section 362 of the 1998 Act.
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[74]

[75]

[76]

[77]

[78]

Section 145A Recovery from directors of corporations liable to
reimburse Authority

Omit “an order of the Compensation Court” from section 145A (2).
Insert instead “an order of the Commission”.

Section 147 Miscellaneous provisions

Omit “The Compensation Court may adjourn” from section 147 (2).
Insert instead “ The Commission may adjourn”.

Section 147 (3)

Omit “by order of the Compensation Court”.
Insert instead “by order of the Commission”.

Section 147 (4)

Omit the subsection. Insart instead:

(4) Inany proceedingsbeforethe Commission under thisDivision,
the Authority or its representative (being a barrister, solicitor,
officer of the Authority or other person) may appear beforethe
Commission and exercise in respect of any matters and
guestions arising out of the application the same powers, rights
and authorities as an employer may exercise in respect of a
claim between aworker and an employer under this Act.

Section 151A Election—damages or “Table of Disabilities”
compensation

Insert after section 151A (3) (a):

(@l) by referring a clam for those damages for assessment
under Part 6 of Chapter 7 of the 1998 Act (in which
case the person ceases to be entitled to recover
permanent loss compensation in respect of the injury),
or
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[79]

[80]

[81]

[82]

[83]

6.2

[1]

Section 151A (3) (b)

Omit the paragraph. Insert instead:

(b) by commencing proceedings in the Commission to
recover that permanent loss compensation or by
accepting payment of that permanent loss compensation
(in which case the person ceases to be entitled to
recover damages in respect of the injury).

Section 151A (3A)

Omit “Compensation Court” wherever occurring.
Insert instead “Commission”.

Section 151Z Recovery against both employer and stranger

Omit “by the Compensation Court” from section 1517 (1) (f).
Insert instead “by the Commission”.

Section 162 Death of employer

Omit “The Compensation Court may” from section 162 (1).
Insert instead “The Commission may”.

Section 162 (2)

Omit “Where the Compensation Court makes a declaration under
subsection (1), the Compensation Court may make an award”.

Insart instead “Where the Commission makes a declaration under
subsection (1), the Commission may make an awvard”.

Workplace Injury Management and Workers Compensation Act
1998 No 86

Section 4 Definitions

Omit thedefinitionsof conciliation certificate, conciliator, medical referee,
medical panel and Principal Conciliator from section 4 (1).
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(2]

[3]

[4]

[3]

[6]

[7]

(8]

Section 71 Duty of claimant to co-operate

Omit “court proceedings’ wherever occurring from section 71 (3).
Insert instead “proceedings before the Commission”.

Section 73 Insurer to provide copies of reports to worker

Omit “before a conciliator or the Compensation Court” from
section 73 (3) (b).
Insert instead “before the Commission”.

Section 74 Insurers to give notice and reasons when liability disputed

Omit “conciliation by a conciliator” wherever occurring from
section 74 (2) (b) and ().
Insert instead “ determination by the Commission”.

Section 75 Report about delays and the incurring of unreasonable
costs by insurers

Omit*A Judge or commissioner of the Compensation Court or aconciliator
may make areport” from section 75 (1).

Insert instead “The Registrar or another member of the Commission may
make a report”.

Section 75 (1) (d)

Omit “proceedings before the Compensation Court”.
Insert instead “proceedings before the Commission”.

Section 106 Authority may intervene in proceedings

Omit “proceedings before the Compensation Court” from section 106 (1).
Insert instead “proceedings before the Commission”.

Section 107 Applications to be heard together

Omit “applied to the Compensation Court” from section 107 (1).
Insert instead “applied to the Commission”.
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[9] Section 107 (2)

Omit “or the rules of the Compensation Court”.

[10] Section 108 Interim awards

Omit section 108 (2) and (3). Insert instead:

©)

@

()

©

(2) Where this section applies, the Commission may:

if the Commission is satisfied that compensation is
payable (but is not yet able to finally determine that
compensation is payable, the amount of the
compensation, the appropriate apportionment of liability
for the compensation or the person ligble to pay the
compensation), make such interim awards as the
Commission thinks fit:

(i) for compensation by aninsurer or self-insurer, or
(i)  for indemnity by an insurer, or

(iii)  for payment under the Uninsured Liability and

Indemnity Scheme,

and make such interim orders asthe Commission thinks
fit for contribution on the part of aninsurer, employer or
principal or other person or under the Uninsured
Liability and Indemnity Scheme, and

make such final awards and orders as the Commission
thinks fit with respect to any of the matters the subject
of an interim award or order under paragraph (a), and

if the Commission makes afinal award or order, make
such orders asthe Commission thinksfit with respect to
adjustments to be made between persons against whom
orders have been made under paragraphs () and (b) or
between any such persons and the Uninsured Liability
and Indemnity Scheme.

If the Commission subsequently determinesthat apersonisnot
liable under this Act to make the payments of compensation
that have been paid in accordance with an interim award, the
worker or other person who received those payments is not
required to refund those payments unless the Commission:

@

is satisfied that the claim for compensation was wholly
or partly fraudulent or madewithout proper justification,
and
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[11]

[12]

[13]

[14]

[15]

[16]

(b)  orders the worker or other person to refund those
payments or a specified part of those payments.

Section 109 Interest before order for payment

Omit section 109 (1). Insert instead:

(1) In any proceedings before the Commission, the Commission
may order that there is to be included, in any sum to be paid,
interest at such rate as the Commission thinks fit on the whole
or any part of the sum for the whole or any part of the period
beforethe sumispayable, subject to thelimitationsimposed by
this section.

Section 109 (2) (c)

Omit the paragraph. Insert instead:

(6 on any compensation payable under this Act for any
period during which proceedings before the
Commission were adjourned on the application of the
clamant for the compensation or pursuant to
section 102.

Section 110 Interest after order for payment

Omit section 110 (1). Insert instead:

(1) Unless the Commission orders in any particular case that
interest be not payable, interest is payable on so much of the
amount of any sum ordered to be paid by the Commission as
is from time to time unpaid.

Section 110 (2) (a)
Omit “the Court” . Insart instead “the Commission”.

Section 110 (3) (b)
Omit “the Court”. Insert instead “the Commission”.

Section 111 Interest on agreed payment of lump sum compensation

Omit “the Compensation Court” from section 111 (1).
Insert instead “the Commission”.
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[17] Section 117 Admissibility of statements by injured workers

Omit “proceedings before the Compensation Court” from section 117 (1).
Insert instead “proceedings before the Commission”.

[18] Section 117 (2)
Omit the subsection.

[19] Section 119 Medical examination of workers at direction of employer

Omit “proceedings on such a dispute before a conciliator or the
Compensation Court” from section 119 (6) (b).

Insert instead “proceedings on such a dispute before the Commission”.

[20] Section 120 Medical examination of worker at direction of Commission

Omit section 120 (1). Insert instead:

(1) The Commission or the Authority may, at any time or from
time to time, require any worker:

(&  who claims compensation under this Act, or

(b) whoisin receipt of weekly payments of compensation
under this Act,

to submit himsdlf or hersdf for examination by an approved
medica specidist on a date and at a place arranged by the
Registrar.

[21] Section 125 Reimbursement of worker for loss of wages and expenses
associated with medical examination

Omit section 125 (2). Insert instead:

(2) A worker required to submit himself or hersalf for examination
by an approved medical specialistisnot entitled to recover any

amount if:
(@  thematter wasreferred on the application of theworker,
and

(b) the Commisson finds that the application was
unreasonable or unnecessary.

Page 130



Workers Compensation Legislation Amendment Act 2001 No 61

Consequential amendments Schedule 6

[22]

[23]

[24]

Section 125 (5)

Omit the subsection.

Section 127

Omit the section. Insert instead:

127 Admissibility of medical reports

)
ey

©)

(4)

©)

(6)

by agents

A medicd report is admissble in proceedings before the
Commission.

Subsection (1) is subject to any provision of the regulations
relating to the giving of notice of the admission of the medical
report.

Subsection (1) is aso subject to any provison of the
regulations relating to the number of medical reports that may

be admitted in connection with a claim or any aspect of a
clam.

A medical practitioner whose medica report is admissible
under subsection (1) may be required, in accordance with the
regulations, to attend and be cross-examined on the contents of
the report.

In proceedings relating to the making of an interim award, a
medical practitioner whose medica report is admissible in
evidence under subsection (1) may not be required to attend
and be cross-examined on the contents of the report without the
leave of the Commisson given in any case where the
Commission is satisfied there is areal issue as to whether the
worker is entitled to receive compensation from any of the
parties.

In this section, medical report means any written report of a
medical practitioner relating to the worker.

Section 134 Consequences of prohibited conduct for recovery of fees

Omit “or by proceedingsin the Compensation Court” from section 134 (4).
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[25]

[26]

[27]

[28]

[29]

[30]

[31]

[32]

Section 135 Consequences of prohibited conduct for lawyers

Omit “or by proceedingsin the Compensation Court” from section 135 (5).

Section 136 Lawyers and agents can be requested to certify as to
prohibited conduct

Insert “or Commission” after “court” wherever occurringin section 136 (3).

Section 137 Power to restrict or ban recovery of costs by agents who
engage in prohibited conduct

Omit “or 116 (5)” from section 137 (2) (8). Insert instead “or 343 (4)".

Section 138 Power to restrict or ban recovery of costs by solicitors

Omit “or 116 (5)” from section 138 (2) (a). Insert instead “or 343 (4)”.

Section 139 Power to restrict or ban agents who engage in prohibited
conduct

Omit “or 116 (5)” from section 139 (2) (8). Insert instead “or 343 (4)".

Section 140 Past conduct included in assessing persistent conduct

Omit “or 116 (5)” wherever occurring. Insert instead “or 343 (4)”.

Section 141 Duty of claimants to comply with requests for information
about agents and lawyers

Omit “court proceedings’ from section 141 (1).
Insert instead “proceedings before the Commission”.
Section 154 Death of employer

Omit “The Compensation Court” from section 154 (1).
Insert ingtead “The Commission”.
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[33]

[34]

[35]

[36]

[37]

[38]

Section 154 (2)

Omit “Where the Compensation Court makes a declaration under
subsection (1), the Compensation Court may make an award of
compensation”.

Insert instead “Where the Commission makes a declaration under
subsection (1), the Commission may make an award of compensation”.

Section 223 Determination of claim by Authority

Omit section 223 (4).

Section 224 Appeal against Authority’s decision on claim

Omit “apply to the Compensation Court” from section 224 (1).
Insert instead “apply to the Commission”.

Section 224 (3)

Omit the subsection. Insart instead:

(3) TheCommission may determine any such application and may
make such orders in relation to the application as the
Commission thinks fit.

Section 225 Employer or insurer to reimburse Authority

Omit “apply to the Compensation Court” from section 225 (3).
Insert instead “apply to the Commission”.

Section 225 (4)

Omit the subsection. Insert instead:
(4) The Commission may:

(@&  make such determination in relation to the application,
and

(b) make such awards and orders as to the payment of
compensation under this Act to or in respect of the
injured worker concerned,

as the Commission thinks fit.
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[39]

[40]

[41]

Section 225 (7)

Omit the subsection. Insart instead:

(7) An order by the Commission that the Authority is to be
reimbursed by a person named in the determination concerned
may be enforced under section 362.

Section 226 Recovery from directors of corporations liable to reimburse
Authority

Omit “an order of the Compensation Court” from section 226 (2).
Insert instead “an order of the Commission”.

Section 227
Omit the section. Insert instead:

227 Commutation of weekly payments from scheme

(1) Divison 9 of Pat 3 of the 1987 Act applies to the
commutation of aliability under the Scheme.

(2) A liability under the Scheme may not be commuted to alump
sum with the agreement of the worker unless the Authority:

(@& has given the employer notice of the proposed
agreement and has given the employer a reasonable
opportunity to make submissions to the Authority with
respect to the matter, and

(b)  hastaken into account any submissions so madeto the
Authority.

(3) Subsection (2) does not apply if the worker has been unable,
after due search and inquiry, to identify the relevant employer.

(4) In the case of commutation by determination of the
Commission under section 87G (Commutation where worker
legally incapacitated) of the 1987 Act, the Commission may on
the application of the employer, if the Commission thinks fit,
refuse to make such a determination in respect of a liability
under the Scheme.
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[42]

[43]

[44]

[45]

[46]

(5) Themaking of such an application by the employer in no way
fetters the discretion of the Commission to make the
determination, and acommutation made in consequence of the
determination is binding on the employer whether or not the
employer has made such an application.

(6) The Authority may apply for registration of a commutation
agreement under section 87H of the 1987 Act as aparty to the
agreement.

Section 228 Miscellaneous provisions

Omit “The Compensation Court may adjourn” from section 228 (2).
Insert instead “The Commission may adjourn”.

Section 228 (3)

Omit “by order of the Compensation Court”.
Insert instead “by order of the Commission”.

Section 228 (4)

Omit “At any hearing of an application to the Compensation Court under
this Part, the Authority or its representative (being a barrister, solicitor,
officer of the Authority or other person) may appear before the
Compensation Court”.

Insert instead “Where an application is made to the Commission under this
Part, the Authority or its representative (being a barrister, solicitor, officer
of the Authority or other person) may appear before the Commission”.

Section 239 Authority may obtain documents from court registry or
Registrar

Insert “or the Registrar” after “the Compensation Court Registry” in
section 239 (1) (b).

Section 239 (1)

Insert “or kept in the custody or control of the Registrar” after “available at
the Compensation Court Registry”.
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[47]

[48]

[49]

[50]

[51]

[52]

[53]

Section 239 (2)

Omit “The Regigtrar of the Compensation Court is’.

Insert instead “The Registrar of the Compensation Court and the Registrar
of the Commission are”.

Section 239 (3)

Omit the subsection. Insert instead:

(3) The Commission may, in respect of any information obtained
by the Authority from the Registrar under this section, order
that theinformation isnot to be used in any proceedings, or any
specified proceedings, before the Commission.

Section 239 (4)

Insert “or by the Registrar of the Commission” after “the Compensation
Court Registry”.

Section 247 Time for instituting proceedings

Omit “the Compensation Court determines the claim” from
section 247 (3) (b).
Insert instead “the Commission determines the claim”.

Schedule 1 Deemed employment of workers

Omit “the Compensation Court determines’ wherever occurring from
clauses 3 (5), 4 (3), 5(2) and 15 (4) of Schedule 1.

Insert ingtead “the Commission determines’.

Schedule 1, clauses 9 (3) (b), 13 (2) (b) and 16 (2) (b)

Omit “the Compensation Court considers’ wherever occurring.
Insert instead “the Commission considers’.

Schedule 6 Provisions relating to appointed conciliators

Omit the Schedule.
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6.3 Workers Compensation Legislation Amendment Act 2000 No 87

Schedule 9 Amendments relating to liability involving multiple
managed fund insurers

Omit “and conciliation” from the definition of proceedings in
section 22D (12) asinserted by Schedule 9 [4].

[Minister's second reading speech made in—
Legislative Assembly on 19 June 2001
Legislative Council on 26 June 2001]

BY AUTHORITY
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