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Act No 56, 2000

An Act to amend the Home Building Act 1989 to clarify the obligations and
entitlementsof certain devel opersand other personsin respect of insurancerequired
under the Act for residentia building work; and for other purposes. [Assented to
5 July 2000]




Section

1 Home Building Amendment Act 2000 No 56

The Legidature of New South Wales enacts.

1

Name of Act
This Act is the Home Building Amendment Act 2000.

Commencement

(1) Except asprovided by subsection (2), this Act commenceson aday or
days to be appointed by proclamation.

(2) Schedulel [5]{9], and so much of section 3 asrelatesto those items,
are taken to have commenced on the day on which the Bill for thisAct
was firg introduced into Parliament (whether or not the Act was
enacted in the form of the Bill as introduced).

Amendment of Home Building Act 1989 No 147
The Home Building Act 1989 is amended as set out in Schedule 1.
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Amendments Schedule 1

Schedule 1 Amendments

[1]

[2]

[3]

[4]

(Section 3)

Section 90 Definitions

Insert in alphabetical order:

developer, in relation to residential building work, means an
individual, partnership or corporation (other than a company
referred to in section 3A (3)) on whose behalf thework isdone
in the circumstances set out in section 3A (2).

Section 96 Insurance in relation to residential building work not carried
out under contract

Insert at the end of section 96 (1):
Maximum penalty: 100 penaty units.

Section 96 (2A)
Omit the subsection.

Section 96A
Insert after section 96:

96A Obligations of developers in relation to insurance

(1) A developer must not enter into a contract for the sde of land
on which residentia building work has been done, or isto be
done, onthe devel oper’ sbehaf unlessacertificate of insurance
evidencing the contract of insurance required under section 92
by the person who did or does the work for the developer, ina
form prescribed by the regulations, is attached to the contract
for sale.

Maximum penalty: 100 penalty units.
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Schedule 1 Amendments

[3]

[6]

[7]

[8]

(2) Despite anything to the contrary in section 3A, areference in
this Part to a person who does residentid building work:

(@  doesnot include areference to a devel oper, and

(b)  includes areference to a person who does the work on
behaf of adeveloper.

Section 99 Requirements for insurance for residential building work

Insert at the end of the section:
(2) Subsection (1) does not require the following to be insured:

(@  adeveoper on whose behalf residential building work
is being done,

(b) any other person belonging to a class of persons
prescribed by the regulations for the purposes of this
section.

Section 103C Regulations

Omit section 103C (2) (b). Insert instead:

(b)  beneficiaries who must be insured, or persons who are
not required to beinsured, under acontract of insurance
required to be entered into under this Part,

Section 103C (3)

Insert after section 103C (2):

(3) A provision of a regulation for or with respect to a matter
referred to in subsection (2) (b) applies despite any other
provision of this Part.

Schedule 4 Savings and transitional provisions

Insert at the end of clause 2 (1):
Home Building Amendment Act 2000.
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Amendments

Schedule 1

[9] Schedule 4

Insert after Part 6:

Part 7 Provisions consequent on enactment of

Home Building Amendment Act 2000

51 Definition

In this Peart:
amending Act meansthe Home Building Amendment Act 2000.

52 Validation of insurance exclusions concerning developers

@

@

©)

(4)

Any relevant exclusionary provision that would have been a
valid provision of acontract of insurance had section 99 (2) of
this Act (as inserted by Schedule 1 [5] to the amending Act)
been in force at the time the contract was made istaken to have
been avalid provision of the contract at the time the contract
wasmade and at al relevant times after the contract was made.

Subclause (1) appliesto proceedings before a court or tribunal
that are pending a the commencement of this clause.
Accordingly, therights of the partiesto such proceedingsareto
be determined in accordance with subclause (1).

Subclause (1) does not affect the judgment of the Supreme
Court in HIH v Jones [2000] NSWSC 359, or any other
proceedings that have been determined by a court or tribuna
before the commencement of this clause, as between the
parties to those proceedings.

In this clause:

relevant exclusonary provison means a provison of a
contract of insurance in relation to resdential building work
made during the relevant period in accordance with section 92
of the Act that excluded or purported to exclude a developer
referred to in section 3A of this Act from making claims under
the contract.

relevant period means the period commencing on 1 May 1997
and ending on the day immediately before the commencement
of Schedule 1 [5] to the amending Act, inclusive.
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Home Building Amendment Act 2000 No 56

Amendments

53 Clause 42 of the Home Building Regulation 1997

54

@

@

©)

4

A provision of clause 42 of the Home Building Regulation
1997 that would have been avalid provision of that Regulation
had section 103C (2) (b) and (3) of this Act (as inserted by
Schedule 1 [6] and [7] to the amending Act) been in force at
thetimethe provision commenced istaken to have been avalid
provison of the Regulation a the time the provison
commenced and at al relevant times after it commenced.

For the avoidance of doubt, it isdeclared that at thetime clause
42 (2) of the Home Building Regulation 1997 commenced and
a al relevant times after it commenced:

(@  thesubclause applied to contracts of insurance required
by section 92 or 96 of the Act, and

(b) the reference to a developer who does residentia
building work in paragraph (a) of that subclause is a
reference to an individual, partnership or corporation
(other than a company referred to in section 3A (3) of
the Act) on whose behaf the work is done in the
circumstances set out in section 3A (2) of the Act.

Subclauses (1) and (2) apply to proceedings before a court or
tribuna that are pending at the commencement of this clause.
Accordingly, therights of the partiesto such proceedingsareto
be determined in accordance with subclauses (1) and (2).

Subclauses (1) and (2) do not affect the judgment of the
Supreme Court in HIH v Jones [2000] NSWSC 359, or any
other proceedings that have been determined by a court or
tribunal before the commencement of this clause, as between
the parties to those proceedings.

Offences under amended provisions

@

@

An amended provision as in force immediately before the
commencement of a relevant item continues to apply to a
rel evant offence committed, or alleged to have been committed,
before the commencement of that item.

In this clause:

relevant item means an item of Schedule 1 to the amending
Act that amends or repealsaprovision of this Act that contains
an offence.
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Amendments Schedule 1

relevant offence means an offence under this Act that is
amended or repealed by arelevant item.
Note. Section 30 of the Interpretation Act 1987 is a general provision

preserving rights accruing and liabilities incurred before an amendment or
repeal of a provision of an Act or statutory rule.

[Minister's second reading speech made in—
Legislative Assembly on 7 June 2000
Legislative Council on 28 June 2000]

BY AUTHORITY
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