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New South Waes

Protection of the Environment
Operations Amendment (Littering)
Act 2000 No 20

Act No 20, 2000

An Act to amend the Protection of the Environment Operations Act 1997 and a
Regulation under that Act in relation to littering; and for other purposes. [Assented
to 30 May 2000]




Section 1 Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

The Legidature of New South Wales enacts:

1 Name of Act
ThisAct isthe Protection of the Environment Operations Amendment
(Littering) Act 2000.
2 Commencement
This Act commences on a day or days to be agppointed by
proclamation.
3 Amendment of Protection of the Environment Operations Act 1997
No 156
The Protection of the Environment Operations Act 1997 is amended
as set out in Schedule 1.
4 Amendment of Protection of the Environment Operations (Penalty
Notices) Regulation 1999

(1) The Protection of the Environment Operations (Penalty Notices)
Regulation 1999 is amended as set out in Schedule 2.

(2) Sections 39, 40 and 41 of the Interpretation Act 1987 do not apply to
the amendments set out in Schedule 2.
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Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997 Schedule 1

Schedule 1 Amendment of Protection of the
Environment Operations Act 1997

(Section 3)

[1] Section 6 Appropriate regulatory authority

Omit section 6 (2) (c). Insert instead:

() activities carried on by the State or a public authority,
whether at premises occupied by the State or a public
authority or otherwise, or

[2] Section 6 (3) (b)

Omit “premises occupied by, or activities carried on by,”.
Insert instead “activities carried on by”.

[3] Part 5.6, heading

Omit “Land pollution”. Insert instead “L and pollution: waste’.
[4] Section 142 Definition

Omit the definition of relevant public authority.

[5] Part 5.6A, heading
Insert after section 144:

Part 5.6A Littering
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Schedule 1

Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997

[6]

Section 144A
Insert in Part 5.6A

144A Definitions

before section 145:

In this Part:
advertisng material means any paper product (including a

lecflet,

brochure or magazine), or other material thing, that

contains advertising or promotiona matter.

custodian of aplace or vehicle meansthe person who ownsthe
place or vehicle or who hasthe care, control or management of
the place or vehicle.

depositing litter in or on a place includes:

@

()
©

(d)

dropping or throwing litter in, on, into or onto the place,
or

leaving litter in or on the place, or

putting litter in such a location that it falls, descends,
blows, is washed, percolates or otherwise escapes or is
likely to fal, descend, blow, be washed, percolate or
otherwise escape into or onto the place, or

causing, permitting or alowing litter to fall, descend,

blow, be washed, percolate or otherwise escapeinto or
onto the place.

litter includes:

@

(b)

any solid or liquid domestic or commercia refuse,
debris or rubbish and, without limiting the generdity of
the above, includes any glass, meta, cigarette buitts,
paper, fabric, wood, food, abandoned vehicles,
abandoned vehicle parts, construction or demolition
materia, garden remnants and clippings, soil, sand or
rocks, and

any other material, substance or thing deposited in or on
aplace if its Sze, shape, nature or volume makes the
place where it is deposited disorderly or detrimentally
affects the proper use of that place,

deposited in or on a place, whether or not it has any value
when or after being deposited in or on the place.
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Protection of the Environment Operations Amendment (Littering)

Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997 Schedule 1

open private place means.

(@&  aprivate place that is Situated in or on land and that is
not within a building on the land, or

(b) aprivate placethat is Situated in or on waters.
vehicle means:

(@ any thing that is capable of transporting a person,
including an aeroplane, vessd, bicycle, bus, car, horse,
train or tram, or

(b)  anytrailer that is attached to any such thing,
and includes a motor vehicle.

[7] Sections 145 and 145A
Omit section 145. Insart instead:

145 Littering generally

@)

e

©)

Offence of littering

A person who deposits litter in or on apublic place or an open
private placeis guilty of an offence.

Maximum penalty: 10 pendty units.
Application of this section

This section applies whether the placeisin or on land or isin
or on waters, but (without limiting subsection (5) (b)) does not
apply to aplace or class of places prescribed by the regulations
as being excluded from this section.

Exceptions: public places

Subsection (1) does not apply to a person who deposited the
litter in or on a public place, if the person:

(&  depogted the litter in or on the place:
0] in areceptacle provided by the custodian of the
place for the depositing of litter, and
(i)  inaccordance with any conditions specified by
the custodian, by means of anotice displayed on
or in the vicinity of the receptacle, in relation to
the depositing of litter in the receptacle, or
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Schedule 1

Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997

()

©

(d)

placed areceptacle containing the litter in the place for
the purpose of the litter being removed in the course of
alitter removal service provided by the custodian of the
place, or

deposited the litter in the place:

0] in responseto an invitation contained in anotice
published by the custodian of the place, and

(i) in accordance with any conditions specified in
the noticein relation to the depositing of litter in
that place, or

deposited thelitter in the place with the express consent
of the custodian of the place.

(4) Exceptions: open private places

Subsection (1) does not apply to a person who deposited the
litter in or on an open private place, if the person:

©)

@

(b)

deposited the litter in or on the place in any receptacle:

0] that is provided for the deposit of litter, and

(i)  thet is appropriate for litter of that size, shape,
nature or volume, or

a the relevant time was the custodian of the place or

was acting with the express or implied consent of the
custodian of the place.

Exceptions: generally

Subsection (1) does not apply to a person who deposited the
litter in or on aplace, if the person:

@

()

deposited the litter in the place under an authority
conferred by or under this or any other Act or any
Commonwealth Act, or

deposited the litter in accordance with any regulations
made for the purposes of this section or in such
circumstances as may be prescribed by any regulations
made for the purposes of this section.
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Protection of the Environment Operations Amendment (Littering)

Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997 Schedule 1

145A  Aggravated littering

@)

e

©)
(4)

©)

Aggravated littering

A person is guilty of the offence of aggravated littering under
thissection if the person commits an offence under section 145
in circumstances of aggravation.

Maximum pendty (instead of any penalty under section 145):
. in the case of a corporation—50 penalty units, or

. in the case of an individua—30 penalty units.
Circumstances of aggravation

For the purposes of this section, circumstances of aggravation
means circumstances in which the litter deposited by the
aleged offender:

(@&  caused or contributed to appreciable danger or harm to
any persons, animals, premises or property, or

(b)  was reasonably likely to cause or contribute to such
danger or harm (whether or not any such danger or
harm was actualy caused),

because of the volumeor kind of litter deposited, or the manner
in which it was deposited, or the place in or on which it was
deposited.

Without limiting subsection (2), areference in that subsection
to litter includes areference to allit cigarette.

For the purposes of this section, circumstances of aggravation
also means circumstances in which the litter deposited by the
aleged offender comprised or included a syringe. It is not
necessary to establish, in relation to those circumstances, the
matters referred to in subsection (2).

Aggravation not proved

If the court is satisfied that a person charged with the offence
of aggravated littering is not guilty of that offence but is
satisfied on the evidence that the person is guilty of an offence
under section 145, the court may find the person guilty of the
offence under that section, and the person is liable to
punishment accordingly.
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Schedule 1

Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997

[8]

[9]

(©)

Definition

In this section:

syringe means a hypodermic syringe, and includes anything
designed for use or intended to be used as part of such a

syringe, and also includesaneedle designed for use or intended
to be used in connection with such a syringe.

Section 146 Owners and drivers of motor vehicles involved in littering

Insert “or 145A” after “145” in section 146 (1).

Sections 146A-146D

Insart after section 146:

146A Depositing of advertising material

@

@

©)

Offence
A person must not deposit any advertising materia inor onany
place, other than:

(@ inareceptaclethat is provided for the deposit of mail,
or

(b) in a receptacle that is provided for the deposit of
newspapers, or

()  under the door of any premises.

Maximum penalty: 5 pendty units.

Application of this section

This section applies whether the place is a public place or a

private place, and whether the placeisin or onland or isin or

on waters, but does not apply to the deposit of any advertising

materia in or on avehicle.

Exceptions

This section does not apply to the deposit of:

(@  any newspaper, or any materia folded or inserted in a
newspaper, or

(b)  anythingthat isof such asize, shapeor volumethat itis
not possible or appropriate for it to be deposited in
accordance with subsection (1) (a)—c), or
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Protection of the Environment Operations Amendment (Littering)

Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997 Schedule 1

(o)  anythinginaplace by aperson who is the custodian of
the place or is acting with the express consent of the
custodian of the place, or

(d)  anythingby apersonwho depositsit in accordance with
any regulations made for the purposes of this section or
in such circumstances as may be prescribed by any
regulations made for the purposes of this section.

146B  Advertising material not to be placed in or on vehicles

@)

@

©)

(4)

Offence

A person must not deposit any advertising materia in or on any
vehicle.

Maximum pendlty: 5 pendty units.
Application of this section

This section applies whether the vehicle is Situated in or on a
public place or a private place.

Exceptions
This section does not apply to the deposit of:

(@ any materid by a person who is the custodian of the
vehicle or is acting with the express consent of the
custodian of the vehicle, or

(b)  any materid by aperson who depositsit in accordance
with any regulations made for the purposes of this
section or in such circumstances as may be prescribed
by any regulations madefor the purposes of this section.

For the purposes of subsection (3) (@), a person is not the
cugtodian of a vehicle parked a a parking station merely
because the person is the custodian of the parking station. In
this subsection, parking station means a place (such as a car
park) provided for the parking of vehicles, and includesaplace
or place of aclass prescribed by the regulations.
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Schedule 1

Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997

146C Offence to cause or ask person to commit offence

A person must not cause, ask, require or induce, or attempt to
cause, ask, require or induce, another person to do anything
that contravenes or would contravene section 146A or 146B.

Maximum penalty:
. in the case of a corporation—230 penalty units, or
. in the case of an individua—7 pendty units.

146D Littering reports

@)
e

©)

(4)

©)

The EPA isrequired to furnish to the Minister abiennia report
on littering.

The report is to contain estimates of the type of materia that
compriseslitter deposited during the period concerned and the
quantity (by weight and volume) of each such type of materia,
by referenceto locations considered by the EPA to be places of
sgnificant littering activity.

The EPA must cause advertisementsto be published setting out
the proposed methodol ogy to be used in compiling such reports
and inviting commentsfrom members of the public concerning
the proposed methodology. The EPA must dlow at least 30
days for such comments to be made, and must consider
comments received within the time alowed.

The Minister isto cause acopy of each report to belaid before
both Houses of Parliament within 30 sitting daysafter receiving
the report.

If the Minister or the State Waste Advisory Council, after
consderation of the report, is of the opinion that:

(@ themanagersor other personsresponsiblefor any of the
locations referred to in subsection (2), or

(b)  the producers of or other persons responsible for any
products whose components or packaging comprise
litter at any such locations,

are not acting in amanner that minimiseslittering, the Minister
may make recommendations aimed at improving litter
avoidance dtrategies.
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Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997 Schedule 1

[10]

[11]

[12]

Section 218 Other authorities who may also institute proceedings

Omit section 218 (6) (C). Insert instead:

(o)  activities carried on by the State or a public authority,
whether a premises occupied by the State or a public
authority or otherwise, or

Section 218 (7)

Omit the definition of littering offence. Insert instead:

littering offence means an offence arising under Part 5.6A.

Section 221

Omit the section. Insert instead:

221 Penalty notices and related proceedings

@)

@

©)

This Division does not affect the power to issue a pendty
notice under Divison 3 or the taking of enforcement
proceedingsin relation to the penalty notice or in relation to the
offence to which the pendty notice relates.

Enforcement proceedings include proceedings under Part 3 or
4 of the Fines Act 1996, including, in particular, proceedings
taken under section 37 of that Act in respect of the offence to
which the penalty notice relates, where the person concerned
elects to have the matter dealt with by a court.

Proceedings referred to in subsection (2) in respect of the
offence to which the penalty notice relates may be ingtituted:

(@ by aperson who is an authorised officer within the
meaning of section 226 in relation to the class of
offence concerned, or

(b) if such anauthorised officer isan officer or employee of
a public authority—by the public authority, or by an
officer or employee of the public authority under section
220.
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Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Schedule 1 Amendment of Protection of the Environment Operations Act 1997

[13] Section 226 Authorised officers

Insert after section 226 (2):

(3) Only an officer or employee of the EPA can be an authorised
officer in relation to:

(@  an offence (other than a littering offence) alleged to
have been committed in relation to activities or work
authorised or controlled by an environment protection
licence, or

(b) an offence (other than a littering offence) alleged to
have been committed in relation to activities carried on
by the State or a public authority.

(4) Inthissection, littering offence meansan offence arising under
Part 5.6A.

[14] Section 227 Penalty payable

Insert after section 227 (2):

(3) Theregulations may prescribe different pendties for the same
penalty notice offence.

[15] Section 256 Onus of proof of certain matters

Insert at the end of the section:

(2) Inany proceedingsfor an offence under Part 5.6A, the onus of
proving an exception under section 145 (3)—5), 146A (3) or
146B (3) lieswith the defendant, but nothing in this subsection
affects the construction or operation of any other provision of
thisAct.
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Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997 Schedule 1

[16] Section 323 Regulations

Insert after section 323 (6):

(7) Without limiting the power to makeregulations, theregulations
may contain provisions of a savings or trangtiona nature
consequent on the making of a regulation for the purposes of
section 6 (3).

[17] Schedule 5 Savings, transitional and other provisions

Insert at the end of clause 2 (1):

Protection of the Environment Operations Amendment
(Littering) Act 2000

[18] Schedule 5, Part 8
Insert after Part 7:

Part 8 Provisions consequent on enactment of
Protection of the Environment Operations
Amendment (Littering) Act 2000

15 EPA ceasing to be appropriate regulatory authority in relation to
certain premises

(1) A notice, direction or requirement that:

(@  wasmade, issued or given under thisAct by the EPA in
its capacity as appropriate regulatory authority because
of section 6 (2) (c) as in force before the
commencement of theamendment to section 6 (2) made
by the Protection of the Environment Operations
Amendment (Littering) Act 2000 (or by an authorised
officer of the EPA), and

(b)  was made, issued or given under this Act before that
commencement, and

(¢ isinforce on that commencement, and
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Schedule 1

Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997

16

e

©)

(d) isnot excluded from the operation of this clause by the
regulations,

continues to have effect for the purposes of this Act.

Any such notice, direction or requirement may be dedlt with
and enforced in accordance with thisAct asin force before that
commencement, as if the EPA were ill the appropriate
regulatory authority.

A compliance cost notice may be given, dedt with and
enforced after that commencement in connection with any such
notice, direction or requirement, as if the EPA were ill the
appropriate regulatory authority.

Local authority as appropriate regulatory authority in relation to
certain premises

@

e

A notice, direction or requirement that:

(@&  purportedto have been made, issued or given under this
Act by a loca authority as appropriate regulatory
authority before the commencement of the amendment
to section 6 (2) made by the Protection of the
Environment Operations Amendment (Littering) Act
2000 (or by an authorised officer of thelocal authority),
and

(b)  wasnot vdidly made, issued or given, but would have
been validly made, issued or given had that amendment
been in force when it purported to have been made,
issued or given, and

(©)  isnot excluded from the operation of this clause by the
regulations,

is taken to have been validly made, issued or given under this
Act at thetime at which it purported to have been made, issued
or given and to be valid at adl relevant times since.

Any such notice, direction or requirement may be dedt with
and enforced in accordance with this Act, as if the loca
authority had always been the appropriate regulatory authority.
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Protection of the Environment Operations Amendment (Littering)
Act 2000 No 20

Amendment of Protection of the Environment Operations Act 1997 Schedule 1

(3) A compliance cogt notice may be given, dedlt with and
enforced after that commencement in connection with any such
notice, direction or requirement, as if the local authority had
always been the appropriate regulatory authority.

(4) Any proceedings purportingto beinstituted by alocal authority
(or by an officer or employee of the local authority) before the
commencement of the amendments to sections 6 (2) and 218
(6) made by the Protection of the Operations Amendment
(Littering) Act 2000 for an offence committed in relation to
premises occupied by the State or by a public authority are
taken to have been validly ingtituted.

[19] Dictionary

Insert in gppropriate order:
private place means any premises that are not a public place.

Page 15



Protection of the Environment Operations Amendment (Littering) Act
2000 No 20

Schedule 2 Amendment of Protection of the Environment Operations (Penalty
Notices) Regulation 1999

Schedule 2  Amendment of Protection of the
Environment Operations (Penalty Notices)
Regulation 1999

(Section 4)

[1] Clause 5 Penalty notice offences: section 222

Insert at the end of the clause:

(2) If the reference to a provision in Column 1 of Schedule 1 is
qualified by words that restrict its operation to specified kinds
of offences or to offences committed in specified
circumstances, an offence created by the provison is a
prescribed offence only if it isan offence of akind so specified
or iscommitted in the circumstances so specified.

[2] Clause 9 Short descriptions: section 145B of Justices Act 1902

Insert after clause 9 (1):

(1A) If the reference to a provision in Column 1 of Schedule 1 is
qualified by words that restrict its operation to specified kinds
of offences or to offences committed in specified
circumstances, an offence creasted by the provison is a
prescribed offence only if it isan offence of akind so specified
or iscommitted in the circumstances so specified.

[3] Schedule 1 Penalty notice offences

Omit the matter relating to section 145 from the matter appearing under the
heading “Protection of the Environment Operations Act 1997”.
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Protection of the Environment Operations Amendment (Littering) Act
2000 No 20

Amendment of Protection of the Environment Operations (Penalty
Notices) Regulation 1999

Schedule 2

[4]

Schedule 1

Insert in appropriate order in the matter gppearing under the heading

“Protection of the Environment Operations Act 1997”:

Section 145:

Deposit litter, being a
smal itemincluding
confectionary wrapper,
cigarette packet, ATM

statement, or bus or train

ticket (excluding

cigarette, and excluding

litter deposited from
vehicle)

Section 145:

Deposit litter (excluding
cigarette, and excluding

litter deposited from
vehicle)

Section 145:
Deposit litter, being
unlit or extinguished
cigarette (excluding
litter deposited from
vehicle)

Section 145:

Deposit litter, being lit
cigarette (excluding
litter deposited from
vehicle)

Section 145:
Deposit litter from
vehicle

Section 145A:
Deposit litter, for
example syringe, or lit
cigarette in dangerous
circumstances

Deposdit litter (smdl item) 1, 2, 3, 4,

Deposit litter

Deposit litter
(extinguished cigarette)

Deposit litter (lit cigarette)

Deposit litter from vehicle

Deposit litter in
circumstances of
aggravation

5! 7! 8! 9!
10, 11, 12,
13

$60

$200

$200

$200

$375

$400

$400

$750

Page 17



Protection of the Environment Operations Amendment (Littering) Act
2000 No 20

Schedule 2 Amendment of Protection of the Environment Operations (Penalty
Notices) Regulation 1999

Section 146A Deposit advertising
materid in place

wo- -
NN
N

Section 146B Deposit advertising
materia on vehicle

wo- -
TN
[

Section 146C Cause or ask person to
contravene section 146A
or 146B

PRUIR PR PR
~NN

WO~
e

[Minister's second reading speech made in—
Legislative Assembly on 5 April 2000
Legislative Council on 4 May 2000]

BY AUTHORITY
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