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Crimes (Sentencing Procedure) Act
1999 No 92

Act No 92, 1999

An Act to consolidate and amend the law with respect to the sentencing of
offenders; and for other purposes. [Assented to 8 December 1999]

See also Crimes (Administration of Sentences) Act 1999 and Crimes Legislation Amendment
(Sentencing) Act 1999.




Section 1 Crimes (Sentencing Procedure) Act 1999 No 92

Part 1 Preliminary

The Legidature of New South Wales enacts.

Part 1 Preliminary

1 Name of Act
This Act isthe Crimes (Sentencing Procedure) Act 1999.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Interpretation
(1) InthisAct:
community service order means an order referred to in section 8 (1).

community servicework hasthe samemeaning asit hasin the Crimes
(Administration of Sentences) Act 1999.

convicted inmate has the same meaning as it has in the Crimes
(Administration of Sentences) Act 1999.

correctional centre has the same meaning as it has in the Crimes
(Administration of Sentences) Act 1999.

correctional officer has the same meaning as it has in the Crimes
(Administration of Sentences) Act 1999.

court means.

(@&  theSupremeCourt, the Court of Crimina Apped, theLand and
Environment Court, the Industrial Relations Commission, the
District Court or alLoca Court, or

(b) any other court that, or person who, exercises crimina
jurisdiction,
but, subject to the Children (Criminal Proceedings) Act 1987, doesnot

include the Children’s Court or any other court that, or person who,
exercises the functions of the Children’s Court.

exercise afunction includes perform a duty.

full-time detention means imprisonment that is required to be served
otherwise than by way of periodic detention or home detention.
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Crimes (Sentencing Procedure) Act 1999 No 92 Section 3

Preliminary

Part 1

2

function includes a power, authority or duty.

good behaviour bond meansabond referred to in section 9 (1), 10 (1)
or 12 (1).

home detention means detention in accordance with Part 4 of the
Crimes (Administration of Sentences) Act 1999.

home detention order means an order referred to in section 7 (1).

inmate has the same meaning asit hasin the Crimes (Administration
of Sentences) Act 1999.

Local Court means aLocal Court established under the Local Courts
Act 1982, and includes a justice or justices exercising jurisdiction
under the Justices Act 1902.

non-parole period meansanon-parole period referred to in section 44
@) ().
offender means a person whom acourt hasfound guilty of an offence.

periodic detention has the same meaning as it has in the Crimes
(Administration of Sentences) Act 1999.

periodic detention centre hasthe same meaning asit hasin the Crimes
(Administration of Sentences) Act 1999.

periodic detention order means an order referred to in section 6 (1).

probation and parole officer has the same meaning as it has in the
Crimes (Administration of Sentences) Act 1999.

sentence means.
(&  when used asanoun, the penalty imposed for an offence, and
(b)  when used as averb, to impose a pendty for an offence.

sentencing court, in relaion to an offender undergoing a pendty
imposed by a court, means the court by which the penaty was
imposed.

Inthis Act:

(@  areferenceto asentence of imprisonment to which an offender

is subject includes a reference to a sentence that has been
imposed but is yet to commence, and

(b) areferenceto theterm of asentence of imprisonment is, if the
term is varied under this or any other Act, a reference to the
term as so varied, and
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Section 3 Crimes (Sentencing Procedure) Act 1999 No 92

Part 1 Preliminary

(c) a reference to a non-parole period of a sentence of
imprisonment is, if the period is varied under this or any other
Act, areference to the period as so varied, and

(d)  areferenceto acourt that has sentenced an offender, made an
order or given adirection includes areference to the same court
differently condtituted and (in the case of a Loca Court)
includes areference to any other Loca Court.

(3) Notesinthetext of this Act do not form part of this Act.
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Crimes (Sentencing Procedure) Act 1999 No 92 Section 4

Penalties that may be imposed Part 2

General

Division 1

Part 2 Penalties that may be imposed

Division 1

General

4 Penalties generally

5

(1)

)

3

The penalty to be imposed for an offence for which a pendty is
provided by or under this or any other Act is to be the pendty so
provided.

The pendty to be imposed for an offence for which no pendty is
provided by or under this or any other Act isto be:

(@  imprisonment for 25 years, in the case of an offence that was
punishable by death before 15 May 1985 (the date of assent to
the Crimes (Death Penalty Abolition) Amendment Act 1985), or

(b)  imprisonment for 5 years, in any other case.

Part 3 applies to the imposition of al penaties imposed by a court,
whether under this Act or otherwise.

Penalties of imprisonment

(1)

)

3

(4)
)

A court must not sentence an offender to imprisonment unless it is
satisfied, having considered al possible aternatives, that no penaty
other than imprisonment is appropriate.

A court that sentences an offender to imprisonment for 6 months or
lessmugt indicate to the offender, and make arecord of, itsreasonsfor
doing so, including its reasons for deciding that no penalty other than
imprisonment is appropriate.

Subsection (2) does not limit any other requirement that a court has,
gpart from that subsection, to record the reasons for its decisions.

A sentence of imprisonment is not invalidated by a failure to comply
with this section.

Subject to sections 12 and 99, Part 4 applies to all sentences of
imprisonment, including any sentence the subject of a periodic
detention order or home detention orde.
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Section 6 Crimes (Sentencing Procedure) Act 1999 No 92

Part 2 Penalties that may be imposed
Division 2 Alternatives to full-time detention
Division 2 Alternatives to full-time detention

6 Periodic detention

(1) A court that has sentenced an offender to imprisonment for not more
than 3 years may make a periodic detention order directing that the
sentence be served by way of periodic detention.

(2) Thissection issubject to the provisions of Part 5.

7 Home detention

(1) A court that has sentenced an offender to imprisonment for not more
than 18 months may make a home detention order directing that the
sentence be served by way of home detention.

(2) Thissection issubject to the provisions of Part 6.

Division 3 Non-custodial alternatives

8 Community service orders

(1) Instead of imposing asentence of imprisonment on an offender, acourt
may makeacommunity service order directing the offender to perform
community service work for a specified number of hours.

(2) The number of hours specified in a community service order in
relation to an offence must not exceed 500, or the number of hours
prescribed by the regulations in respect of the class of offences to
which the offence belongs, whichever is the lesser.

(3) This section does not apply to an offender to whom the Children
(Community Service Orders) Act 1987 applies.

(4) Thissection issubject to the provisions of Part 7.

9 Good behaviour bonds

(1) Instead of imposing asentence of imprisonment on an offender, acourt
may make an order directing the offender to enter into a good
behaviour bond for a specified term.

(2) Theterm of agood behaviour bond must not exceed 5 years.
(3) Thissection is subject to the provisions of Part 8.

Page 6



Crimes (Sentencing Procedure) Act 1999 No 92 Section 10

Penalties that may be imposed Part 2
Non-custodial alternatives Division 3

10 Dismissal of charges and conditional discharge of offender

@)

)

3

(4)

©)

Without proceeding to conviction, acourt that finds a person guilty of
an offence may make either of the following orders:

(@  anorder directing that the relevant charge be dismissed,

(b)  an order discharging the person on condition that the person
enter into a good behaviour bond.

An order referred to in subsection (1) (b) may be made if the court is

satisfied:

(@ that it is inexpedient to inflict any punishment (other than
nominal punishment) on the person, or

(b) thatitis expedient to release the person on a good behaviour
bond.

In deciding whether to make an order referred to in subsection (1), the
court isto have regard to the following factors:

(@  the person’s character, antecedents, age, hedth and menta
condition,

(b) thetrivia nature of the offence,

() the extenuaing circumstances in which the offence was
committed,

(d)  any other matter that the court thinks proper to consider.
An order under this section has the same effect as a conviction:

(@  for the purposes of any law with respect to the revesting or
restoring of stolen property, and

(b)  for the purpose of enabling a court to give directions for
compensation under Part 4 of the Victims Compensation Act
1996, and

()  for the purpose of enabling a court to give orders with respect
to the redtitution or ddivery of property or the payment of
money in connection with the redtitution or ddivery of
property.

A person with respect to whom an order under this section ismade has

the same right to apped on the ground that the person is not guilty of

the offence as the person would have had if the person had been
convicted of the offence.
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Section 11

Part 2

Division 3

Crimes (Sentencing Procedure) Act 1999 No 92

Penalties that may be imposed
Non-custodial alternatives

11 Deferral of sentencing for rehabilitation and other purposes

12

13

@)

2
3

A court that convicts an offender may make an order adjourning
proceedings againgt the offender to a specified date, and granting bail
to the offender in accordance with the Bail Act 1978:

(@  for the purpose of assessing the offender’s capacity and
prospects for rehabilitation, or

(b)  for the purpose of dlowing the offender to demondtrate that
rehabilitation has taken place, or

()  for any other purpose the court considers appropriate in the
circumstances.

The maximum period for which proceedings may be adjourned under
this section is 12 months from the date of conviction.

This section does not limit any power that a court has, apart from this
section, to adjourn proceedings or to grant bail in relation to any
period of adjournment.

Suspended sentences

@)

2

3

A court that imposes a sentence of imprisonment on an offender (being
a sentence for aterm of not more than 2 years) may make an order:

(@  suspending execution of the sentence for such period (not
exceeding the term of the sentence) as the court may specify in
the order, and

(b) directing that the offender be released from custody on
condition that the offender enters into a good behaviour bond
for aterm not exceeding the term of the sentence.

An order under this section may not be made in relaion to a sentence
of imprisonment if the offender is subject to some other sentence of
imprisonment that is not the subject of such an order.

Subject to section 99 (1), Part 4 does not apply to a sentence of
imprisonment the subject of an order under this section except to the
extent to which it deals with setting the term of the sentence.

Community service orders and good behaviour bonds to be alternative
penalties only

A court may not, in relation to the same offence, make both a
community service order and an order that providesfor the offender to
enter into a good behaviour bond.
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Crimes (Sentencing Procedure) Act 1999 No 92 Section 14

Penalties that may be imposed Part 2
Fines Division 4
Division 4 Fines

14 Fines as an additional penalty to good behaviour bond

15

16

(1) A court may impose afine on an offender in respect of whom it has
made an order that provides for the offender to enter into a good
behaviour bond if the offence to which the bond relatesis an offence
for which the penalty that may be imposed (otherwise than under this
section) includes afine.

(2) A fineimposed as referred to in subsection (1) must not exceed the
maximum fine that may be imposed apart from this section.

(3) Despite subsection (1), a court may not impose afine on an offender
if it has made an order that provides for the offender to enter into a
good behaviour bond referred to in section 10 (1) (b).

Fines as an additional or alternative penalty to imprisonment for
offences dealt with on indictment

(1) Thissectionappliesto all offencesdealt with onindictment, other than
offences for which the penalty that may be imposed (otherwise than
under this section) includes afine.

(2) A court may impose a fine not exceeding 1,000 penalty units on an
offender whom it convicts on indictment of an offence to which this
section applies.

(3) Thefinemay beimposed in addition to or instead of any other penalty
that may be imposed for the offence.

Fines for bodies corporate for offences punishable by imprisonment
only

If the pendlty that may beimposed (otherwise than under this section)
for an offence committed by a body corporate is a sentence of
imprisonment only, a court may instead impose a fine not exceeding:

(@ 2,000 penalty units, in the case of the Supreme Court, the Court
of Crimina Appedl, the Land and Environment Court, the
Industrial Relations Commission or the District Court, or

(b) 100 penalty units, in any other case.
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Section 17

Part 2
Division

4

Crimes (Sentencing Procedure) Act 1999 No 92

Penalties that may be imposed
Fines

17 Penalty units

Division 5

Unless the contrary intention appears, a reference in any Act or
statutory rule to a number of penalty units (whether fractional or
whole) is taken to be areference to an amount of money equal to the
amount obtained by multiplying $110 by that number of penaty units.

Miscellaneous

18 Interpretation of provisions imposing penalties

@)

)

3

(4)

The penalty:
(@  specified at the end of a section of an Act (whether or not the
section is divided into subsections), or

(b)  specified at the end of a subsection of a section of an Act, but
not at the end of the section, or

(c)  specified at the end of a section of an Act or subsection of a
section of an Act and expressed in such a way as to indicate
that it appliesto part only of the section or subsection,

indicates that a contravention of the section, subsection or part,
respectively, isan offence against the Act, punishable on conviction by
a penalty not exceeding the penalty so specified.

For the purposes of subsection (1), apenalty specified at theend of the

last subsection of asection istaken not to be specified a the end of the
section if apenalty is specified at the end of any previous subsection.

If:

(&  asection of an Act, or a subsection of a section of an Act,
provides that a person is guilty of an offence under specified
circumstances, and

(b) apendtyisspecified at theend of the section or subsection and
expressed in such a way as to indicate that it applies to the
section or subsection,

aperson who is guilty of such an offenceisliable, on conviction, to a
penaty not exceeding the pendty so specified.

This section appliesto a statutory rule in the same way asit appliesto
an Act, subject to any necessary modification.
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Crimes (Sentencing Procedure) Act 1999 No 92 Section 18

Penalties that may be imposed Part 2
Miscellaneous Division 5
(5) Thissection appliesto aprovision of an Act or statutory rule except in

19

so far as the contrary intention gppears in the Act or statutory rule
concerned.

Effect of alterations in penalties

)

2

3

If an Act or Statutory rule increases the pendty for an offence, the
increased pendty applies only to offences committed after the
commencement of the provision of the Act or statutory ruleincreasing
the penalty.

If an Act or statutory rule reduces the pendty for an offence, the
reduced penalty extends to offences committed before the
commencement of the provision of the Act or statutory rule reducing
the pendty, but the reduction does not affect any penalty imposed
before that commencement.

Inthissection, areferenceto apenalty includes areferenceto apendty
that is expressed to be a maximum or minimum penalty.

20 No double jeopardy

If an act or omission congtitutes:
(@  anoffence under alaw of New South Wales, and

(b)  anoffenceunder alaw of the Commonwedlth or of some other
State or Territory,

and a pendty has been imposed on the offender in respect of the
offence referred to in paragraph (b), the offender is not liable to any
pendlty in respect of the offence referred to in paragraph ().
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Section 21

Part 3
Division 1

Crimes (Sentencing Procedure) Act 1999 No 92

Sentencing procedures generally
General

Part 3 Sentencing procedures generally

Division 1

General

21 General power to reduce penalties

(1)

)

3

(4)
©)

If by any provison of an Act an offender is made liable to
imprisonment for life, a court may nevertheless impose a sentence of
imprisonment for a specified term.

If by any provison of an Act or statutory rule an offender is made
liable to imprisonment for a specified term, a court may nevertheless
impose a sentence of imprisonment for alesser term.

If by any provison of an Act or statutory rule an offender is made
ligbleto afine of a specified amount, acourt may neverthelessimpose
afine of alesser amount.

The power conferred on a court by this section is not limited by any
other provision of this Part.

This section does not limit any discretion that the court has, apart from
this section, in relation to the imposition of penalties.

22  Guilty pleato be taken into account

(1)

)

3
(4)

In passing sentence for an offence on an offender who has pleaded
guilty to the offence, a court must take into account:

(@  thefact that the offender has pleaded guilty, and
(b)  when the offender pleaded guilty or indicated an intention to
plead guilty,

and may accordingly impose alesser pendlty than it would otherwise
have imposed.

When passing sentence on such an offender, a court that does not
imposealesser penalty under thissection must indicateto the offender,
and make arecord of, its reasons for not doing so.

Subsection (2) does not limit any other requirement that a court has,
gpart from that subsection, to record the reasons for its decisions.

The failure of a court to comply with this section does not invalidate
any sentence imposed by the court.
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Crimes (Sentencing Procedure) Act 1999 No 92 Section 23

Sentencing procedures generally Part 3

General

Division 1

23 Power to reduce penalties for assistance provided to law enforcement

authorities

(1) A court may impose alesser penalty than it would otherwise impose
on an offender, having regard to the degree to which the offender has
assisted, or undertaken to assist, law enforcement authorities in the
prevention, detection or investigation of, or in proceedings relating to,
the offence concerned or any other offence.

In deciding whether to impose alesser pendty for an offence and the
nature and extent of the penalty it imposes, the court must consider the
following matters:

2

3

@
(b)

(©
(d)

©
(f)

()]
(h)

(i)

@)

the effect of the offence on the victim or victims of the offence
and the family or families of the victim or victims,

the significance and usefulness of the offender’ s assistance to
theauthority or authorities concerned, taking into consideration
any evaluation by the authority or authorities of the assistance
rendered or undertaken to be rendered,

the truthfulness, completeness and reiability of any
information or evidence provided by the offender,

the nature and extent of the offender’ s assstance or promised
assistance,

the timeliness of the assistance or undertaking to assi<,

any benefitsthat the offender has gained or may gain by reason
of the assistance or undertaking to assist,

whether the offender will suffer harsher custodid conditionsas
a consequence of the assistance or undertaking to assist,

any injury suffered by the offender or the offender’ s family, or
any danger or risk of injury to the offender or the offender’s
family, resulting from the assistance or undertaking to assi<,
whether the assistance or promised assistance concerns the
offence for which the offender is being sentenced or an
unrelated offence,

the likelihood that the offender will commit further offences
after release,

A lesser penalty that is imposed under this section in relaion to an
offence must not be unreasonably disproportionate to the nature and
circumstances of the offence.
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Section

Part 3
Division

24

1

Crimes (Sentencing Procedure) Act 1999 No 92

Sentencing procedures generally
General

24 Court to take other matters into account

In sentencing an offender, the court must take into account:

(@  any time for which the offender has been held in custody in
relation to the offence, and

(b)  inthe caseof an offender who is being sentenced as aresult of
faling to comply with the offender’s obligations under a
community service order or good behaviour bond:

0] the fact that the person has been the subject of such an
order or bond, and

(i)  anything done by the offender in compliance with the
offender’ s obligations under the order or bond.

25 Local Court not to impose certain penalties if offender is absent

(1)

2

3

(4)

A Local Court must not make any of thefollowing orders with respect
to an absent offender:

(&  anorder imposing a sentence of imprisonment,
(b)  aperiodic detention order,

(¢ ahome detention order,

(d  acommunity service order,

(¢ an order that provides for the offender to enter into a good
behaviour bond.

At any time after it finds an absent offender guilty of an offence or
convicts an absent offender for an offence, aLoca Court:

(@  may issue awarrant for the offender’ s arrest, or

(b)  may authorise an authorised justice to issue a warrant for the
offender’s arrest,

for the purpose of having the offender brought before the Loca Court
for conviction and sentencing, or for sentencing, as the case requires.

This section does not limit the power that any court other than aLoca
Court may have, apart from this section, to deal with an offender
whom it has found guilty or convicted in his or her absence.

In this section:

absent offender means an offender who is found guilty or convicted
by aLoca Court in hisor her absence.
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Crimes (Sentencing Procedure) Act 1999 No 92 Section 25

Sentencing procedures generally Part 3
General Division 1

authorised justice means a justice employed within the Attorney
Generd’s Department.

Division 2 Victim impact statements

26 Definitions
In this Division:

family victim, in relation to an offence as a direct result of which a
primary victim has died, means a person who was, a the time the
offence was committed, amember of the primary victim’simmediate
family, and includes such a person whether or not the person has
suffered personal harm as aresult of the offence.

member of the primary victim’s immediate family means:
(@ thevictim's spouse, or

(b) thevictim’sdefacto spouseor same-sex partner, being aperson
who has cohabited with the victim for at least 2 years, or

(c) aparent, guardian or step-parent of the victim, or

(d) achildor step-child of thevictim or someother child for whom
the victim is the guardian, or

(¢  abrother, sster, step-brother or step-sister of the victim.

personal harm means actual physical bodily harm, menta illness or
nervous shock.

primary victim, in relation to an offence, means.
(@  aperson againgt whom the offence was committed, or

(b)  aperson who was a witness to the act of actual or threatened
violence, the death or the infliction of the physical bodily harm
concerned,

being aperson who has suffered persond harm asadirect result of the
offence.

victim means a primary victim or afamily victim.
victim impact statement means a statement containing particulars of:

(@ inthecaseof aprimary victim, any persona harm suffered by
the victim as a direct result of the offence, or
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Section

Part 3
Division

26

2

Crimes (Sentencing Procedure) Act 1999 No 92

Sentencing procedures generally
Victim impact statements

(b) in the case of a family victim, the impact of the primary
victim's death on the members of the primary victim’'s
immediate family.

27 Application of Division

@)

2

3

(4)

This Division gpplies only in relation to an offence that is being dealt
with by the Supreme Court, the District Court or a Local Court, and
only as provided by this section.

Inrelation to an offence that is being dedt with by the Supreme Court
or the Digtrict Court, this Division applies only if the offenceis being
dedlt with on indictment and is:

(@  anoffencethat resultsin the death of, or actud physical bodily
harm to, any person, or

(b) anoffencethat involves an act of actua or threatened violence
or an act of sexua assault, or

(0 an offence for which a higher maximum pendty may be
imposed if the offenceresultsin the death of, or actual physica
bodily harm to, any person than may beimposed if the offence
does not have that result.

In relation to an offence that is being dealt with by aLoca Court, this
Divison appliesonly if the offence is:

(@  anoffencethat resultsin the death of any person, or

(b) an offence for which a higher maximum pendty may be

imposed if the offence results in the death of any person than
may be imposed if the offence does not have that result.

Nothingin thisDivision limitsany other law by or under which acourt
may receive and consider avictim impact statement in relation to any
offence to which this Division does not apply.

28 When victim impact statements may be received and considered

)

2

If it considers it appropriate to do o, the Supreme Court or Digtrict
Court may receive and consider avictim impact statement at any time
after it convicts, but before it sentences, an offender.

A victim impact statement may a so be received and considered by the
Supreme Court when it determines an application under Schedule 1 for
the determination of aterm and anon-parole period for an existing life
sentence referred to in that Schedule.
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(3) If the primary victim has died as a direct result of the offence, the

29

30

(4)

)

(©)

Supreme Court or District Court must receive a victim impact
statement given by a family victim and acknowledge its receipt, and
may make any comment on it that the court considers appropriate.

Despite subsections (1), (2) and (3), the Supreme Court or District
Court:

(@&  must not consider avictim impact statement unlessit has been
filed by or on behdf of the victim to whom it relates or by or
on behaf of the prosecutor, and

(b)  must not consider avictim impact statement given by afamily
victim in connection with the determination of the punishment
for the offence unlessit considersthat it is appropriate to do so.

The Supreme Court or District Court may make a victim impact
statement available to the prosecutor, to the offender or to any other
person on such conditions (which must include conditions preventing
the offender from retaining copies of the statement) as it considers

appropriate.

In relation to avictim impact statement given by afamily victim, this
section appliesto a Loca Court in the same way as it applies to the
Supreme Court and the District Court.

Victim impact statements discretionary

(1)
2

3)

The giving of avictim impact statement is not mandatory.

A victim impact statement may not be received or considered by a
court if the victim or any of the victims to whom the statement relates
objects to the statement being given to the court.

The absence of a victim impact statement does not give rise to an
inference that an offence had little or no impact on avictim.

Formal requirements for victim impact statements

(1)
2

A victim impact statement must be in writing and must comply with
such other requirements as are prescribed by the regulations.

If a primary victim is incapable of providing information for or
objecting to a victim impact statement about the persona harm
suffered by the victim, a member of the primary victim's immediate
family or other representative of the victim may, subject to the
regulations, act on behdf of the victim for that purpose.
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(3) A court may receive and consider avictim impact statement only if it
is given in accordance with and complies with the requirements
prescribed by or under this Division.

Division 3 Taking further offences into account

31 Definitions
In this Division:
further offence means an offence referred to in a list of additional
charges.
impose a penalty includes:
(@  impose asentence of imprisonment or afine, or

(b) make a periodic detention order, home detention order or
community service order, or

(¢  makean order that providesfor an offender to enter into agood
behaviour bond, or

(d  makean order under section 10, 11 or 12.

list of additional charges means a document filed in a court by the
prosecutor, as referred to in section 32 (1).

principal offence meansan offencethesubject of proceedingsreferred
to in section 32 (1).

32 Prosecutor may file list of additional charges

(1) In any proceedings for an offence (the principal offence), the
prosecutor may file in the court a document that specifies other
offences with which the offender has been charged, but not convicted,
being offences that the offender has indicated are offences that the
offender wants the court to take into account when dealing with the
offender for the principa offence.

(2) A ligt of additional charges may befiled at any time:

(@  after thecourt findsthe offender guilty of the principal offence,
and

(b)  before the court deds with the offender for the principa
offence.
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(3) A copy of thelist of additional charges, asfiled in the court, isto be

33

(4)

)

given to the offender.

A list of additional charges:

(@  must bein the form prescribed by the regulations, and
(b)  must be signed by the offender, and

(¢) must be signed by or on behaf of the Director of Public
Prosecutions.

A ligt of additiona charges is taken to be signed on behdf of the
Director of Public Prosecutions if it is signed by a person:

(@&  whoisauthorised to do so by means of awritten order signed
by the Director of Public Prosecutions or who belongs to a
class of persons so authorised, or

(b)  whoisprescribed by the regulations or who belongsto aclass
of persons so prescribed.

Outstanding charges may be taken into account

(1)

)

3

(4)

When deding with the offender for the principa offence, the court is
to ask the offender whether the offender wants the court to take any
further offences into account in dedling with the offender for the
principal offence.

The court may take a further offence into account in dedling with the
offender for the principa offence:

(@  if the offender:
0] admits guilt to the further offence, and
(i)  indicates that the offender wants the court to take the
further offenceinto account in dealing with the offender
for the principa offence, and

(b) if, indl of thecircumstances, the court considersit appropriate
to do so.

If the court takes a further offence into account, the pendty imposed
on the offender for the principa offence must not exceed the
maximum pendlty that the court could have imposed for the principa
offence had the further offence not been taken into account.

A court may not take a further offence into account:

(@ if the offence is of a kind for which the court has no
jurisdiction to impose a penalty, or
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(b) if the offence is an indictable offence that is punishable with
imprisonment for life.

(5) For the purposes of subsection (4) (&), a court is taken to have
jurisdiction to impose a pendlty for an offence even if that jurisdiction
may only be exercised with the consent of the offender.

(6) Despite subsection (4) (a), the Supreme Court, the Court of Criminal
Apped and the Disgtrict Court may take a summary offence into
account.

34 Ancillary orders relating to offences taken into account

(1) If acourt takes afurther offence into account under this Division, the
court may make such ancillary orders as it could have made had it
convicted the offender of the offence when it took the offence into
account, but may not impose a separate penalty for the offence.

(2) An offender with respect to whom an ancillary order is made has the
same rights of apped as he or she would have had if the order had
been made on the conviction of the offender for the further offence.

(3) An ancillary order for an offence taken into account lapses, by
operation of this subsection, if the offender’s conviction for the
principal offenceis quashed or set aside.

(4) In this section, ancillary order means an order or direction with
respect to restitution, compensation, codts, forfeiture, disqualification
or loss or suspension of alicence or privilege.

35 Consequences of taking offences into account
(1) If afurther offenceis taken into account under this Division:

(@ thecourtisto certify, on thelist of additiona charges, that the
further offence has been taken into account, and

(b)  no proceedings may be taken or continued in respect of the
further offence unless the conviction for the principal offence
is quashed or set aside.

(2) Thissection does not prevent a court that has taken a further offence
into account when dealing with an offender for a principa offence
from taking the further offenceinto account if it subsequently imposes
a pendty when sentencing or re-sentencing the offender for the
principa offence.
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(3) Anadmission of guilt made for the purposes of this Divison is not

(4)

)

(©)

Division 4

admissible in evidence in any proceedings relaing to:

(@  the further offence in respect of which the admisson was
made, or

(b)  any other offence specified in the list of additional charges.

An offence taken into account under this Divison is not, merely
because of its being taken into account, to be regarded for any purpose
as an offence of which an offender has been convicted.

In or in relation to any crimina proceedings, reference may lawfully
be made to, or evidence may lawfully be given of, the fact that a
further offence has been taken into account under this Division in
imposing a penalty for a principa offence of which an offender has
been found guilty if, in or in relation to those proceedings:

(@  reference may lawfully be made to, or evidence may lawfully
be given of, the fact that the offender was found guilty or
convicted of the principa offence, and

(b)  had the offender been found guilty or convicted of the further
offence so taken into account, reference could lawfully have
been made to, or evidence could lawfully have been given of,
the fact that the offender had been found guilty or convicted of
that further offence.

The fact that a further offence has been taken into account under this
Divison may be proved in the same manner as the conviction for the
principa offence.

Sentencing guidelines

36 Definitions

In this Division:
Court means the Court of Criminal Apped.

guiddine judgment means a judgment containing guidelines to be
taken into account by courts sentencing offenders, being:

(@  guiddinesthat apply generdly, or
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(b) guideinesthat apply to particular courts or classes of courts, to
particular offencesor classes of offences, to particular pendties
or classes of pendties or to particular classes of offenders (but
not to particular offenders).

guideline proceedings means proceedings under section 37 on an
gpplication for a guideline judgment referred to in that section.

37 Guideline judgments on application of Attorney General

@)
)
3
(4)

)

(6)

The Court may give a guiddine judgment on the application of the
Attorney Generd.

An application for aguidelinejudgment may include submissionswith
respect to the framing of the proposed guiddlines.

An application is not to be made in any proceedings before the Court
with respect to a particular offender.

The powers and jurisdiction of the Court to give aguideline judgment
in proceedings under this section in relation to an indictable or
summary offence are the same as the powers and jurisdiction that the
Court has, gpart from this section, to give a guideline judgment in a
pending proceeding in relation to an indictable offence.

A guiddine judgment under this section may be given separately or
may be included in any judgment of the Court that it considers
appropriate.

A guiddine judgment given in proceedings under this section may be
reviewed, varied or revoked in asubsegquent guideline judgment of the

Court, whether given in proceedings under this section or apart from
it.

38 Senior Public Defender may intervene

@)

The Senior Public Defender, or a nominee of the Senior Public
Defender who is a legad practitioner, may appear in guideline
proceedings.

(2) Without limiting subsection (1), the Senior Public Defender or his or

her nominee may do any one or more of the following:

(&  opposeor support the giving of the guideline judgment by the
Court,

(b)  makesubmissionswith respect to theframing of the guidelines,
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39

3

()  informthe Court of any relevant pending appea with respect to
sentence,

(d) assst the Court with respect to any relevant matter.

Nothing in the Public Defenders Act 1995 or any other Act or law
prevents, or in any way limits, the exercise of any function conferred
on the Senior Public Defender, or on any nominee of the Senior Public
Defender who is a Public Defender, under this section.

(4) Without limiting subsection (3), in exercising any function conferred

on the Senior Public Defender under this section, the Senior Public
Defender is not, despite section 4 (3) of the Public Defenders Act
1995, responsible to the Attorney General.

Director of Public Prosecutions may intervene

(1)

The Director of Public Prosecutions may appear in person or be
represented by alegd practitioner in guiddine proceedings.

(2) Without limiting subsection (1), the Director of Public Prosecutions or

3

(4)

his or her representative may do any one or more of the following:

(&  oppose or support the giving of the guideline judgment by the
Court,

(b)  makesubmissionswith respect to theframing of the guidelines,

() informthe Court of any relevant pending apped with respect to
sentence,

(d)  assst the Court with respect to any relevant matter.

Nothing in the Director of Public Prosecutions Act 1986, the Crown
Prosecutors Act 1986 or any other Act or law prevents, or in any way
limits, the exercise of any function conferred on the Director of Public
Prosecutions, or on any representative of the Director who isa Crown
Prosecutor, under this section.

Without limiting subsection (3), in exercising any function conferred
on the Director of Public Prosecutions under this section, the Director
isnot, despite section 4 (3) of the Director of Public Prosecutions Act
1986, responsible to the Attorney General.

40 Discretion of Court preserved

Nothing in this Division:

(@ limitsany power or jurisdiction of the Court to giveaguideline
judgment that the Court has apart from this Division, or
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(b)  requires the Court to give any guideline judgment under this
Divison if it considers it ingppropriate to do so.

41 Rules of court

Rules of court may be made under the Supreme Court Act 1970 with
respect to applications, and proceedings to determine applications,
under this Division.

42 Use of evidence in giving guideline judgments

(1) Nothing in section 12 of the Criminal Appeal Act 1912 limits the
evidence or other mattersthat the Court may takeinto considerationin
giving a guiddine judgment (whether or not on an application under
this Divison) and the Court may inform itself as it seesfit.

(2) The Court must not increase a sentence in any appeal by reason of, or
in consideration of, any evidence that is used by the Court in giving a
guideline judgment in the appeal but was not given at the tridl.

Division 5 Correction and adjustment of sentences

43 Court may reopen proceedings to correct sentencing errors
(1) Thissection appliesto criminal proceedings (including proceedingson
appedl) in which a court has:
(@  imposed apendty that is contrary to law, or
(b) faledtoimposeapendty thatisrequiredto beimposed by law,
and so applies whether or not a person has been convicted of an
offence in those proceedings.

(2) The court may reopen the proceedings (either on its own initiative or
on the application of a party to the proceedings) and, after giving the
parties an opportunity to be heard:

(@  may impose apenalty that isin accordance with the law, and
(b) if necessary, may amend any relevant conviction or order.
(3) For the purposes of this section, the court:

(@& may cal on the person to whom the proceedings relate to
gppear before it and, if the person does not appear, may issue
awarrant for the person’s arrest, or
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(4)
©)

(6)

(b) if of the opinion that the person will not appear if called on to
do so, may, without calling on the person to appear beforeit,
issue awarrant for the person’s arrest.

Subject to subsection (5), nothing in this section affects any right of
appeal.

For the purposes of an apped under any Act against a penaty imposed
in the exercise of a power conferred by this section, the time within
which such an appea must be made commences on the date on which
the penalty is so imposed.

In this section:

impose a penalty includes:

(@  impose asentence of imprisonment or afine, or

(b) make a periodic detention order, home detention order or
community service order, or

(c)  makean order that providesfor an offender to enter into agood
behaviour bond, or

(d)  makean order under section 10, 11 or 12, or

(8 make an order or direction with respect to redtitution,
compensation, costs, forfeiture, disqualification or loss or
suspension of alicence or privilege.
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Division 1

Setting terms of imprisonment

44  Court to set term of sentence and non-parole period

(1)

2

3
(4)
Q)

When sentencing an offender to imprisonment for an offence, a court
isrequired:

(@  firgly, to set the term of the sentence, and

(b)  secondly, to set anon-parole period for the sentence (that is, the
minimum period for which the offender must be kept in
detention in relation to the offence).

The non-parole period must not be lessthan three-quarters of theterm
of the sentence, unless the court decides there are specid
circumstances for it being less, in which case the court must make a
record of its reasons for that decision.

Subsection (2) does not limit any other requirement that a court has,
gpart from that subsection, to record the reasons for its decisions.

The failure of a court to comply with the requirements of subsection
(2) with respect to a sentence does not invalidate the sentence.

Schedule 1 has effect in relation to the determination of aterm and a
non-parole period for an existing life sentence referred to in that
Schedule.

45 Court may decline to set non-parole period

(1)

When sentencing an offender to imprisonment for an offence, a court
may decline to set a non-parole period for the offence if it appears to
the court that it is appropriate to do so:

(@  because of the nature of the offence to which the sentence
relates or the antecedent character of the offender, or

(b) because of any other penalty previousdy imposed on the
offender, or

()  for any other reason that the court considers sufficient.
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46

47

)
3
(4)

If a court declines to set a non-parole period for a sentence of
imprisonment, it must make a record of its reasons for doing so.

Subsection (2) does not limit any other requirement that a court has,
gpart from that subsection, to record the reasons for its decisions.

The failure of a court to comply with the requirements of subsection
(2) with respect to a sentence does not invalidate the sentence.

Court not to set non-parole period for sentence of 6 months or less

A court may not st a non-parole period for a sentence of
imprisonment if the term of the sentenceis 6 months or less.

Commencement of sentence

(1)

)

3

(4)

A sentence of imprisonment commences:

(@  subject to section 70 and to any direction under subsection (2),
on the day on which the sentence isimposed, or

(b) if the execution of the sentence is stayed under section 80, on
the day on which the court decides whether or not to make a
home detention order in relation to the sentence.

A court may direct that a sentence of imprisonment:

(@  istakento have commenced on aday occurring before the day
on which the sentence isimposed, or

(b) commences on a day occurring after the day on which the
sentence is imposed, but only if the sentence is to be served
consecutively (or partly concurrently and partly consecutively)
with some other sentence of imprisonment.

In deciding whether or not to make adirection under subsection (2) (a)
with respect to a sentence of imprisonment, and in deciding the day on
which the sentence is taken to have commenced, the court must take
into account any time for which the offender has been held in custody
in relation to the offence to which the sentence relates.

The day specified in a direction under subsection (2) (b) must not be
later than the day following the earliest day on which it appears (on the
basis of the information currently available to the court) that the
offender:

(@  will become entitled to be released from custody, or
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(b)  will become eligible to be released on parole,
having regard to any other sentence of imprisonment to which the
offender is subject.

(5) A direction under subsection (2) (b) may not be made in relation to a
sentence of imprisonment imposed on an offender who isserving some
other sentence of imprisonment by way of full-time detention if:
(&  anon-parole period has been set for that other sentence, and
(b)  the non-parole period for that other sentence has expired, and
() theoffender istill in custody under that other sentence.

(6) A sentenceof imprisonment startsat the beginning of theday onwhich

it commences or is taken to have commenced and ends at the end of
the day on which it expires.

48 Information about release date

(1)

When sentencing an offender to imprisonment for an offence, a court

must specify:

(&  theday on which the sentence commences or is taken to have
commenced, and

(b) the earliest day on which it appears (on the basis of the
information currently available to the court) that the offender
will become entitled to be rel eased from custody, or eigible to
be released on parole, having regard to:

0] that and any other sentence of imprisonment to which
the offender is subject, and

(i)  the non-parole periods (if any) for that and any other
sentence of imprisonment to which the offender is
subject.

Note.

Example No 1: A court sentences an offender to 7 days’ imprisonment. The
sentence is imposed on a Monday. The court has not set a non-parole period. The
offender is not subject to any other sentence of imprisonment. In this example, the
court should specify that the sentence commences on the Monday on which it is
imposed and that the earliest day on which the offender will become entitled to be
released from custody is the following Sunday.

Example No 2: A court sentences an offender to 12 months’ imprisonment. The
sentence is imposed on 5 May 2000. The court has set a non-parole period of 9
months. The offender is not subject to any other sentence of imprisonment.
Because the offender has been remanded in custody for sentencing since 27 April
2000, the court has backdated the commencement of the sentence to that date.
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49

50

51

)
3

In this example, the court should specify that the sentence is taken to have
commenced on 27 April 2000 and that the earliest date on which the offender will
become entitled to be released on parole is 26 January 2001.

Example No 3: A court sentences an offender to 2 years’ imprisonment. The
sentence is imposed on 3 June 2000. The court has set a non-parole period of 18
months. The offender is subject to one other sentence of imprisonment in respect
of which the offender will become eligible to be released on parole on 21
September 2000. The court has directed that the new sentence is to run
consecutively with the other sentence. In this example, the court should specify that
the sentence commences on 22 September 2000 and that the earliest date on
which the offender will become eligible to be released on parole is 21 March 2002.

The purpose of this section is to require a court to give information
about the likely effect of a sentence.

The failure of acourt to comply with the requirements of this section
with respect to a sentence does not invalidate the sentence.

Restriction on term of sentence

The term of a sentence of imprisonment:

(@  must not be morethan the maximum term of imprisonment that
may be imposed for the offence, and

(b)  must not belessthan the shortest term of imprisonment (if any)
that must be imposed for the offence.

Making of parole orders by court

@)

)

3

When a court imposes a sentence of imprisonment for a term of 3
years or less, being a sentence that has a non-parole period, the court
must make an order directing the release of the offender on parole at
the end of the non-parole period.

A parole order may be made under this section even though at thetime
itismadeit appearsthat the offender may not be digible for release at
the end of the non-parole period because of some other sentence to
which the offender is subject.

The failure of acourt to comply with the requirements of this section
with respect to a sentence does not invalidate the sentence.

Court may impose conditions on parole order

@)

A court may impose such conditions asit considers appropriate on any
parole order made by it.
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(2) Theconditionsimposed by the court must not be inconsistent with the
standard conditions imposed by the regulations under the Crimes
(Administration of Sentences) Act 1999.

52 Court’s powers on appeal
(1) If an apped is made against a conviction or sentence, the court

determining the appedl:
(@  mayvary or rescind any non-parole period set by the sentencing
court, or

(b)  may set anon-parole period for a sentence of imprisonment for
which a non-parole period has not been set by the sentencing
court.

(2 Any non-parole period that is varied or set under this section must
comply with the requirements of this Division.

(3) Thissection does not limit any other power of acourt in determining
an apped.

53 Multiple sentences of imprisonment

(1) When acourt imposes more than one sentence of imprisonment on an
offender, the court must comply with the requirements of thisDivision
in relation to each sentence.

(2) Theterm, and any non-parole period, set under thisDivisioninrelaion
to a sentence of imprisonment is not revoked or varied by a later
sentence of imprisonment that the same or some other court
subsequently imposes in relation to another offence.

54  Exclusions from Division
This Division does not apply to the sentencing of an offender:

(@  toimprisonment for life or for any other indeterminate period,
or

(b)  to imprisonment under the Fines Act 1996 or the Habitual
Criminals Act 1957, or

() todetentionunder the Mental Health (Criminal Procedure) Act
1990.
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55 Sentences for offences generally

(1)

2

3
(4)

©)

In the absence of a direction under this section, a sentence of
imprisonment imposed on an offender:

(&  who, when being sentenced, is subject to another sentence of
imprisonment that is yet to expire, or

(b)  inrespect of whom another sentence of imprisonment has been
imposed in the same proceedings,

isto be served concurrently with the other sentence of imprisonment
and any further sentence of imprisonment that is yet to commence.

The court imposing the sentence of imprisonment may instead direct
that the sentence is to be served consecutively (or partly concurrently
and partly consecutively) with the other sentence of imprisonment or,
if thereisafurther sentence of imprisonment that isyet to commence,
with the further sentence of imprisonment.

A direction under this section has effect according to its terms.

In this section, areference to asentence of imprisonment istaken to be
areference to:

(@  thenon-parole period of the sentence, in the case of a sentence
for which a non-parole period has been set, or

(b)  theterm of the sentence, in the case of a sentence for which a
non-parole period has not been set.

This section does not apply to:

(@  asentence of imprisonment imposed on an offender inrelaion
to an offence involving an assault, or any other offence against
the person, committed by the offender whileaconvicted inmate
of acorrectiond centre, or

(b)  asentence of imprisonment imposed on an offender in relation
to an offence involving an escape from lawful custody
committed by the offender while an inmate of a correctiona
centre.
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56 Sentences for offences involving assault by convicted inmates

@)

2

3

(4)
©)

This section applies to a sentence of imprisonment imposed on an
offender in relation to an offence involving an assault, or any other
offence againgt the person, committed by the offender while a
convicted inmate of a correctiona centre.

In the absence of a direction under this section, a sentence of
imprisonment imposed on an offender:

(@  who, when being sentenced, is subject to another sentence of
imprisonment that is yet to expire, or

(b)  inrespect of whom another sentence of imprisonment has been
imposed in the same proceedings,

isto be served consecutively with the other sentence of imprisonment
or, if there is a further sentence of imprisonment yet to commence,
with that further sentence.

The court imposing the sentence of imprisonment may instead direct
that the sentence is to be served concurrently (or partly concurrently
and partly consecutively) with the other sentence of imprisonment and
any further sentence of imprisonment that is yet to commence.

A direction under this section has effect according to its terms.

In this section, areference to asentence of imprisonment istaken to be
areferenceto:

(@ thenon-parole period of the sentence, in the case of a sentence
for which a non-parole period has been set, or

(b) theterm of the sentence, in the case of a sentence for which a
non-parole period has not been set.

57 Sentences for offences involving escape by inmates

(1)

This section applies to a sentence of imprisonment imposed on an
offender in relation to an offence involving an escape from lawful
custody committed by the offender while an inmate of a correctiona
centre.
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(2) A sentence of imprisonment imposed on an offender:

58

3

(@  who, when being sentenced, is subject to another sentence of
imprisonment that is yet to expire, or

(b)  inrespect of whom another sentence of imprisonment has been
imposed in the same proceedings,

isto be served consecutively with the other sentence of imprisonment
or, if there is a further sentence of imprisonment yet to commence,
with that further sentence.

In this section, areference to asentence of imprisonment istakento be
areference to:

(& thenon-parole period of the sentence, in the case of a sentence
for which a non-parole period has been set, or

(b)  theterm of the sentence, in the case of a sentence for which a
non-parole period has not been set.

Limitation on consecutive sentences imposed by Local Courts

(1)

2

3

A Loca Court may not impose a sentence of imprisonment (the new
sentence) to be served consecutively (or partly concurrently and partly
consecutively) with another sentence of imprisonment (the old
sentence):

(@ if the old sentence is being served consecutively (or partly
concurrently and partly consecutively) with another sentence of
imprisonment, or

(b) if the date on which the new sentence would end is more than
3 years &fter the date on which the old sentence began.

Any period for which an existing sentence has been extended under
this or any other Act is to be disregarded for the purposes of this
section.

This section does not apply if:

(@  the new sentence relates to an offence involving an assault on
a correctiona officer committed by the offender while a
convicted inmate of a correctiona centre, and

(b)  the old sentence was imposed by a court other than a Local
Court.
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59 Court may vary commencement of consecutive sentence on quashing
or variation of earlier sentence

(1) A court that quashes or varies asentence of imprisonment imposed on
aperson (on appeal or otherwise) may vary thedate of commencement
of any consecutive sentence that has been imposed on that person by
that or any other court.

(2) If apersonissubject to two or more consecutive sentences, thissection
appliesto each such sentence.

(3) A court may vary aconsecutive sentence under this section onitsown
initiative or on the application of a party to the proceedings on the
guashing or variation of the other sentence.

(4) An apped doesnot lie merely because the date of commencement of
a consecutive sentence is varied under this section.

(5) Theterm of asentence, or the non-parole period of asentence, cannot
be varied under this section.

60 Application of Division to interstate sentences of imprisonment

This Division applies to unexpired sentences passed outside New
South Wales, and being served or to be served within New South
Wades, in the same way as it applies to unexpired sentences passed
within New South Wales.

Division 3 Miscellaneous

61 Mandatory life sentences for certain offences

(1) A court isto impose a sentence of imprisonment for life on a person
who is convicted of murder if the court is satisfied that the level of
culpahility in the commission of the offence is so extreme that the
community interest in retribution, punishment, community protection
and deterrence can only be met through the imposition of that
sentence.

(2) A court isto impose a sentence of imprisonment for life on a person
who is convicted of a serious heroin or cocaine trafficking offence if
the court is satisfied that the level of culpability in the commission of
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62

3)
(4)

)

(6)
(7)

(1)

)

the offence is so extreme that the community interest in retribution,
punishment, community protection and deterrence can only be met
through the imposition of that sentence and the court is dso satisfied
that:

(@&  theoffenceinvolved:
0] a high degree of planning and organisation, and
(i)  the use of other people acting at the direction of the
person convicted of the offence in the commission of
the offence, and
(b)  the person was solely or principally responsible for planning,
organising and financing the offence, and

()  theheroin or cocaine was of ahigh degree of purity, and

(d)  the person committed the offence solely for financia reward.
Nothing in subsection (1) affects section 21 (1).

Divison 1 of Part 3 of this Act and section 33A (2) of the Drug

Misuse and Trafficking Act 1985 do not apply if the court is satisfied
that the circumstances referred to in subsection (2) exist.

Nothing in subsection (2) limits or derogates from the discretion of a
court to impose a sentence of imprisonment for life on a person who
is convicted of a serious heroin or cocaine trafficking offence.

This section does not apply to a person who was less than 18 years of
age a the date of commission of the offence.

In this section:
heroin has the same meaning as it has in the Drug Misuse and
Trafficking Act 1985.

seriousheroin or cocainetrafficking offence means an offence under
section 25 (2) or (2A) of the Drug Misuse and Trafficking Act 1985
involving heroin or cocaine, and being an offence to which section 33
(subsection (2) excepted) of that Act applies.

Warrant of commitment

As soon as practicable after sentencing an offender to imprisonment,
a court must issue a warrant for the committal of the offender to a
correctiond centre.

The warrant must be in or to the effect of the form prescribed by the
regulations and signed by ajustice.
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3

(4)

A warrant under this section is sufficient authority:

(@  forany police officer to convey the offender to the correctiona
centre or police station identified in the warrant, and

(b)  for the governor of the correctiona centre, or the person in
charge of the police station, to keep the offender in his or her
custody for the term of the sentence.

This section does not apply:

(@  whileactionisbeing taken under Part 5 or 6 in relation to the
making of a periodic detention order or home detention order,
or

(b) to a sentence of imprisonment the subject of a periodic
detention order or home detention order.

63 Offenders to be photographed and fingerprinted

@)

2

3
4)

As soon as practicable after a court sentences an offender to
imprisonment, the offender’ s identifying particulars may be taken:

(@ by apolice officer or correctiond officer, or
(b) by any other person specified by an order of the court.

The court may revoke any related periodic detention order or home

detention order if the offender fails to submit to the taking of

identifying particulars.

Nothing in this section prevents a court from making any other order

with respect to the taking of an offender’ sidentifying particulars.

In this section:

correctional officer means:

(@ a correctiond officer, within the meaning of the Crimes
(Administration of Sentences) Act 1999, or

(b)  aperson employed on atemporary basiswithin the Department
of Corrective Services to perform court security or escort
duties, or

()  aperson holding an authority under section 240 of the Crimes
(Adminigtration of Sentences) Act 1999 to perform escort
duties.

identifying particulars, in relation to an offender, means particulars
necessary to identify the offender, including photographs and
fingerprints.
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Part 5 Sentencing procedures for periodic detention
orders

Division 1

64 Application

Preliminary

This Part appliesin circumstances in which a court is considering, or
has made, a periodic detention order.

65 Definitions

In this Pert:
assessment report means a report prepared under section 69.

offender’s obligations under a periodic detention order means the
obligations that the offender has under section 81 of the Crimes
(Adminigtration of Sentences) Act 1999 as a consequence of the
making of the order.

Division 2

Restrictions on power to make periodic detention
orders

66 Suitability of offender for periodic detention

(1) A periodic detention order may not be made with respect to an
offender’s sentence of imprisonment unless the court is satisfied:

@
(b)

(©
(d)

that the offender is of or above the age of 18 years, and

that the offender is a suitable person to serve the sentence by
way of periodic detention, and

that itisappropriatein all of the circumstancesthat the sentence
be served by way of periodic detention, and

that there is accommodation available at a periodic detention
centrefor the offender to serve the sentence by way of periodic
detention, and
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67

Division 3

)

©

(f)

that transport arrangements are available for travel by the
offender, to and from the periodic detention centre, for the
purpose of serving the sentence by way of periodic detention,
being arrangements that will not impose undue inconvenience,
strain or hardship on the offender, and

that the offender has signed an undertaking, in the form
prescribed by the regulations, to comply with the offender’s
obligations under the periodic detention order.

In deciding whether or not to make a periodic detention order, the
court is to have regard to:

@
(b)

the contents of an assessment report on the offender, and

such evidence from a probation and parole officer as the court
considers necessary for the purpose of deciding whether to
make such an order.

(3) A court may, for any reason it considers sufficient, decline to make a
periodic detention order despite the contents of an assessment report.

Concurrent and consecutive sentences

(1) A periodic detention order may not be made in respect of a sentence
of imprisonment (a new sentence) to be served concurrently or
consecutively (or partly concurrently and partly consecutively) with
any other sentence of imprisonment the subject of a periodic detention
order (an exigting sentence) if the date on which the new sentence will
end is more than 3 years after the date on which it was imposed.

(2) Any period for which an existing sentence has been extended under

this or any other Act is to be disregarded for the purposes of this
section.

(3) This section does not limit the operation of section 58.

Assessment reports

68 Referral of offender for assessment
Before acourt imposes asentence of imprisonment on an offender, the

court may refer the offender for assessment as to the suitability of the
offender for periodic detention.
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69 Assessment of suitability
(1) When an offender isreferred for assessment, the Probation and Parole

Division 4

2

Serviceisto investigate and report to the court on the matters referred
to in section 66 (1).

The regulations may make provision for or with respect to the conduct
of investigations and the preparation of reportsfor the purposes of this
Part.

Miscellaneous

70 Commencement of sentence

71

@)

)

3)

Having made a periodic detention order in relation to a sentence of
imprisonment, a court is to fix the date of commencement of the
sentence o that the date of commencement occurs no earlier than 7
days, and no later than 21 days, after the date on which the order was
made.

Subsection (1) does not apply to a sentence of imprisonment that isto
be served consecutively (or partly concurrently and partly
consecutively) with some other sentence of imprisonment the subject
of aperiodic detention order.

A periodic detention order is not invaidated merely because it
specifies a date of commencement of the sentence of imprisonment
that does not comply with the requirements of this section.

Explanation of periodic detention order to offender

(1)

2

Having made a periodic detention order in relation to an offender’s
sentence of imprisonment, acourt must ensurethat al reasonable steps
are taken to explain to the offender (in language that the offender can
readily understand):

(@ the offender’s obligations under the periodic detention order,
and

(b)  the consequences that may follow if the offender fails to
comply with those obligations.

A periodic detention order is not invaidated by a failure to comply
with this section.
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72 Preparation and service of written notice of periodic detention order

(1) Assoon as practicable after making a periodic detention order, acourt
must cause written notice of the order to be given to the offender and
to the Commissioner of Corrective Services.

(2) The notice must include the following information:

(@  theperiodic detention centreto which the offender must report,
and

(b) thedateonwhich, and thetime at which, the offender isfirst to
report to the periodic detention centre, and

() the day of the week on which, and the time a which, the
offender is subsequently to report to the periodic detention
centre during the term of the offender’s sentence of
imprisonment.

(3) A periodic detention order is not invdidated by a failure to comply
with this section.

73  Warrant of commitment

(1) Assoon as practicable after making a periodic detention order, acourt
must issue a warrant for the committal of the offender to a periodic
detention centre.

(2) Thewarrant must bein or to the effect of the form prescribed by the
regulations and signed by ajustice.
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Part 6 Sentencing procedures for home detention
orders

Division 1

Preliminary

74  Application

This Part appliesin circumstances in which a court is considering, or
has made, a home detention orde.

75 Definitions

In this Pert:
assessment report means a report prepared under section 81.

domestic violence offence has the same meaning as it has in the
Crimes Act 1900.

offender’s obligations under a home detention order means the
obligations that the offender has under section 104 of the Crimes
(Adminigtration of Sentences) Act 1999 as a consequence of the
making of the order.

Division 2

Restrictions on power to make home detention
orders

76 Home detention not available for certain offences

A home detention order may not be made in respect of a sentence of
imprisonment for any of the following offences:

@
()

©
(d
©

murder, attempted murder or mandaughter,

sexual assault of adultsor children or sexua offencesinvolving
children,

armed robbery,
any offence involving the use of afirearm,

assault occasioning actua bodily harm (or any more serious
assault, such asmalicious wounding or assault with intent to do
grievous bodily harm),
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()  an offence under section 562AB of the Crimes Act 1900 of
stalking or intimidating a person with the intention of causing
the person to fear persona injury,

(g0 adomedtic violence offence against any person with whom it
is likely the offender would reside, or continue or resume a
relationship, if a home detention order were made,

(h)  anoffence under section 23 (2), 24 (2), 25 (2), 26, 27 or 28 of
the Drug Misuse and Trafficking Act 1985 involving a
commercia quantity of a prohibited plant or prohibited drug
within the meaning of that Act,

(i)  any offence prescribed by the regulations for the purposes of
this paragraph.

77 Home detention not available for offenders with certain history
(1) A home detention order may not be made for an offender:

(@  who has at any time been convicted of any of the following
offences:.
0] murder, attempted murder or mandaughter,
(i)  sexual assault of adults or children or sexud offences
involving children, or

(b)  whohasat any timebeen convicted of an offence under section
562AB of the Crimes Act 1900 of stalking or intimidating a
person with the intention of causing the person to fear persona
injury, or

()  whohasat any timewithin the last 5 years been convicted of a
domestic violence offence against any person with whomiit is
likely the offender would reside, or continue or resume a
relationship, if a home detention order were made, or

(d)  who hasat any time been convicted of any offence prescribed
by the regulations for the purposes of this paragraph, or

(¢ whois(or hasat any timewithin the last 5 years been) subject
to an apprehended violence order (within the meaning of Part
15A of the Crimes Act 1900) made for the protection of a
person with whom it is likely the offender would reside, or
continue or resume a relationship, if a home detention order
were made.
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(2) Offences prescribed by regulations made for the purposes of

subsection (1) (d) may include offences under a law of the
Commonwedth or of another State or a Territory.

78 Suitability of offender for home detention

@)

)

3
(4)

)

A home detention order may not be made with respect to an offender’s
sentence of imprisonment unless the court is satisfied:

(@ that the offender is a suitable person to serve the sentence by
way of home detention, and

(b) thatitisappropriateinall of the circumstancesthat the sentence
be served by way of home detention, and

() that the persons with whom it is likely the offender would
reside, or continue or resume a relationship, during the period
of the offender’ s home detention have consented in writing, in
the form prescribed by the regulations, to the making of the
order, and

(d) that the offender has signed an undertaking, in the form
prescribed by the regulations, to comply with the offender’s
obligations under the home detention order.

In deciding whether or not to make a home detention order, the court
isto have regard to:

(@  thecontents of an assessment report on the offender, and

(b)  such evidence from a probation and parole officer as the court
considers necessary for the purpose of deciding whether to
make such an order.

A court may, for any reason it considers sufficient, decline to make a
home detention order despite the contents of an assessment report.

A court may make ahome detention order only if an assessment report
dtates that, in the opinion of the person making the assessment, the
offender is a suitable person to serve aterm of imprisonment by way
of home detention.

For the purposes of subsection (1) (¢):
(@  theconsent of children below a prescribed age, and
(b)  the consent of persons suffering a prescribed disability,
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may be given on their behalf by such other persons as the regulations
may determine or may, if the regulations so provide and subject to any
prescribed conditions, be dispensed with.

(6) A home detention order must not be made if the court considers it

likely that the offender will commit any sexual offence or any offence
involving violencewhiletheorder isinforce, even though the offender
may have no history of committing offences of that nature,

79 Concurrent and consecutive sentences

Division 3

A home detention order may not be made in respect of a sentence of
imprisonment (a new sentence) to be served concurrently or
consecutively (or partly concurrently and partly consecutively) with
any other sentence of imprisonment the subject of a home detention
order if the date on which the new sentence will end is more than 18
months after the date on which it was imposed.

Assessment reports

80 Referral of offender for assessment

(1)

)

3

After acourt imposes a sentence of imprisonment on an offender, the
court may refer the offender for assessment as to the suitability of the
offender for home detention.

When a court refers an offender for assessment in relation to a
sentence of imprisonment:

(@ the refera days the execution of the sentence and the
operation of section 48 in relation to the sentence, and

(b)  the offender is to be remanded in custody, or granted bail in
accordance with the Bail Act 1978,

until the court decides whether or not to make ahome detention order.

On deciding whether or not to make a home detention order:

(@  any stay of execution of sentence under this section comes to
an end, and

(b)  therequirements of section 48 come into operation.
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81 Assessment of suitability

(1) When an offender isreferred for assessment, the Probation and Parole
Serviceisto investigate and report to the court on the matters referred
to in section 78 (1).

An offender’ s assessment report:

must take into account, and specifically address, the following
metters.

2

3)

(4)

@

(b)

@

(b)

0]

(ii)
(iii)
(iv)

V)

(vi)

(vii)

any crimind record of the offender, and the likelihood
that the offender will re-offend,

any dependency of the offender on illega drugs,

the likelihood that the offender will commit a domestic
violence offence,

whether any circumstances of the offender’ s residence,
employment, study or other activities would inhibit
effective monitoring of a home detention order,
whether the personswith whom it islikely the offender
would reside, or continue or resume a relationship,
understand the requirements of the order and are
prepared to live in conformity with them, so far as may
be necessary,

whether the making of the order would place at risk of
harm any person who would be living with or in the
vicinity of the offender,

any matter prescribed by the regulations, and

may indicate the nature of any conditions that it would be
gppropriate for the court to impose on a home detention order
if such an order is made.

If it appears to the officer preparing the assessment report that the
offender is homeless:

al reasonable efforts must be made by the Probation and
Parole Sarvice, in consultation with the offender, to find
suitable accommodation, and

the report is not to be finalised until those efforts have been

made.

The regulations may make provision for or with respect to the conduct
of investigations and the preparation of reports for the purposes of this

Part.
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Division 4 Miscellaneous

82 Court may impose conditions on home detention order

(1)

)

3

A court may impose such conditions asit cons ders appropriate on any
home detention order made by it, other than conditions requiring the
person to whom the order relates to make any payment, whether inthe
nature of afine, compensation or otherwise.

The conditions imposed by the court:

(@&  may include conditions relating to the offender’ s employment
while the home detention order isin force, and

(b)  may require the offender to perform community service work
while not otherwise employed.

The conditionsimposed by the court must not be inconsistent with the
standard conditions imposed by the regulations under the Crimes
(Administration of Sentences) Act 1999.

83 Explanation of home detention order to offender

@)

2

Having made a home detention order in relation to an offender’s
sentence of imprisonment, acourt must ensurethat all reasonable steps
are taken to explain to the offender (in language that the offender can
readily understand):

(@  theoffender’ sobligations under the home detention order, and

(b)  the consequences that may follow if the offender fails to
comply with those obligations.

A home detention order is not invaidated by afailure to comply with
this section.
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Part 7 Sentencing procedures for community service

Division 1

orders

Preliminary

84 Application

This Part appliesin circumstances in which a court is considering, or
has made, a community service order.

85 Definitions

Division 2

In this Pert:
assessment report means a report prepared under section 89.

assigned officer hasthe same meaning asit hasin Part 5 of the Crimes
(Administration of Sentences) Act 1999.

development program means a persona devel opment, educational or
other program.

offender’s obligations under a community service order means the
obligations that the offender has under section 109 of the Crimes
(Administration of Sentences) Act 1999 as a consequence of the
making of the order.

period of a community service order means the period within which
the community service work to be performed under the order must be
completed.

Restrictions on power to make community service
orders

86 Suitability of offender for community service work

(1)

A community service order may not be made with respect to an
offender unless the court is satisfied:

(@&  that the offender is a suitable person for community service
work, and
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(b) thatitisappropriateinall of the circumstancesthat the offender
be required to perform community service work, and
() that arrangements exist in the area in which the offender
resdes or intends to reside for the offender to perform
community service work, and
(d) that community service work can be provided in accordance
with those arrangements, and
(¢ that the offender has signed an undertaking, in the form
prescribed by the regulations, to comply with the offender’s
obligations under the community service order.
(2) In deciding whether or not to make a community service order, the
court must have regard to:
(@&  thecontents of an assessment report on the offender, and
(b)  such evidence from a probation and parol e officer as the court
considers necessary for the purpose of deciding whether to
make such an order.
(3) A court may, for any reason it considers sufficient, decline to make a
community service order despite the contents of an assessment report.
(4) A court may make a community service order only if an assessment

report states that, in the opinion of the person making the assessment,
the offender is a suitable person for community service work.

87 Concurrent and consecutive sentences

@)

)

A community service order (the new order) may not be made if the
sum of:

(@  the number of hours of community service work to be
performed under the new order, and

(b)  the number of hours of community service work remaining to
be performed under any other community service order (an
existing order),

exceeds 500.

In caculating the sum referred to in subsection (1), the hours of

community service work to be performed under the new order are to

be disregarded to the extent to which they run concurrently with those
to be performed under any existing order.
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(3) The hours of community service work to be performed under the new
order are taken to run concurrently with those to be performed under
any existing order unless the new order specifies that they are to run
consecutively with those to be performed under the existing order.

(4) Any amount by which the number of hours of community service
work to be performed by the offender has been increased under thisor
any other Act isto be disregarded for the purposes of this section.

Division 3 Assessment reports

88 Referral of offender for assessment

Before a court sentences an offender, the court may refer the offender
for assessment as to the suitability of the offender for community
service work.

89 Assessment of suitability

(1) When an offender isreferred for assessment, the Probation and Parole
Serviceisto investigate and report to the court on the mattersreferred
to in section 86 (1).

(2) Theregulations may make provision for or with respect to the conduct
of investigations and the preparation of reportsfor the purposes of this
Part.

Division 4 Miscellaneous

90 Court may impose conditions on community service order

(1) A court may impose such conditions asit considers appropriate on any
community service order made by it, other than conditions requiring
the person to whom the order relatesto make any payment, whether in
the nature of afine, compensation or otherwise.

(2) The conditionsimposed by the court:
(@ may require an offender to participate in development
programs, and
(b)  may require the offender to undergo testing or assessment for

alcohaol or drug use in accordance with the directions of the
offender’ s assigned officer.
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91

92

93

(3) A community service order requiring an offender to participate in
devel opment programs:

(4)

@
(b)
(©

must not require the offender to participate more than 3 times
in any one week, and

must not require the offender to participate for atotal period of
more than 15 hours in any one week, and

must not specify a total period of less than 20 hours for
participation.

The conditionsimposed by the court must not be inconsistent with the
standard conditions imposed by the regulations under the Crimes
(Administration of Sentences) Act 1999.

Removal of graffiti

A community service order may recommend that the community
service work to be performed by the offender should include:

@
(b)

theremoval or obliteration of graffiti from buildings, vehicles,
vessels and places, and

the restoration of the appearance of buildings, vehicles, vessels
and places consegquent on theremova or obliteration of graffiti
from them.

Explanation of community service order to offender

(1) Having made a community service order in relation to an offender, a
court must ensure that al reasonable steps are taken to explain to the
offender (in language that the offender can readily understand):

2

@
(b)

the offender’ s obligations under the community service order,
and

the consequences that may follow if the offender fails to
comply with those obligations.

A community service order is not invalidated by a failure to comply
with this section.

Preparation and service of written notice of community service order

(1) Assoonaspracticableafter making acommunity service order, acourt
must cause written notice of the order to be given to the offender and
to the Commissioner of Corrective Services.
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(2) The notice must include the following information:

(@ the place a which, or person to whom, the offender must
present himsaf or hersdf, in person, for the purpose of
enabling the administration of the order to be commenced,

(b)  theperiod withinwhich the offender must so present himself or
hersdlf.

(3) A community service order is not invalidated by afailure to comply
with this section.
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Part 8 Sentencing procedures for good behaviour
bonds

94  Application

This Part appliesin circumstances in which a court is considering, or
has made, an order that provides for an offender to enter into a good
behaviour bond.

95 Good behaviour bonds
A good behaviour bond:

(@&  must contain aconditionto the effect that the offender to whom
thebond relates (the person under bond) will appear beforethe
court if called on to do so at any time during the term of the
bond, and

(b)  must contain a condition to the effect that, during the term of
the bond, the person under bond:
0] will be of good behaviour, and
(i) will inform the registrar or clerk of the court by which
the bond is imposed of any change in the person’s
residential address, and

(¢  may contain such other conditions as are specified in the order
by which the bond isimposed, other than conditions requiring
the person under bond:

0] to perform community service work, or
(i)  to make any payment, whether in the nature of afine,
compensation or otherwise.

96 Explanation of good behaviour bond to person under bond

(1) A court that makes a direction that provides for an offender to enter
into a good behaviour bond must ensure that al reasonable steps are
taken to explain to the offender (in language that the offender can
readily understand):

(@  the offender’s obligations under the good behaviour bond, as
referred to in section 95, and

(b)  the consequences that may follow if the offender fails to
comply with those obligations.
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)

A good behaviour bond is not invalidated by afailure to comply with
this section.

97 Procedure following failure to enter into good behaviour bond

If:

(&  acourt makes an order that provides for an offender to enter
into a good behaviour bond, and

(b) theoffender falsto enter into such abond in accordance with
the order,

the court may sentence the offender, or convict and sentence the
offender, asif the order had not been made.

98 Proceedings for breach of good behaviour bond

)

2

3

If it suspects that an offender may have failed to comply with any of
the conditions of a good behaviour bond:

(@  thecourt with which the offender has entered into the bond, or
(b)  any other court of like jurisdiction,

may call on the offender to appear before it and, if the offender does
not appear, may issue awarrant for the offender’ s arrest.

If it is satisfied that an offender appearing before it has faled to
comply with any of the conditions of agood behaviour bond, a court:

(& may decide to take no action with respect to the failure to
comply, or

(b) may vay the conditions of the bond or impose further
conditions on the bond, or

(©)  may revoke the bond.

In the case of agood behaviour bond referred to in section 12, a court
must revoke the bond unlessit is satisfied:

(@ that the offender’ sfailure to comply with the conditions of the
bond was trivid in nature, or

(b) that there are good reasons for excusing the offender’ s failure
to comply with the conditions of the bond.
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99 Consequences of revocation of good behaviour bond

@)

2

3

(4)

()

If a court revokes a good behaviour bond:

(@ inthecaseof abond referred toin section 9, it may re-sentence
the offender for the offence to which the bond relates, or

(b)  inthe case of abond referred to in section 10, it may convict
and sentence the offender for the offence to which the bond
relates, or

() inthecaseof abond referred to in section 12:

0] the order under section 12 (1) (a) ceasesto have effect
in relation to the sentence of imprisonment suspended
by the order, and

(i)  Part 4 gpplies to the sentence, except to the extent to
which it has dready applied in relation to setting the
term of the sentence, and

(i)  subject to the requirements of Part 4 having been
complied with, the sentence takes effect.

Subject to Parts 5 and 6, a court may, on revoking a good behaviour
bond referred to in section 12, make an order directing that the
sentence of imprisonment to which the bond relates (disregarding any
part that has already been served) is to be served by way of periodic
detention or home detention.

An order made under subsection (2) istaken to be aperiodic detention
order made under section 6 or a home detention order made under
section 7, asthe case requires.

This Act applies to the sentencing or re-sentencing of an offender
under this section in the same way asit appliesto the sentencing of an
offender on aconviction.

An offender who under this section is sentenced by a court for an
offence has the same rights of apped as the offender would have had
if the offender had been sentenced by that court on being convicted of
the offence.

100 Action may be taken after good behaviour bond has expired

Action may be taken under this Part in relation to a good behaviour
bond even if the term of the bond has expired, but in respect only of
matters arising during the term of the bond.
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Part 9 Miscellaneous

101

102

103

104

105

Abolition of power of court concerning recognizances and sureties
(1) The power that acourt had before the commencement of this section:

(@& torequire aperson to enter into a recognizance to be of good
behaviour or to keep the peace, or

(b) to teke surety from a person for the performance of an
obligation imposed (whether on that or any other person) by
such a recognizance,

is abolished.

(2) Thissection appliesto any such power that a court had under section
30 of the Imperial Acts Application Act 1969, at common law or
otherwise.

Prerogative of mercy preserved
Nothing in this Act limits or affects the prerogative of mercy.

Regulations

The Governor may make regulations, not inconsistent with this Act,
for or with respect to any matter that by this Act is required or
permitted to be prescribed or that is necessary or convenient to be
prescribed for carrying out or giving effect to this Act.

Savings, transitional and other provisions
Schedule 2 has effect.

Review of Act

(1) The Minigter is to review this Act to determine whether the policy
objectives of the Act remain valid and whether the terms of the Act
remain appropriate for securing those objectives.

(2) Thereview isto be undertaken as soon as possible after the period of
5 years from the date of assent to this Act.

(3) A report on the outcome of thereview isto betabled in each House of
Parliament within 12 months after the end of the period of 5 years.
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Schedule 1 Existing life sentences

(Section 44)

1 Definitions

In this Schedule:

exiging life sentence means a sentence of imprisonment for life
imposed before, on or after 12 January 1990 (the date on which the
Crimes (Life Sentences) Amendment Act 1989 commenced), but does
not include a sentence for the term of a person’s naturd life under
section 19A of the Crimes Act 1900 or section 33A of the Drug
Misuse and Trafficking Act 1985.

non-release recommendation, in relation to an offender serving an
exigting life sentence, means arecommendation or observation, or an
expression of opinion, by the sentencing court that (or to the effect
that) the offender should never be released from imprisonment.

Review Council means the Serious Offenders Review Council
constituted by section 195 of the Crimes (Administration of Sentences)
Act 1999,

2 Applications for determination of non-parole periods
(1) Subjecttoany directionunder clause 6, an offender serving an existing

life sentence may apply to the Supreme Court for the determination of
aterm and anon-parole period for the sentence.

(2) An offender is not eligible to make such an application unless the

offender has served:

(@ a least 8 years of the sentence concerned, except where
paragraph (b) applies, or

(b) atleast 20 yearsof the sentence concerned, if the offender isthe
subject of a non-release recommendation.

(3) Anoffender who isthe subject of anon-release recommendationisnot

eligible for a determination referred to in subclause (1) unless the
Supreme Court, when considering the offender’s application, is
satisfied that specia reasons exist that justify the making of such a
determination.
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3 Matters for consideration by Supreme Court

)

)

Inconsideringan applicationinrelation to an existing life sentence, the
Supreme Court isto have regard to:

(@ 4l of the circumstances surrounding the offence for which the
sentence was imposed, and

(b)  dl offences, wherever and whenever committed, of which the
offender has been convicted.

sofar asthisinformation isreasonably availableto the Supreme Court.

The reference in subclause (1) (b) to an offence of which an offender
has been convicted:

(@  includes:
0] any offence in respect of which a court has found the
offender guilty but has not proceeded to conviction, and
(i)  any offence taken into account when the offender was
sentenced, but

(b)  doesnot include:
0] an offence for which aconviction or finding of guilt has
been quashed or set aside within the meaning of Part 4
of the Criminal Records Act 1991, or
(i)  an offence of a class or description prescribed by the
regulations.

4 Determination of application
(1) The Supreme Court may dispose of an application in relation to an

exigting life sentence:

(@ by setting aspecified term for the sentence together with anon-
parole period for the sentence, or

(b) by declining to set a specified term for the sentence but setting
anon-parole period for the sentence, or

(¢ by declining to set a specified term for the sentence and
declining to set a non-parole period for the sentence.

(2) The Supreme Court may set a specified term and a non-parole period

for an exiging life sentence even though the Court was not the
sentencing court.
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5 Effect of determination to set a non-parole period

@)

@)

3

A non-parole period arising from adetermination referred to in clause
4 (1) istaken to have commenced on the date on which the sentence
commenced or, if the offender was remanded in custody for the
offence, the date on which the first such remand commenced.

If the Supreme Court setsaspecified term for an exigting life sentence,
the existing life sentence is taken to have been replaced by a sentence
of imprisonment for the term so specified.

The term of the sentence, and any non-parole period, are to be taken
to have been set under section 44, but are not required to comply with
the other provisions of Division 1 of Part 4.

6 Supreme Court may prohibit further applications

@)

)

3

(4)

If the Supreme Court declines to set a specified term for an existing
life sentence or to set a non-parole period for the sentence, the Court
may (when making that decision) direct that the offender who made
the application:

(@&  may never re-apply to the Court, or
(b)  may not re-apply to the Court for a specified period of time.

If the Court gives a direction under this clause that an offender may
never re-gpply to the Court, the offender is to serve the existing life
sentence for the term of the person’s naturd life.

If the Court does not give a direction under this clause, the offender
may not re-apply to the Court within the period of 3 years from the
date of the Court’s decision not to give the direction.

A direction under thisclausethat an offender may never re-apply to the
Court or may not re-gpply to the Court for a period exceeding 3 years
may be given only if:

(@&  theoffender was sentenced for the crime of murder, and

(b) itisamost seriouscase of murder and it isin the publicinterest
that such a direction be made.

7 Matters relating to exercise of Supreme Court’s functions

(1)

In considering an application referred to in clause 2 (1), the Supreme
Court isto have regard to:

Page 58



Crimes (Sentencing Procedure) Act 1999 No 92

Existing life sentences Schedule 1

2

3

(4)

(@&  any reports on the offender made by the Review Council, and
any other relevant reports prepared after the offender was
sentenced, that are available to the Supreme Court, and

(b)  theneed to preserve the safety of the community, and

() theageof the offender (at the time the offender committed the
offence and dso at the time the Supreme Court dedls with the
gpplication), and

(d) inthe case of an offender sentenced before 12 January 1990
(the date on which section 463 of the Crimes Act 1900 was
reped ed by section 5 of the Prisons (Serious Offenders Review
Board) Amendment Act 1989), the fact that the sentencing
court:

0] would have been aware that an offender sentenced to
imprisonment for life was eligible to be released on
licence under section 463 of the Crimes Act 1900, and

(i)  would have been aware of the practice relating to the
issue of such licences, and

() any other rlevant matter.

The regulations may make provision for or with respect to reports
referred to in subclause (1), including provisionsrelating to the matters
to be dedt with in reports and the making of reports available to the
Supreme Court.

In considering an application referred to in clause 2 (1), the Supreme
Court:

(@  must haveregard to and give substantial weight to any relevant
recommendations, observations and comments made by the
sentencing court when imposing the sentence concerned, and

(b) must give consderation to adopting or giving effect to the
substance of any such recommendations, observations and

comments and the intention of the sentencing court when
making them, and

() totheextent that it declinesto adopt or give effect to any such
recommendations, observations and comments, must make a
record of its reasons for doing so.

Subclause (3) (¢) does not limit any other requirement that the
Supreme Court has, apart from that paragraph, to record the reasonsfor
its decisions.
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8 Appeal from Supreme Court’s decision
(1) Anapped liesto the Court of Criminal Appedal in relation to:
(@  adeermination by the Supreme Court under clause 4 (1), or
(b)  adirection by the Supreme Court under clause 6 (1).

(2) TheCriminal Appeal Act 1912 gppliesto such an apped in the same
way asit appliesto an apped againgt a sentence.
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Schedule 2 Savings, transitional and other provisions

(Section 104)

Part 1 Preliminary

1 Savings and transitional regulations

(1)

2
3)

The regulations may contain provisions of a savings or transitiona
nature consequent on the enactment of the following Acts:

Crimes (Sentencing Procedure) Act 1999
Crimes Legidation Amendment (Sentencing) Act 1999

Such a provision may, if the regulations so provide, take effect from
the date of assent to the Act concerned or alater day.

To the extent to which such a provision takes effect from a date that
is earlier than the date of its publication in the Gazette, the provision
does not operate so as:

(@  todffect, in amanner prgudicia to any person (other than the
State or an authority of the State), the rights of that person
existing before the date of that publication, or

(b)  toimpose ligbilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to
be done before the date of that publication.

Part 2 Provisions consequent on enactment of Crimes

Division 1

(Sentencing Procedure) Act 1999

Periodic Detention of Prisoners Act 1981

2 Definitions

In this Division:

1981 Act means the Periodic Detention of Prisoners Act 1981, asin
force immediately before the appointed day.

appointed day meansthe day on which Part 5 of this Act commences.
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3 Periodic detention orders

Any order for periodic detention that, immediately before the
appointed day, was in force under the 1981 Act:

(@ istakento beaperiodic detention order within the meaning of
this Act, and

(b) istaken to be subject to the same conditions as those to which
it was subject immediately before that day.

4 Undertakings

Any undertaking entered into under section 5 (1B) of the 1981 Act is
taken to be an undertaking entered into under section 66 of this Act.

5 Ancillary orders

Any order that, immediately before the appointed day, was in force
under section 5 (6) of the 1981 Act istaken to be an order of the same
kind made under this Act, and may be amended or revoked
accordingly.

6 Suitability reports

A suitability report prepared under section 5 (7) of the 1981 Act is
taken to be an assessment report prepared under section 69 of thisAct.

7 Warrants

Any warrant that, immediately before the appointed day, wasin force
under section 6 of the 1981 Act istaken to be awarrant in force under
this Act, and may be enforced accordingly.

8 Notices

Any notice served on a person before the appointed day under section
7 of the 1981 Act is taken to have been served on the person under
section 72 of this Act.
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Division 2 Home Detention Act 1996

9 Definitions
In this Division:

1996 Act meansthe Home Detention Act 1996, asinforceimmediately
before the gppointed day.

appointed day means the day on which Part 6 of this Act commences.

10 Home detention orders

Any home detention order that, immediately before the appointed day,
was in force under the 1996 Act:

(@ istakentobeahomedetention order within the meaning of this
Act, and

(b) istaken to be subject to the same conditions as those to which
it was subject immediately before that day.

11 Assessment reports

Any assessment report prepared under section 10 of the 1996 Act is
taken to be an assessment report prepared under section 81 of thisAct.

12  Undertakings

Any undertaking entered into under section 12 of the 1996 Act istaken
to be an undertaking entered into under section 78 of this Act.

Division 3 Community Service Orders Act 1979
13 Definitions
In this Division:
1979 Act means the Community Service Orders Act 1979, asin force
immediately before the appointed day.

appointed day meansthe day on which Part 7 of this Act commences.

14 Community service orders

Any community service order that, immediately before the appointed
day, was in force under the 1979 Act:

(@  istakentobeacommunity service order within the meaning of
thisAct, and
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(b) istaken to be subject to the same conditions as those to which
it was subject immediately before that day.

15 Suitability reports

Any report prepared under section 6 of the 1979 Act istaken to be an
assessment report prepared under section 89 of this Act.

16 Notices

Any copy of acommunity service order served on a person before the
gppointed day under section 12 of the 1979 Act is taken to be notice
of the order served in accordance with section 93 of this Act.

Division 4 Sentencing Act 1989

17 Definitions
In this Division:

1989 Act means the Sentencing Act 1989, as in force immediately
before the appointed day.

appointed day meansthe day on which Part 4 of this Act commences.

18 Parole orders

Any parole order that, immediately before the appointed day, wasin
force under the 1989 Act:
(@  istakentobeaparole order within the meaning of thisAct, and

(b) istaken to be subject to the same conditions as those to which
it was subject immediately before that day.

19 Sentences of imprisonment

(1) Theterm of a sentence ascertained under the 1989 Act is taken to be
the term of the sentence determined under this Act.

(2 Any minimum term determined under the 1989 Act is taken to be a
non-parole period determined under this Act.

(3) Any additiona term determined under the 1989 Act istaken to be that
part of a sentence of imprisonment whose term has been determined
under this Act as occurs after the expiry of the non-parole period for
the sentence.
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20

(4)

Any fixed term determined for a sentence under the 1989 Act istaken
to be the term of the sentence determined under this Act.

Information about minimum term

Any information given by a court for the purposes of section 8 of the
1989 Act istaken to have been given for the purposes of section 48 of
this Act.

21 Applications for determination of minimum terms for existing life
sentences

22

@)

2

3

(4)

Any application under section 13A of the 1989 Act that had been
made, but not determined, beforethe appointed day isto be determined
in accordance with Schedule 1 to this Act.

Subclause (1) does not apply to an application referred to in clause 8
(1) of Schedule 2A tothe 1989 Act, asinforceimmediately beforethe

appointed day.
Any determination in force immediately before the appointed day

under section 13A (4) of the 1989 Act is taken to be a determination
under clause 4 of Schedule 1 to this Act.

Any direction in force immediately before the appointed day under
section 13A (8) of the 1989 Act istaken to be adirection under clause
6 of Schedule 1 to thisAct.

Existing licences and existing sentences

@)

2

Schedule 2 to the 1989 Act, and the 1989 Regul ation, continueto have
effect in relation to:

(@  anexiginglicence, and
(b) anexisting sentence, and
(c)  apersonthe subject of an existing licence or existing sentence,

asif thisAct and the Crimes Legidation Amendment (Sentencing) Act
1999 had not been enacted.

In this clause:

1989 Regulation means the Sentencing (Savings and Transitional
Provisions) Regulation 1989.

exigting licence has the same meaning asit hasin the 1989 Act.
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exigting sentence meansasentence of imprisonment to which aperson
was subject immediately before therepeal of the Probationand Parole
Act 1983.

Division 5 Criminal Procedure Act 1986

23 Definitions
In this Division:
1986 Act means the Criminal Procedure Act 1986, as in force
immediately before the appointed day.
appointed day means the day on which Part 3 of this Act commences.

24 Victim impact statements

A victim impact statement prepared before the appointed day in
accordance with the requirements of Part 6A of the 1986 Act istaken
have been prepared in accordance with the requirements of Divison
2 of Part 3 of this Act.

25 Lists of additional charges

A document prepared before the appointed day in accordance with the
requirements of section 21 of the 1986 Act istaken have been prepared
in accordance with the requirements of section 32 of this Act.

26  Ancillary orders

The power of acourt to make ancillary orders under section 34 of this
Act inrelation to afurther offence that has been taken into account by
the court under Division 3 of Part 3 of this Act extends to an offence
that has been taken into account by the court under Part 6 of the 1986
Act.

27 Guideline judgments

Divison 4 of Part 3 gpplies to guideline judgments given under Part
8 of the 1986 Act in the sameway asit appliesto guideline judgments
given under that Division.
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Division 6

Crimes Act 1900

28 Definition

In this Division:

1900 Act meansthe Crimes Act 1900, asin force immediately before
the appointed day.

appointed day means.

(@ inrdationto clause 29 (1), the day on which Schedule 3[6] to

the Crimes Legidation Amendment (Sentencing) Act 1999
COMMENCeS, or

(b) inrdationto clause 29 (2), the day on which Schedule 3[7] to
the Crimes Legidation Amendment (Sentencing) Act 1999
commences.

29 Recognizances

)

)

Division 7

Any recognizance that, immediately before the commencement of
Schedule 3 [6] to the Crimes Legidation Amendment (Sentencing) Act
1999, was in force under section 547 of the 1900 Act continues to
have effect, and may be enforced in accordance with that section, asif
that section had not been repedled.

Any recognizance that, immediately before the commencement of
Schedule 3[7] to the Crimes Legidation Amendment (Sentencing) Act
1999, was in force under section 556A or 558 of the 1900 Act
continuesto have effect, and may be enforced in accordance with Part
15 of that Act, asif that Part had not been repealed.

Justices Act 1902

30 Definition

In this Division:
1902 Act meansthe Justices Act 1902, asin force immediately before
the appointed day.

appointed day means the day on which Schedule 4.35 [17] to the
Crimes Legidation Amendment (Sentencing) Act 1999 commences.
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31 Arrest warrants for absent offenders

Division 8

Any warrant that, immediately before the commencement of Schedule
4.35[17] tothe Crimes Legidation Amendment (Sentencing) Act 1999,
was in force under section 80AA of the 1902 Act is taken to be a
warrant under section 25 of thisAct, and may be enforced accordingly.

General

32 Definitions

In this Division:

appointed day means the day appointed under section 2 for the
commencement of the provision of this Act in relation to which that
expression is used.

old legidation means:

(@  any Act or instrument repeded by Schedule 1 to the Crimes
Legidation Amendment (Sentencing) Act 1999, as in force
immediately before its repeal, and

(b)  any Act or instrument amended by Schedule 2, 3, 4 or 5to the
Crimes Legidation Amendment (Sentencing) Act 1999, asin
force immediately before its amendment.

33 Power to fine for certain offences

Section 15 of this Act does not apply to an offence committed before
17 March 1991 (the date on which section 440AA of the Crimes Act
1900 commenced) so asto enable afineto beimposed on an offender
in addition to any other pendty imposed on the offender for the same
offence.

34 Taking of photographs and fingerprints

Section 63 of this Act extends to offenders sentenced before the
gppointed day.

35 Delegations

Any delegation that, immediately before the appointed day, was in
force under a provison of the old legidation for which there is a
corresponding provisioninthisAct istaken to beadelegation in force
under the corresponding provision of this Act.
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36 Construction of certain references
Subject to the regulations, in any Act or instrument:

@

(b)

areferenceto aprovision of the old legidation for which there
is a corresponding provision in this Act extends to the
corresponding provision of this Act, and

areferenceto any act, matter or thing referred to in aprovision
of the old legidation for which there is a corresponding
provision in this Act extends to the corresponding act, matter
or thing referred to in the corresponding provision of this Act.

37 General saving
Subject to the regulations:

@

(b)

anything begun before the appointed day under a provision of
the old legidation for which thereisa corresponding provision
in this Act may be continued and completed under the old
legiation as if the Crimes Legislation Amendment
(Sentencing) Act 1999 had not been enacted, and

subject to paragraph (&), anything done under aprovision of the
old legidation for which there is a corresponding provision in
this Act (including anything arising under paragraph () is
taken to have been done under the corresponding provision of
this Act.

[Minister's second reading speech made in—
Legislative Assembly on 28 October 1999
Legislative Council on 30 November 1999]

BY AUTHORITY

Page 69



