Wills Probate and Administration (Amendment)
Act.

WILLS PROBATE AND
ADMINISTRATION (AMEND-
MENT) ACT.

Act No. 49, 1932,

An Act to amend the law relating to wills pro-
bate and administration; to amend the
Wills Probate and Administration Act,
1898, and certain other Acts; and for
purposes connected therewith. [Assented
to, 21st December, 1932.]

E it enacted by the King’s Most Iixeellent Majesty,

by and with the advice and consent of the l.egis-

lative Council and Legislative AssemDbly of. New South

Wales in Parliament assembled, and by the authority of
the same, as follows :—

1. (1) This Act may be cited as the ¢ Wills Probate
and Administration (Amendment) Act, 1932.”

(2) This Act shall be construed with the Wills
Probate and Administration Act, 1898, and any Acts
amending the same.

(3) The Wills Probate and Administration Act,
1898, as so amendeq, is referred to in this Act as the
Principal Act.

(4) The Principal Act, as amended by this Act,
may be cited as the “ Wills Probate and Administration
Act, 1898-1932.”

2. After section forty of the Principal Act the
following sections are inserted : —

40A. (1) Where the court is satisfied, whether

by direct evidence or on presumption of death, tha:

any person is dead, the court shall have jurisdiction

to grant probate of his will or administration of his

estate, notwithstanding that it may subsequently
appear that he was living at the date of the grant.
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(2) The provisions of this Act, the Testator’s
Family Maintenance and Guardianship of Infants
Act, 1916, and Part XV of the Conveyancing Act,
1919-1930, relative to a deceased person shall, unless
the context or subject-matter otherwise indicates
or requires, extend to any person with respect to
whom the court is satisfied in accordance with
subsection one of this section that he is dead.

(8) The provisions of this section shall
extend to a case where the grant of probate or
administration was made before, as well as to a

- case where the grant is made after the commence-
ment of the Wills Probate and Administration
(Amendment) Act, 1932, provided that nothing
in this section shall affect any action or proceeding
decided before or pending at the commencement of
that Act.

40B. (1) If a grant of probate or administration
is made on presumptlon of death only, the
provisions of this section shall have effect.

(2) The grantshall be expressed to be made
on presumption of death only.

(3) The estate shall not be distributed
without the leave of the court,

The leave may be given in the grant of probate
or administration or by other 01(]01, and either
unconditionally or Qthc(,t to such conditions as
the court deems reasonable, and in particular, if
the court thinks fit, subject to an undertaking
being entered into or security being given by any
person who takes under the distribution that he
will restore any money or property received by him
or the amount or value thereof in the event of the
grant being revoked.

(+) The court may direct the executor or
administrator before distributing the estate to give
sach notices as the court deems proper in the
circumstances, in order that the person whose
death has been presumed, if he is still living, or
if he has died since the date of the grant, then

in
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" i’ order that any person interested in the estate R
may lodge with the registrar within such time as
may be specilicd a caveat against the distribution.
If the court direets any such notice to be given,
the executor or administrafor shall not have the
- benefit of section ninety-two of this Act, unless
he complies witlr the dircction.

If a caveat is duly lodged within such time as
may be specified, the cxecutor or administrator
shall not distribute the estate until the eaveat
is withdrawn or removed.

(5) An application for leave to distribute

- the cstate and for directions may be made, and a

caveat may be lodged withdrawn or removed, as

prescribed by rules of court, and the Probate Judge

may make such order in respect of costs and
otherwisc as he deems proper.

- (6) The provisions of this section, with the
exception of subsection two, shall extend to a case
where the grant of probate or administration was
made hefore, as well as to a case where the grant is
made after the commencement of the Wills Probate
and Administration (Amendment) Act, 1932, but
shall not affect any distribution made before such
commencement.

40c¢. (1) Wherce the court grants probate of the person livi
will or administration of the estate of any person, zt:a(,lféte of
and it subsequently appears that he was living at®"
the date of the grant, the court shall revoke the
grant on such terms, if any, with respeet to any
proceedings at law or in equity commenced by or
against the cxecutor or administrator, and in
respect of costs and otherwise, as the court thinks
proper.

(2) Proceedings for the revocation may be
taken either by the person himself, or if he has
died since the date of the grant, by any person
entitled to apply for probate or administration or
by any person interested in the estate.

The proceedings may be by suit or otherwise as
prescribed by rules of court. ,

(3)
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(3) The court may at any time, whether
before or after the revocation, make such orders,
including an order for an injunction against the
executor or administrator or any other person, and
an order for the appointment of a receiver, as the
court may deem proper for protecting the estate.

(4) The provisions of this section shall
extend to a case where the grant of probate or
administration was made before, as well as to a
case where the graunt is made after the commence-
ment of the Wills Probate and Administration
(Amendment) Act, 1932.

40p. (1) If a grant of probate or administration
is revoked under section 40c of this Act, the
provisions of this section shall have effect.

(2) The executor or administrator under
the revoked grant shall be bound duly to account
and to pay and transfer all money and property
received by or vested in him as such executor or
administrator and then remaining in his hands as
the court may direct, but shall not be liable for
any money or property paid or transferred by him
in good faith under the probate or administration
before the revocation.

Nothing in this subsection shall affect any com-

mission protection indemnity reimbursement or - -

right to which the executor or administrator is
entitled under any other provision of this Act.

(8) The revocation shall not invalidate any
payment or transfer lawfully made by or to the
executor or administrator in the course of admin-
istration before the revocation, but nothing in this
subsection shall prejudice the right of the person
himself, or if he has died since the date of the
grant, the executor or administrator to whom a
grant of probate or administration is made con-
sequent on the revocation, or any other person, to
follow assets into the hands of the persons or any
of them among whom the same may have been
distributed, or who may have received the same.

(4)
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(4) The person himself, or if he has died since
the date of the grant, the executor or administrator
to whom a grant of probate or administration is
made consequent on the revocation, shall be
entitled to receive from the Consolidated Revenue
Fund the amount of death duty paid thereto in
respect of the revoked grant.

(5) The court may make such vesting order
as it deems proper.

(6) The provisions of this section, with the
exception of subsection four, shall extend to a case
where the grant of probate or administration was
made before, as well as to a case where the grant
is made after the commencement of the Wills
Probate and Administration (Amendment) Act,
1932.

3. Section forty-three of the Principal Actis amended Further
by omitting par aglaph (b) and inserting in lieu thereof of Act No,

the followmo' — i34 ?}898
(b) the passing and allowance of the accounts of (Delegation

of certain
executors and administrators, including the powers of

allowance of commission or pelccntawe to the court.)
executors administrators and trustees for their
pains and trouble.

4. Section fifty-four of the Principal Act (as inscrted rutier amend-
therein by section three of the Administration 1, 55"
Amending Act, 1906) is omitted and the following Siieete
section inserted in lieu thereof :—

54. The court shall have the same power and Siveof
jurisdiction as the Supreme Court in its equitable ™"
jurisdiction to authorise the application of the share
or interest of any infant under any will or intestacy
for the benefit of the infant.

5. Scction sixty-one of the Principal Act is amended Further amend-

went of Act No.
by omitting the words * Chief Justice, or if there shall (1\ 1:’98 oo
esting of
be no Chief J ustlce, then in the senior puisne judge for proerty ot
cceased,
the time being” and l)y inserting in lieu thercof the “*™

words ¢ Public Trustee.”
6.
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Farther 6. Section cighty-one of the Principal Actis amended
amendment

of Act No. by inserting at the end thereof Lh(, iollo“mm sub-

13,1898, section :—

(Revocation (3) If the grant of probate or administmtion is

of grants revoked under the provisions of section 40c of this

prejudice Act, the court in which the proceedings are pending

potions or may in lieu of the suggestion referred to in sub-
section omne -of this section, order that such
suggestion be made as it deems proper, and there-
upon the proceedings shall be continued in the name
of such person as the court directs as if the pro-
ceedings had been orizinally commenced by or
against that person, but subject to such conditions
and variations, if any, as the court directs, or the
court may stay the proceedings on such ferms in
respect of costs or otherwise as it thinks just.

dTerSnS'ffvlof 7. (1) All wills deposited with the Registrar-General

0810

wills from 10 pursuance of section thirty-two of the Principal Act

Registrar- o of any section thereby replaced shall, on a day to be

Registrar of appointed by the Governor and notified by pr oclamation

Frobates.  published in the Gazette, be handed over by the
Registrar-General to the Registrar of Probates together
with any indices thereof or papers or documents relative
to any will so to be handed over, and such wills shall
as and from such day so appointed be deemed to be
deposited in the office of the said registrar in pursuance
of the provisions of section thirty-two of the Principal
Act as amended by this section.

Consequential (2) As from the day appointed in pursuance of
SPinent, subsection one of this section,—

1898,

Sec. 32. (a) Section thirty-two of the Principal Act is
(Deposit of amended—

wills.)

(i) by omitting the words ‘ the Registrar-
General ”’ wherever occurring and by
inserting in lieu thereot the words ¢ the
Registrar of Probates” ;

(i) by inserting at the end thereof the
following new subsection :—

(2) Rules of court may presecribe the

_ fees to be paid for receiving and noting

- any
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any will so deposited, Tor searches in
the index of deposited wills, and for
the delivery or return ot the will to the
persons entitled to receive the same.
Until rules of court in that behalf are
made the fees shall be those prescribed
under scetion two hundr d and two of
the Convevancing Act, 1919-1450.

(1) Section forty-two of the Principal Act isSee s
amended by omitting from subsection three f\ll’ll)’lzﬁfft‘;)“
thereof the words “the Registrar-General ”’ or adminis-
and by inserting in licu thereof the words tlleffe";‘,"l"‘lé“l‘:‘by
Registrar.” petition.)

(c) Section one hundred and four of the Principal Sec. 104.
Act is amended Dy omitting from paragraph (Registrar to
(l) of subscetion one thereol the words * the o sdmie

tlegistrar-General ” and by inserting in liew tration in the

thuwl the words “him or with the Publie court.)
Trustee.”

8. (1) The Wills Probate and Administrotion Act, ruther

1 amendment of
1898, is further amended Act No. 13, 189S,

{Corructions.)
(a) by omitting from section one the figures Scc. 1.
b1, « 1527 and “156" and by 1nccrtmﬂ' in
eu t " th u 5
licu thereof the figures ©150,” “151” and
“ 1557 respectively ;

(1) by omitting from subsection two of scction sec. 46 (2)
forty-six the words “subject to the provisions
of scction fifty-six hereof

(c) by omitting from subsection two of section Sec. 64(2).
sixty-four the word ““Curator ”’ and by inserting
in licu thercof the words ¢ Public Trustee ”’ ;

(d) by omitting from section one hundred and ten Sec. 110.
the words “ Curator of intestate estates” and
by msertmcr in lieu thereof the words “ Public
Trustee ”’

(e) by omitting‘ the Second Schedule. "+ - Sehoale

(2)
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— (2) Subsections two and three of section eighty-two
Sec. 8;2)'(2’ of the Wills Prohate and Administration Act, 1898, as

originally enacted, shall be renumbered as subsections
three and four respectively.

Amendment of

Aot Mo 14 1605, (3) The Administration Amending Act, 1906, is
> 5 amended by omitting section three.

(Consequential,)




