
FACTORS (MERC AN TILE 
AGENTS) ACT. 

Act No. 2, 1923. 
A n A c t t o a m e n d a n d c o n s o l i d a t e t h e l a w r e l a t i n g 

t o f a c t o r s ; t o r e p e a l t h e F a c t o r s A c t , 1 8 9 9 , a n d 
c e r t a i n o t h e r A c t s ; a n d for p u r p o s e s c o n s e ­
q u e n t t h e r e o n o r i n c i d e n t a l t h e r e t o . [ A s s e n t e d 
t o , 2 0 t h S e p t e m b e r , 1923 . ] 

BE it enacted by the K i n g ' s Most Exce l l en t Majes ty , 
by and with the advice and consent of the Legis-

lat ive Council and Legis la t ive Assembly of N e w South 
Wales in Pa r l i amen t assembled, and by the au tho r i t y of 
t h e same, as follows :— 

1 . ( 1 ) This Act may he cited as the " F a c t o r s (Mer­
cant i le Agents ) Act , 1 9 2 3 . " 

(2) This A c t shall come into operat ion on the 
thir ty-f i rs t day of December , one thousand n ine h u n d r e d 
a n d twen ty - th r ee . 

2 . (1) The enac tments ment ioned in the Schedule to 
this Act are, to the ex ten t there in expressed, hereby 
repealed. 

( 2 ) This repeal shall not affect a n y t h i n g done or 
suffered or any r igh t t i t le or interest acquired or accrued 
or l iabil i ty incur red before the c o m m e n c e m e n t of th is 
Ac t , or any legal proceeding or remedy in respect of a n y 
such t h i n g r igh t t i t le interest or l iabil i ty. 

3 . 



3 . I n th is Act , unless t h e contex t or sub jec t -ma t t e r 
otherwise r equ i r e s— 

" A d v a n c e " includes a paymen t of money and the 
delivery of a bill of exchange or o ther negot iable 
secur i ty . 

" D o c u m e n t of t i t l e " includes any bill of lading, 
dock war ran t , warehouse-keeper ' s certificate, 
and war ran t or order for the delivery of goods, 
a n d any o ther documen t used in t h e o rd inary 
course of business as proof of t h e possession 
or control of goods, or au thor i s ing or p u r p o r t i n g 
to author ise , e i ther by endorsement or by 
delivery, the possessor of t he documen t to 
t ransfer or receive goods the reby represented. 

" Goods " includes wares a n d merchandise . 
" Mercan t i l e a g e n t " means a mercan t i l e agen t 

h a v i n g in t he cus tomary course of his business 
as such a g e n t au tho r i t y c i the r to sell goods, or 
to consign goods for t h e purpose of sale, or to 
b u y goods, or to raise money on the secur i ty 
of goods. 

" P ledge " includes any cont rac t p ledg ing or g iv ing 
a lien or secur i ty on goods, w h e t h e r in con­
s iderat ion of an or iginal advance or of a n y 
fu r the r or con t inu ing advance or of a n y 
pecunia ry l iabili ty. 

4 . (1) W h e r e the owner of goods has given posses­
sion of the goods to ano ther person for t h e purpose of 
c o n s i g n m e n t or sale, or has shipped t h e goods in t h e 
n a m e of ano the r person, and the consignee of t he goods 
has not had not ice t h a t such person is no t t he owner of 
t h e goods, the consignee shal l , in respect of advances 
made to or for the use of such person, have t he same 
l ien on t h e goods as if such person were the owner 
of t he goods, and m a y t ransfer t he l ien to a n o t h e r 
person. 

(2) The person in whose n a m e any goods have 
been shipped shal l , for t h e purposes of th i s section, be 
t a k e n to have been given possession of t h e goods for t h e 
purpose of cons ignmen t or sale unless t h e con t ra ry is 
shown. 

(3) N o t h i n g in this section shal l l imit or affect 
t h e val idi ty of a n y sale pledge or disposition by a 
mercan t i l e agen t . 5 . 



5 . (1) W h e r e a mercant i le agen t is en t rus ted as such 
w i t h the possession of any goods or the documen t s of 
t i t le to goods, any sale pledge or other disposition of t he 
goods made by h i m in the ordinary course of business of 
a mercan t i l e agen t shall , subject to t he provisions of 
th i s Act , be as valid as if he were expressly author ised 
by t h e owner of the goods to m a k e the same : 

Provided t h a t t h e person t a k i n g unde r t he disposition 
ac t s in good faith, and has not at t he t i m e of t he dis­
position not ice t ha t the person m a k i n g the disposition 
has no t au tho r i t y to m a k e the same. 

( 2 ) W h e r e a mercan t i l e agen t so en t rus ted con­
t inues in possession of goods or of the documents of t i t le 
t o goods, any sale p ledge or other disposition, which 
would have been valid if the en t ru s t i ng had cont inued, 
shal l be valid n o t w i t h s t a n d i n g the de te rmina t ion thereof, 
provided tha t the person t a k i n g u n d e r t he disposition 
has not a t the t ime thereof notice of such de te rmina t ion . 

6 . F o r the purposes of this Act—• 
( 1 ) a mercant i le agen t in possession of goods or 

of t he documents of t i t le to goods shal l be 
deemed to have been en t rus ted w i t h t h e goods 
or documen t s as such agen t un t i l t he con t ra ry 
is shown ; 

( 2 ) a mercant i le agen t en t rus ted as such a g e n t and 
possessed of t he documents of t i t le to goods 
w h e t h e r derived immedia te ly from the owner 
of t he goods or obtained by reason of t he 
a g e n t h a v i n g been en t rus ted wi th t h e posses­
sion of t he goods or of any o ther documen t of 
t i t le there to shall be deemed to be en t rus t ed 
wi th t he possession of the goods represented 
by t h e documents ; 

(3) an a g e n t shall be deemed to be possessed of 
goods or documen t s of t i t le to goods w h e t h e r 
t h e same are in his ac tua l custody or con t ro l 
or are held by any other person subjec t to his 
con t ro l or for h i m or on his behalf ; 

(4) any cont rac t whe ther m a d e direct ly wi th a n 
agen t or with any clerk or o ther person on his 
behalf shall be deemed to be a con t rac t with 
t he a g e n t ; 

(5) 



( 5 ) a pledge of t h e documen t s of t i t le t o goods 
shall be deemed to be a pledge of t h e goods 
represented by the documen t s ; 

(6) where any advance is bona fide made to a 
mercan t i l e a g e n t en t rus ted as such agen t on t h e 
faith of an ag reemen t in wr i t ing to consign 
deposit t ransfer or deliver goods or documents 
of t i t le to goods, and the goods or documents 
are ac tua l ly received by the person m a k i n g the 
advance w i t h o u t not ice t h a t t he agen t was not 
au thor i sed to m a k e the pledge, the advance 
shal l be deemed to be an advance on t h e 
securi ty of the goods or documen t s wi th in t h e 
m e a n i n g of th is Act , a l t hough the goods or 
documen t s are not ac tual ly received by t h e 
person m a k i n g the advance un t i l af ter t h e 
advance is m a d e ; 

(7) the t ransfer of a document of t i t le to goods 
may be by indorsement , or where the docu­
m e n t is by cus tom or by its express t e rms 
t ransferable by delivery, or makes the goods 
del iverable to bearer , then by delivery. 

7. W h e r e a mercan t i l e agen t pledges goods in 
considerat ion of t he delivery or t ransfer of any o the r 
goods or documen t s of t i t le to goods or negot iable 
securi t ies u p o n which the person del iver ing or t r a n s ­
fer r ing t he same had a t the t ime a valid and avai lable 
l ien and secur i ty for or in respect of a previous advance 
by v i r tue of an ag reemen t m a d e wi th t he agen t , t h e 
pledge, if t he pledgee ac ts in good faith a n d w i t h o u t 
not ice tha t t h e agen t had no t au tho r i t y to m a k e t h e 
same, shall be deemed to be in considerat ion of an 
advance wi th in t he m e a n i n g of th i s A c t as if t he re had 
been a present advance of money, b u t the pledgee shall 
acquire no r igh t or in teres t in excess of t h e va lue of 
t he goods documen t s or negot iable securi t ies w h e n so 
delivered or t ransferred. 

8 . W h e r e a mercan t i l e agen t p ledges goods as 
secur i ty for a debt or l iabil i ty due from the p ledgor to 
t he pledgee before t he t ime of t h e pledge, t h e pledgee 
shal l acqui re no fu r the r r i g h t to t he goods t h a n could 
have been enforced by the p ledgor a t t h e t ime of t h e 
pledge. 

9 . 



9 . (1) No th ing in th is A c t — 
(a) shall au thor i se an agen t to exceed or depar t 

from his au tho r i t y as between himself and his 
pr inc ipa l , or exempt h im from any liabil i ty, 
civil or cr iminal , for so doing ; 

(b) shall prevent the owner of goods from recover­
ing the goods from an agen t or his official 
assignee or t rus tee in b a n k r u p t c y a t any t i m e 
before t he sale or pledge thereof ; 

(c) shal l p reven t the owner of goods sold by an 
agen t from recover ing from t h e buye r the 
price agreed to be paid for the same, or any 
pa r t of t ha t price, subject to any r igh t of set­
off' on the pa r t of the buye r agains t the a g e n t ; 

(d) shall prevent t h e owner of goods pledged by an 
agen t from hav ing the r igh t to redeem the 
goods at any t ime before t he sale thereof, on 
satisfying the claim for which the goods were 
pledged, and pay ing to the agent , if by h im 
required, any money in respect of which the 
agent woidd by law be ent i t led to retain t he 
goods or. the documents of t i t le thereto , or any 
of t hem, by way of lien as against t he owner, 
or from recovering from any person w i t h w h o m 
the goods have been pledged any ba lance of 
money remain ing in his hands as the produce 
of the sale of the goods after deduct ing the 
a m o u n t of the lien. 

(:') I n ease of the b a n k r u p t c y of any such agent 
the owner of the goods so redeemed shall, in respect 
of any sum paid by him on account of the a g e n t for 
redempt ion, be held to have paid such s u m for the use 
of the agen t before bank rup tcy , and shall be held pro 
t an to to have discharged any debt due by h im to the 
agen t ; or in case there has been no such redempt ion 
the owner shall be deemed to be a credi tor of the bank­
rup t for the value of the goods so pledged at the t ime 
of t he pledge, and shall , if he t h inks fit, be ent i t led in 
e i ther of such cases to prove for or set off' the s u m so 
paid or t h e value of t he goods, as the case may be . 

1 0 . The provisions of th i s Act, shall be const rued 
in amplification and not in derogat ion of the powers 
exercisable by an agen t independent ly of this Act . 

S C H E D U L E . 



S C H E D U L E . 

Enactments repealed. 

Reference to Acts. Title. Extent of Repeal. 

4 Geo. I V , c. 83 (as 
declared to be 
in force in N e w 
South Wales) . 

6 Geo. I V , c. 91 (as 
declared to be 
in force in New 
South Wales ) . 

A c t No. 28 of 1899 

A n A c t for the be t te r protection 
of t he proper ty of merchan t s 
and others who may hereafter 
en ter in to contrac ts or agree­
ments in relation to goods, 
wares, or merchandises en­
t rus ted to factors or agents . 

A n A c t to a l ter and amend an 
A c t for the be t t e r protection 
of the proper ty of merchan ts 
and others who may hereaf tei 
en te r in to contracts or agree­
ment s in relat ion to goods, 
wares, or merchandise en­
t rus ted to factors or agents . 

Fac tors Ac t , 1899 

The whole Act . 

The whole Ac t , 

The whole Ac t . 

HIVElt 


