
Act No. 98, 1902. 
An Act to amend t he law re la t ing to t rus tees 

and t rus t proper ty . [12th December, 1902.] 

BE i t enacted by t h e K i n g ' s Mos t Exce l l en t Majesty, by and 
wi th t h e advice and consent of t h e Legis la t ive Counci l and 

Legis la t ive Assembly of N e w South W a l e s in Par l i ament assembled, 
and by the au thor i ty of t h e same, as follows :—• 

1 . This Ac t m a y be cited as t h e " Trus tee A c t A m e n d m e n t Act , 
1902 ," and shall be read wi th t he Trus tee Act , 1898, here inaf ter called 
t h e Pr inc ipa l Ac t , and i ts provisions shall app ly to all deeds, wills, 
acts , or o ther i n s t r u m e n t s or t rus t s executed, passed, or created, as 
well before as after t h e pass ing of th i s Ac t , unless a con t ra ry in ten t ion 
is expressed there in . 

P A R T I . 
Investments by trustees. 

2 . A t rus tee shall no t be chargeable w i th breach of t r u s t u p o n 
t h e g r o u n d t h a t in effecting t h e purchase of or in l end ing money upon 
t h e secur i ty of a n y p roper ty he has accepted a shor ter t i t le t h a n the 
t i t le w h i c h a pu rchase r is, in t h e absence of a special condition, en t i t led 
to requi re , if in t h e opinion of t h e Cour t t h e t i t le accepted be such as 
a person ac t ing w i t h p rudence and caut ion would have accepted. 

3 . W h e r e a t rus tee improper ly advances t r u s t money on a 
mor tgage secur i ty wh ich would a t t h e t i m e of i nves tmen t be a proper 
i nves tmen t in all respects for a smaller s u m t h a n is ac tua l ly advanced 
thereon , t h e secur i ty shal l be deemed a n authorised inves tmen t for t he 
smaller sum, a n d t h e t rus tee shall only be l iable to m a k e good the s u m 
advanced in excess thereof w i th interest . 

4 . This pa r t of th is Ac t applies to t ransfers of ex is t ing securi t ies 
as well as to new securit ies, and to inves tments made as well before as 
after t h e c o m m e n c e m e n t of th is Ac t , except where a suit or o ther 
proceeding has been ins t i tu ted w i t h reference the re to before t he 
c o m m e n c e m e n t of th i s A c t and is still pend ing . 

P A R T 



P A R T I I . 

Appointment and retirement of trustees. 

5. (1) W h e r e the re are more t h a n two t rus tees , if one of t h e m 
by regis tered deed declares t h a t he is desirous of be ing discharged 
from the t rus t , and if his co-trustees and such o ther person, if any, as 
is empowered to appo in t t rus tees , consent by t he same or other registered 
deed to t h e d ischarge of t he t rus tee and to the vest ing in t he co-trustees 
alone of t he t r u s t proper ty , t h e n t h e t rus tee desirous of be ing discharged 
shall be deemed to have ret i red from t h e t rus t , and shall by t h e deed be 
discharged therefrom under th is A c t w i thou t any new t rus tee be ing 
appointed in his place. 

(2) U p o n t h e discharge of such t rus t ee all t h e t r u s t proper ty 
bo th real a n d personal which is jo in t ly vested in t h e con t inu ing a n d 
re t i r ing t rus tees shall, save as hereinafter ment ioned, by v i r tue of t he 
execut ion a n d regis t ra t ion of t h e said deed a n d wi thou t other assurance 
in t h e law be divested from t h e re t i r ing t rus tee and be conveyed, 
assigned, a n d t ransferred to and be legally vested in t h e con t inu ing 
t rus tees alone, who shal l be ent i t led to sue for and recover and to call for 
a t ransfer to t h e m of all debts and choses in ac t ion subject to t h e t rus t s : 

P rov ided t h a t where any por t ion of t he t rus t p roper ty is subject 
to t h e provisions of t h e M i n i n g Acts , t he Crown Lands Acts , or t he 
R e a l P rope r ty Ac t , 1900, t he necessary and appropr ia te transfers shall 
be execu ted a n d regis tered so as to t ransfer such proper ty to t he 
con t inu ing t rus tees alone, and un t i l such t ransfers a re so executed and 
regis tered t h e r e t i r i ng trustee; shall no t be discharged from t h e t rus t s 
in respec t of such por t ion of t h e t r u s t p roper ty . 

(3) Two or more t rus tees m a y ret i re concur ren t ly u n d e r this 
section provided the re be left at least two con t inu ing t rus tees to 
perform the t rus t . 

6. The provisions re la t ing to t he a p p o i n t m e n t of n e w t rus tees 
by t he last re t i r ing trustee in section six of t he Pr inc ipa l A c t shall 
be deemed to author ise and to have author ised al l t h e t rus tees or t h e 
last two or more t rus tees of a n y t ru s t to re t i re concur ren t ly and 
appoin t new t rus tees in the i r place. 

7. N o t w i t h s t a n d i n g a n y t h i n g contained in t he P e r p e t u a l 
Trus tee Company (Limi ted) Ac t or t h e P e r m a n e n t Trus tee Company 
(Limi ted) A c t i t shall no t be necessary to advert ise in any newspaper 
not ice of any appl ica t ion for t h e appo in tmen t or t he consent of t h e 
Chief J u d g e in E q u i t y to t h e appo in tmen t of e i ther of t he said 
companies as t rus tees where all persons beneficially in teres ted are 
before t he Cour t or have had not ice of t h e in tended applicat ion to t h e 
C o u r t or J u d g e , and in any such case in which t h e Court or a J u d g e in 
E q u i t y directs a n y reference to t h e Mas t e r in E q u i t y to appoin t a new 

t rus tee 



t rus tee e i ther of t h e said companies may be appointed by the M a s t e r 
in t h e same way as any o ther t rus tee m a y be appoin ted w i t h o u t t h e 
necessi ty for any reference back to t he Court . 

8 . The power to appo in t new t rus tees and to m a k e ves t ing 
orders conta ined in t h e Pr inc ipa l A c t shall be deemed to author ise a n d 
to have author ised t h e Court , upon t he r e t i r emen t of one or more 
of a n u m b e r of t rus tees , to reappoint t h e con t inu ing t rus tees alone as 
new trustees , and w h e t h e r such r eappo in tmen t is m a d e or not to m a k e 
a ves t ing order of t he t ru s t p roper ty in such con t inu ing t rus tees a lone. 

P A R T I I I . 

Relief from breaches of trust. 

9 . (1) If i t appears to t h e Cour t t h a t a t rus tee is or m a y be 
personal ly liable for a n y breach of t rus t , w h e t h e r t he t ransac t ion 
al leged to be a breach of t r u s t occurred before or after the pass ing of 
th is Ac t , b u t has acted honest ly and reasonably and ough t fairly to be 
excused for t he breach of t rus t a n d for omi t t i ng to obta in t he di rect ion 
of t h e Cour t in t h e m a t t e r in which h e commi t t ed such breach, t h e n 
t h e Cour t m a y relieve t he t rus tee ei ther whol ly or pa r t ly from personal 
l iabi l i ty for t h e same. 

(2) I n th is section t h e t e r m " t r u s t e e " shal l inc lude executors 
and admin i s t ra to r s , and in t he case of executors and adminis t ra tors t h e 
powers of t h e Cour t m a y be exercised by t h e S u p r e m e Cour t in i ts 
probate jur isdic t ion as well as in E q u i t y . 

P A R T I V . 

Improvements of trust property. 

1 0 . (1) W h e r e any leasehold or freehold lands are vested in 
t rus tees in t r u s t for a n y infant, or in t r u s t for any persons in succession, 
t h e Cour t m a y order t h a t t h e t rus tees be a t l iber ty to expend a s u m 
to be n a m e d in such order— 

(a) in effecting such repairs to a n y exis t ing bui ldings , dams, 
fences, or o the r erections u p o n t h e lands ; or 

(b) in effecting such improvemen t s of or upon t h e lands , or such 
reconstruct ion, en la rgement , or improvemen t of a n y ex is t ing 
bui ld ings , dams, fences, or o ther erections t h e r e o n ; or 

(c) in e rec t ing new bui ld ings , dams, fences, or o ther erections 
u p o n t he lands , 

as the Cour t m a y t h i n k expedient , h a v i n g due regard to t he interes t of all 
persons beneficially interested there in , a l t h o u g h the proposed expendi ­
t u r e may no t be necessary for t h e purpose of salvage of t h e proper ty . 

( 2 ) 



(2) The Cour t may au thor i se the t rus tees to raise t he moneys 
so au thor ised to be expended by m o r t g a g e of such lands , or sale of a p a r t 
thereof, or by mor tgage or sale of a n y other rea l or personal p roper ty 
held by the t rus tees u p o n t h e same t rus t s , or to pay the said moneys 
ou t of any moneys unde r t he control of t h e t rus tees a n d held by t h e m 
upon the same t rus t s , or to provide the said moneys par t ly in one and 
pa r t ly in ano the r of t he said modes, as to t he Cour t seems fit. 

(3) W h e n the money required is author ised to be raised by 
m o r t g a g e t h e Cour t m a y give directions to t h e t rus tees how t h e 
pr inc ipa l and in teres t are to be paid, and may requi re a s ink ing fund 
to be provided for so as to enable any such m o r t g a g e to be paid off a t 
a n y s ta ted period according to t h e n a t u r e of t h e object for wh ich t h e 
money is required, and in every case t he Cour t shall give such direct ions 
as appea r necessary and proper, so as to t h row upon the respect ive 
in teres ts of t he persons beneficially interested the i r proper propor t ion 
of t h e moneys to be expended, and in any case where money is author ised 
to be expended u p o n leasehold lands such direct ion may include 
provision for a s ink ing fund. 

(4) No purchase r or mor tgagee pay ing or advanc ing money 
upon any sale or m o r t g a g e authorised by the Cour t unde r this section 
shal l be requ i red to see to t he appl icat ion of t h e pu rchase money or 
m o r t g a g e money . 

(5) Appl icat ions to the Cour t unde r th is section m a y be 
m a d e by o r ig ina t ing summons , and the rules and pract ice of t he Cour t 
f rom t ime to t ime app ly ing to t he pract ice upon or ig ina t ing s u m m o n s 
shall app ly to appl icat ions hereunder . 

(6) I n th i s section t h e word " t rus tees " includes executors 
and adminis t ra tors . 

A c t 


