
Act No. 17, 1901. 
An Act to consolidate the enactments relating to 

Deserted Wives and Children. [4$ October, 
1901.] 

EE it enacted b y t h e K i n g ' s Mos t Exce l l en t Majes ty , by and wi th 
t h e advice and consent of t h e Legis la t ive Council and Legislat ive 

Assembly of N e w South Wales in P a r l i a m e n t assembled, and by the 
au tho r i t y of t he same, as follows :— 

P A R T I . 

Preliminary. 

1. This A c t may be cited as t he " D e s e r t e d Wives a n d C h i l d r e n 
Act , 1 9 0 1 , " and consists of t h e following P a r t s :—• 

P A R T I . — P r e l i m i n a r y — s s . 1 -3 . 
P A R T I I . — J u r i s d i c t i o n of justices—ss. 4 - 1 3 . 
P A R T III.—Evidence—ss. 1 4 - 1 7 . 

P A R T 



P A R T I V . — P u n i s h m e n t for desertion—s, 18. 

P A R T V.—Protection order—ss. 19, 20. 

P A R T VI .—Supplemental—ss . 2 1 - 2 4 

2. I n th is Act , unless tlic contex t or sub jec t -mat te r otherwise 
indicates or requires,—• 

" ju s t i ce" means jus t ice of t he peace ; 
" c h i l d " includes an i l legi t imate ch i ld ; and 
" m a s t e r " includes mistress . 

3. (1) The Acts ment ioned in t h e Schedule to this A c t are , to t he 
ex ten t the re in expressed, hereby repealed. 

(2) A n y orders made or directions given unde r a n y of t he 
Ac t s he reby repealed shall remain in force and be deal t wi th as if th is 
A c t had been in force w h e n they were so made or given and they had 
been made or given herFunder . 

P A R T I I . 

Jurisdiction of just ices. 

4. I n any case w h e r e — 
(a) any husband or fa ther has deserted his wife or child, or has 

left such wife or child w i t h o u t means of s u p p o r t ; or 
(b) any m o t h e r of a n i l legi t imate child has deserted i t or left it 

w i thou t means of suppor t 
any jus t ice may , upon compla in t on oath be ing made by such wife or 
by t he mo the r of such child, or by any reputab le person on behalf of 
such wife, mo the r , or child issue his s u m m o n s requ i r ing such husband , 
fa ther , or m o t h e r to appear before two jus t ices to show cause why h e 
should no t suppor t such wife or child, or, upon being satisfied by oa th 
of t he fact of such desert ion or leaving w i t h o u t means of support , 
m a y if he t h i n k fit— 

(i) where i t appears t h a t such husband , father , or m o t h e r is 
about to remove out of N e w South W a l e s or to remote 
par t s thereof ; or 

(ii) in any o ther case in which t h e c i rcumstances seem to 
h i m to require it, 

issue his w a r r a n t for t h e apprehens ion of such husband , fa ther , or 
mo the r . 

5. 



5. (1) Eve ry s u m m o n s under th is A c t m a y be served on the 
defendant personally, or if he cannot be found then a t h is last or most 
u sua l k n o w n place of residence. 

(2) The person serving the summons may m a k e an affidavit 
s t a t ing t he mode and t ime and place of such service, and, if personal 
service has no t been effected, t h a t t h e defendant cannot be found, and 
such affidavit may be received by the just ices hea r ing the case as proof 
of the clue service of t he s u m m o n s . 

6. (1) If a defendant agains t w h o m a s u m m o n s has been issued 
does not appear in accordance the rewi th , a n y two just ices upon proof of 
t h e service of t he summons m a y issue a w a r r a n t for his apprehension, 
or m a y proceed in the case ex par te . 

(2) I n every case where a war ran t has been issued, and t h e 
defendant canno t after s tr ict i nqu i ry and search be found to be t aken 
the reon , t he justices m a y in l ike m a n n e r proceed in the case ex par te . 

7. U p o n the hea r ing t h e just ices shall inqu i re into t he m a t t e r 
of t he complaint , and if t hey are satisfied t h a t t he wife or child is in 
fact left w i t h o u t means of suppor t and t h a t t h e defendant is able to 
con t r ibu te to t he suppor t of such wife or child, t h e just ices shall m a k e 
a n order in wr i t i ng d i rec t ing t he defendant to pay e i ther weekly or 
m o n t h l y , a n d to such person or in such m a n n e r for t he use of such 
wife or child as t h e y t h i n k fit, such sum or a l lowance as they t h i n k 
proper , and where t h e complaint is in respect of an i l legi t imate child 
t he just ices may direct t h a t the fa ther and mo the r shall con t r ibu te to 
i ts suppor t in such proport ions and in such m a n n e r as t he just ices 
t h i n k tit, a n d if i t appears t ha t t he mothe r only is able to con t r ibu te 
to t he suppor t of such child t h e just ices m a y m a k e an order against 
he r alone : 

Provided t h a t where the compla in t is by a wife aga ins t her 
husband the just ices may, upon reasonable cause shown for t he 
desert ion or leav ing wi thou t suppor t al leged, decline to m a k e any such 
order. 

8. (1) W h e n an order u n d e r t he last preceding section is m a d e 
for t h e suppor t of any wife or child, t he jus t ices may , immedia te ly 
after p ronounc ing the i r decision, requ i re t he defendant to en te r in to a 
recognizance wi th suret ies for t h e due performance, for a period not 
exceeding twelve mon ths , of such order, and in defaul t of t he defendant 
immedia te ly en te r ing in to such recognizance wi th t he requi red sureties 
t he jus t ices m a y commi t t h e defendant to gaol, the re to r e m a i n for 
any period not exceeding twelve m o n t h s , or un t i l such recognizance 
has been en te red in to or t he said order complied wi th . 

(2) W h e n an order unde r t he said section is m a d e for t h e 
suppor t of a wife the jus t ices m a k i n g such order may , ins tead of or in 
addi t ion to any o ther relief or r emedy hereunder , au thor ise a n d direct 

some 



some person to demand and receive any annuity or other income 
payable to the husband, or any moneys received or receivable or held 
by any person in trust to be paid periodically or by instalments or 
otherwise to or for such husband, or such portion of such annuity or 
income or other moneys as the justices think fit, and to appropriate the 
proceeds towards such sum or allowance in such manner as they may 
direct; and every payment made in pursuance of such direction shall 
be as valid as if made to the husband or by his authority, and such 
direction shall protect and indemnify any person acting in pursuance 
thereof. 

9. In any case if the justices besides being satisfied that the : 
wife or child is in fact left without means of support, and that t h e ' 
defendant is able to contribute to the support of such wife or child,' 
are also satisfied that the defendant has deserted such wife or child, 
they may by their said order authorise and direct some person forth­
with to seize and sell the defendant's goods, and to demand and 
receive his rents, or such portion of the said goods or rents, as the 
justices think fit, and to appropriate the proceeds towards the payment 
of the sum or allowance aforesaid in such manner as they from time to 
time direct, and if it appears on oath that the defendant has theretofore 
usually resided in New South Wales and has left the said State, the 
like order may bo made and authority given by such justices although 
no warrant or summons has been issued. 

10. Where any order has been made for the support of a wife' 
or child, any two justice's may in a summary way and with or without 
any application for that purpose make such orders in writing as they 
think necessary for better securing the payment and regulating the 
receipt of the sum or allowance ordered, or for investing and applying 
the proceeds of the goods or rents ordered and directed to be sold 
or collected, or for ensuring the due appropriation of such sum or 
allowance to the support of such wife or child, or for causing such 
child to be properly brought up and educated. 

11. Any justice may at any time in a summary way inquire 
into any alleged disobedience of, or non-compliance with, any such 
order, or with any order made by any Court of Quarter Sessions under 
this Act, and for such purpose may summon and examine all proper 
parties and witnesses and may enforce compliance, or may punish non­
compliance with such order, by the committal of the offender until 
the order has been complied with, or by the infliction of a fine not 
less than five pounds nor more than fifty pounds. 

12. Where any order has been made for the support of any 
child any two justices may with the consent of the mother if she 
can be found, or without the consent of either parent if the child 
is without means of support or the parent having the care of such child 

is 



is of vicious or abandoned character or an habitual drunkard, cause 
such child to be placed in the Destitute Children's Asylum or in any-
other public establishment approved of by them, the directors or 
managers of which are willing to receive such child, there to remain 
subject to the rules and regulations of such asylum or establishment. 
Thereupon and thereafter any two justices may by orders in writing 
direct the sum or allowance ordered for the support of such child 
to be paid to some officer of such asylum or establishment, and may 
for that purpose exercise every power given by sections ten and 
eleven to one or two justices. 

13. Any justice on being satisfied by oath that any husband, 
father, or mother is about to remove out of New South Wales, or to 
remote parts thereof, to defeat any of the provisions of this Act or any 
order made hereunder, may issue his warrant for the apprehension of 
such husband, father, or mother to be dealt with under this Act. 

P A R T I I I . 
Evidence. 

1 4 . In all proceedings under this Act the wife and the husband 
shall be competent and compellable witnesses, but no admission or 
statement then made by such wife or husband shall be used upon any 
other occasion. 

1 5 . (1) Any woman who complains that she has been deserted 
by her husband or left by him without means of support shall, upon 
the hearing, produce direct evidence of her marriage to the defendant, 
or if she is unable to produce such evidence to the satisfaction of the 
justices, shall make affidavit before them setting forth the time, 
place, and circumstances of the marriage. Any order made in any 
such case may be rescinded by any two justices upon proof of the falsity 
of the averments contained in the said affidavit. 

(2) No man shall in any case be taken to be the father of 
an illegitimate child upon the oath of the mother only. 

1 6 . A wife compelled to leave her husband's residence under 
reasonable apprehension of clanger to her person, or under other 
circumstances which may reasonably justify her withdrawal from such 
residence shall, for the purposes o f this Act, b e deemed to have been 
deserted without reasonable cause. 

1 7 . Where any husband has quitted h i s Avife or any parent 
his child for a period exceeding sixty days, during seven at the least 
of which such wife or child has been left by such husband or 
parent without means of support, such husband or parent shall prima 
facie be deemed to have deserted such wife or child. 

Nothing 



Nothing in this section shall prevent any justices from adjudging 
the fact of desertion on other evidence, or on proof of abandonment 
for a less period than sixty days if they think fit. 

P A R T I V . 

Punishment for desertion. 

1 8 . Any parent, being able to maintain his child, who wilfully 
and without lawful or reasonable cause or excuse deserts any such 
child under the age of sixteen years, and leaves it without means 
of support, shall be guilty of a misdemeanour, and shall be liable to 
imprisonment for a term not exceeding one year. 

P A R T V. 

Protection order. 
1 9 . (1) A wife deserted by her husband may, at any time after 

such desertion, apply ex parte to the Supreme Court or District Court, 
or to any Judge thereof, for an order to protect any personal property 
which she may acquire after such desertion against her husband or his 
creditors or any person claiming under him. Such order shall in all 
cases be made on such Court or Judge being satisfied by affidavit of 
the fact of such desertion, and that the same was without reasonable 
cause, and shall contain a statement of the day of such desertion, and 
shall have the effect of protecting all personal property, acquired by 
such wife at any time after such desertion, from her husband and his 
creditors and all persons claiming under him. 

(2) While such order continues in force such wife shall 
with respect to such personal property as aforesaid, and to all contracts 
in reference thereto, and to all other contracts entered into by her 
after the making of such order and not relating to real estate, be 
regarded in all respects as a feme sole, and if the husband or any of 
his creditors or any person claiming under him, without the permission 
of the wife, seizes, takes, or holds possession of any property protected 
as aforesaid, such wife may sue such husband, creditor, or other person 
for the restoration of the specific property so seized, held, or taken, 
and may recover in such suit, in the event of such property not being 
restored, a sum equal to double the value of the same with double 
costs of suit. 2 0 . 



2 0 . (1) After the making of any such order the husband, or 
any of his creditors or any person claiming under him, may at any 
time apply on notice to the wife to the Supreme Court or District 
Court, or to any Judge thereof, that such order may be rescinded, and 
the same shall be rescinded in all cases where it is proved to the 
satisfaction of such Court or Judge, by affidavit or oral evidence or 
both, that such wife was not deserted without reasonable cause, or 
that since the making of the order she and her husband have cohabited 
or resided together. 

(2) I f such order is rescinded, the husband shall have and 
be subject to the same rights and liabilities as if such order had not 
been made. 

P A R T V I . 

Supplemental. 

2 1 . Any two justices from time to time may, upon the 
application of any wife or child or of the husband or parent, and upon 
notice, given in such manner as the justices shall direct, to all parties 
to be affected thereby, vary any order made for the support of any wife 
or child. 

2 2 . No action shall lie against any justice for any thing done 
or commanded by him in pursuance of the provisions of this Act unless 
there is direct proof of corruption or malice, and unless such action is 
commenced within three months after the cause of action arose; 
and if any justice is sued for any thing done in pursuance of this Act, 
he may plead the general issue, and give this Act and the special 
matter in evidence. 

2 3 . The amount of every fine imposed under this Act shall be 
appropriated and applied as follows, that is to say : one moiety thereof 
as the justices direct, either wholly for the use of the wife or child 
in respect of whose support the original order has been made, or 
partly for that use and partly for the use of the informer or party 
prosecuting; and the other moiety shall be paid to the Treasurer for the 
public uses of New South Wales. 

2 4 . Nothing in this Act shall take away or diminish the 
common law liability of a husband in respect of contracts made by a 
wife deserted by her husband without reasonable cause. 

S C H E D U L E . 



S C H E D U L E . 

Reference to Act. Title or short title. Extent of repeal. 

4 Vic. No. 5 ... 

22 Vie. No. G ... 

22 Vic. No. I S ... 

An Act to provide for the Maintenance of 
Deserted Wives and Children. 

An Act to amend the Act for the Maintenance 
of Deserted Wives and Children. 

District Courts Act of 1858 

The whole. 

The whole. 

Section 81 . 


