No. XXIL.

comos Lav AN Act to amend the process practice and mode

PROCEDURE.

— of Pleading at Law in the Supreme Court.
[19th September, 1853.]

ITEREAS the process practice and mode of pleading in the

Supreme Court at Common Law may be rendered more simple

and speedy  Be it enacted by the Governor of New South Wales with

the advice and consent of the Legislative Council thercof as follows :—

Commeneement of 1. The provisions of this Act shall come into operation on the

Act. first day of January in the year of our Lord one thousand eight
hundred and fifty-four.

Commencement of — Cominencement of Personal Actions against defendants whether in or
Actions.

ction. out of the jurisdiction of the Court.

Personal actions 2. All personal actions brought in the Supreme Court where

when defendant, — the defendant s residing or supposed to reside within the jurisdiction
jurisdiction to he  OF thie said Court shall be commenced by writ of summons in the form
commenced by writ

e o contained in the Schedule A to this Act annexed marked No. 1 and in
No. Lot Schedule A. every such writ and copy thercof the place of the residence or supposed

residence
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residence of the party defendant or wherein the defendant shall be or
shall be supposed to be shall be mentioned and such writ shall be
issued by the Prothonotary or such other officer as the Court shall
direct.

3. It shall not he nceessary to mention any form or cause of No form or cause of
action in any writ of summons or in any notice of writ of summons i5tion tobe meu-
issucd under the authority of this Act.

4. Every writ of summons shall contain the names of all the Writ to state names
defendants and shail not contain the name or names of any defendant ;;‘,;‘},1,;‘;‘g:;;“‘;;j;‘,ut',“‘
or defendants in more actions than one.

Every writ of summons shall bear date on the day on which Writ to be dated on
the same shall be issued and shall be tested in the name of the Chief &) of issuing and
Justice or in case of a vacancy of such office then in the name ot the Chief or Senior
Senior Puisne Judge of the Court. Judge.

6. Every writ of summons shall be indorsed with the name wiit to be indorsed
and place of abode of the attorney actually suing out the same and :)‘1'ﬂ‘tt‘::'::y‘(‘,‘l"a‘b”d“
when the attorney actually suing out any writ shall sue out the same memoandom that
as agent for an attorney in the oountry the name and place of abode ﬂ‘;lﬁ]l.'{:ful;ﬁ:: ;(“::}m
of such attorney in the country shall also be indorsed upon the said
writ and in case no attorney shall be employed to issue the writ then
it shall be indorsed with & memorandum expressing that the same has
heen sued out by the plaintiff in person mentioning the city town or
parish and also the name of the hamlet street and number of the house
of such plaintift’s residence if any such there he.

Every attorney whose name shall be indorsed on any writ Attorey on demand
issued by authority of this Act shall on demand in writing made by or ff‘l‘llt“f:;‘l‘l‘e’d“{}; hor
on hehalf of any defendant declave forthwith whether stch writ has authority anl t
been issued by him or with his authority or privity and if he shall dechure namo and -

de o 118 chient 1
answer in the aflirmative then he shall also in case the Court or a ordered.
Judge shall so order and direct declare in writing within a time to be
allowed by such Court or Judge the profession occupatlon or quality
and place of abode of the plam‘mﬂ' on pain of heing guilty ol a contempt
of the Court from which such writ shall appear o have been issued
and if such attorney shall declare that the writ was not issued by him I wit issued with-
or with his authority or privity all proceedings upon the same shall Do gy **
stayed and no further proceedings shall be taken thercupon without cecdingstobe stayed.
leave of the Court or a Judge.

Upon the writ and copy of any writ served for the payment of Indovscment of debt
any debt the amount of the debt shall be stated and the amount of what and copy of writ for
the plaintiff®s attorney claims for the costs of such writ copy and t‘]l‘l:‘;fl_:"'c‘:l‘d'i"‘]"{f:fvm
service and attendance to reccive debt and costs and it shall be further ne stayed on pay-
stated that upon payment thereof within days to the plaintiff ment within
or his attorney further proceedings will be stayed which indorsement

shall be written or printed in the following form or to the like effeet—

“The plaintiff claims £ for debt and
“ L for costs and if the amount thercof be
“ paid to the plaintiff or to his attorney within
“days from the service hereof further proceedings will
“ be stayed”
BuL the defendant shall be at liberty notwithstanding such payment
to have the costs taxed and if more than one-sixth shall be disallowed
the plaintiff’s attorney shall pay the costs of taxation.

9. The plaintiff in any such action may at any time during six conement wiits
months from the issuing of the original writ of summons issue onc¢ or ™ be issucd,
more concwrrent writ or writs o 1(11 concurrent writ to bear teste of

bhe same day as the original writ and to be marked by the Protho-
notary with the word i concurrent” and the date of issuing the
concurrent writ Provided that such concurrent writ or wrlts sl 111 only

. be

days.
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be in force for the period during which the original writ in such action
shall he in force.

Renewal of writs of 10. No original writ of summons shall be in force for more

summons to save the than six months from the day of the date thereof including the day

Statute of Limitation . “ .

and for other pur- - Of such date but if any defendant therein named shall not have been

poses. served therewith the original or concurrent writ of summons may be
renewed at any time before its expiration for six months from the
date of such renewal and so from time to time during the currency of
the renewed writ by being marked by the proper o officer with the date
of such renewal upon dohverv to him by the plaintiff or his attorney
of a preecipe in such form” as has heretofore heen required to be
delivered upon the obtaining of an alias writ and a writ of summons
so renewed shall remain in force and be available to prevent the
operation of any Statute whereby the time for the commencement of
the Act may be limited and for all other purposes from the date of the
issuing of the original writ of summons.

Renewal of writs 11. Where any writ of summons in any such action shall have

iSsued before thix— haen issued before and shall be in force at the commencement of this
Act such writ may at any time before the expiration thercof be renewed
under the provisions of and in the manner dirccted by this Act and
where any writ issued in continuation of a preceding writ shall be in
force and unexpired or where onec month next after the expiration
thercof shall not have elapsed at the commencement of this Act such
continuing writ may be filed in the office of the Court within one
month next after the expiration of such writ or within twenty days
after the commencement of this Act and the original writ of summons
in such action may therenpon hut within the same period of one
month next after the expiration of the continuing writ or within
twenty days after the commencement of this Act he renewed under
the provisions of and in the manner directed by this Act and cvery
such writ shall after such renewal have the same duration and effect
for all purposes and shall if necessary be subsequently renewed in
the same manner as if it had originally issued under the authority of
this Act.

Production of re- 12. The production of a writ of summons purporting to be

newed writ evidence yyarked as aforesaid by the proper officer shewing the same to have

action. been rencwed according to this Act shall be sufficient evidence of its
having been so renewed and of the commencement of the action as of
the first date of such renewed writ for all purposes.

Tndorsement of ser- 13. The person serving the writ of summons shall within three

viecc tobemade. dayg after such service indorse on the writ the day of the month and
week of the service thereof otherwise the plaintiff’ shall not he at
liberty in case of nonappearance to procced under this Act and every
affidavit of service of such writ shall mention the day on which such
indorsement was made.

As to service of writ 14. Every such writ of summons issued against a Corporation

on Corporation. ageregate may be served on the Mayor or other head officer or on the
Town Clerk Treasurer Clerk or Sceretary of such Corporation.

Proceedings where 15. The service of the writ of summons wherever it may be

personal servics cun- practicable shall be personal but where reasonable efforts have been
made without success to effect personal service a true copy of the writ

may be left at the defendant’s then usual place of ahbode with some

competent person there then residing to be named or otherwise

sufliciently described in the affidavit of service hereinafter mentioned.

As toactions against 16. In case any defendant being a British subject is residing
Uinsheibizelsre out of the jurisdiction of the said Supreme Court it shall be lawful
jurisdiction of for the plaintiff to issue a writ of summons in the form contained in
supreme Cowrt. e said Schedule A No. 2 which writ shall bear the indorscment con-

tained
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tained in the said form purporting that such writ is for service out of
the jurisdiction of the said Supreme Court and the time for appearance
by the defendant to such writ shall be regulated by the distance from
Sydncey of the place where the defendant is residing and it shall be
Iawful for the Court or Judge upon being satisfied by aflidavit that
there is a cause of action which arose within the jurisdiction or in
respect of the breach of a contract made within the jurisdiction and
that the writ was personally served upon the defendant or that reason-
able efforts were made to cffect personal service thercof upon the
defendant and that it came to his knowledge and cither that the
defendant wilfully neglects to appear to such Writ or that he is living
out of the jurisdiction of the said Court in order to defeat and dohv
his creditors to direct from time to time that the plaintiff shall be at
liberty to procced in the action in such manner and subject to such
conditions as to such Court or Judge may seem fit having vegard to
the time allowed for the defendant to appear being reasonable and to the
other circumstances of the case Provided always that the plaintiff shall
and he is hereby required to prove the amount of the debt or damages
claimed by him in such action either before a a jury upon a w vit of
inquiry or before the Prothonotary of the said Supreme Court in the
manner hereinafter provided according to the nature of the case as
such Court or Judge may direct and the making such proof shall be
a condition prccedcnt to his ohtaining ']udgmunt.

2671

17. In any action against a person residing out of the juris- Astoactionsagainst

diction of the said Court and not being a British subject the like foreigners residing
) out of the juris-

proceedings may be taken as against a British subject resident out of diction of Supreme

the jurisdiction save that in licu of the form of writ of summons in %ot

Schedule A No. 2 the plaintiff shall issue a writ of summons according
to the form contained in the said Schedule No. 3 and shall in manner
aforesaid serve a notice of such last-mentioned writ upon the defendant
therein mentioned which notice shall be in the form contained in the
said Schedule also marked No. 3 and such service shall he of the same
force and effect as the service of the writ of summons in any action
against a British subject resident abroad and by leave of the Court or
a Judge upon their or his being satisfied by affidavit as aforesaid the
like proceedings may be had and taken thereupon.

18. If the plaintift or his attorney shall omit to insert iIn or Omission toinsertor
indorse on any writ or copy thereof any of the matters required by indorse matters inor

this Act to be inserted therein or indorsed thercon such writ or copy it.
thereof shall not on that account be held void but it may be set aside
as irregular or amended upon application to be made to the Court or
to a Judge and such amendment may be made upon any application
to sct aside the writ upon such terms as to the Court or Judge may
secm fit.

on writ not to nullify

19. If ecither of the forms of writ of summons contained in the Substitution by

said Schedule A marked respectively Nos. 1 2 and 3 shall by mistake or

wistake or inadver-
tence of one form of

inadvertence be substituted for any ‘other of them such mistalke or inad- writ for another may
, be amended by
vertence shall not be an obhjection to the writ ors any other proceeding in jygec with o

such action but the writ may upon an ex parée application to a J u(lwo without costs.

whether before or after any d])l)hC’Lthll to set aside such writ or any
proceeding thereon and whether the same or notice thereof shall have
been served or not be amended by such Judge with or without costs.

20. A writ for service within the jurisdiction may Dbe issued Writs for service

and marked as a concurrent writ with one for service out of the j juris-

within and without
jurisdiction may be

diction and a writ for service out of the jurisdiction may be issued and concurrent und’vice

marked as a concurrent writ with one for service within t]l(} ]ul’l\(hCUOH

versd.

21. Any affidavit for the purpose of enabling the Court or a amaavits in certain

: . N . N R N \ . cases may bu sworn
Judge to direct proceedings to be taken against a defendant ve siding [ages Mol el

out of the jurisdietion of the said Court may be sworn before any
2 B—VOL. 4. Consul

L3 O
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Consul General Consul Vice Consul or Consular Agent for the time
being appointed by Her Majesty at any forcign port or place and every
affidavit so sworn by virtue of this Act may be used and shall be
admitted in evidence saving all just exceptions provided it purport to
be signed by such Consul General Consul Vice Consul or Consular
Aﬂ'ent upon proof of the official character and signature of the person
appearing to have signed the same Provided always that if any
person shall forge the signature of any such affidavit or shall use or
tender in evidence any such aflidavit with a false or counterfeit signa-
ture thereto knowing the same to be falsc or counterfeit he shall be
guilty of felony and shall upon conviction be liable to transportation
for scven years or fo imprisonment for any term not exceeding three
years nor less than one year with hard labor and cvery person who
shall be charged with committing any felony under this Act may be

dealt with indicted tried and if convicted scntenced and his offence
may be laid and charged to have been committed in tne place in which
he shall be apprehended or be in custody and every accessary before
or after the fact to any such offence may be dealt with indicted tried
and if convicted sentenced and his offence may be laid and charged to
have been committed in any place in which the prineipal offender
may be tried Provided also that if any person shall wilfully and
corruptly make a false affidavit before such Consul General Consul
Vice Consul or Consular Agent every person so offending shall be

deemed guilty of perjury in like manner as if such false affidavit
had been made in New South Wales hefore competent authority and
shall and may be dealt with indicted tried and if convicted sentenced
and his offence may be laid and charged to have been committed in
any place in which he shall be apprehended or be in custody as if

his offence had been actually committed in that place.

Special indorsement 22. In all cases where the defendant resides within the juris-
of the (}:M};;?l‘)&':‘t:f diction of the Court and the claim is for a debt or liquidated demand
demands may be i money with or without interest arising upon a contract express or
made on the wiit. jmplied as for instance on a bill of exchangc promissory note or cheque
or other simple contract debt or on a bond or contract under seal for

payment of a liquidated amount of money or on a statute where the

sum sought to be recovered is a fixed sum of money or in the nature

of a debt or on a guarantee whether under seal or not where the claim
. against the pll]l('l])‘ll is in respect of such debt or liquidated demand

' bill cheque or note the plaintiff shall be at liberty to make upon the

writ of summons and copy thereof a special indorsement of the

particulars ot his elaim in the form contained in the said Schedule A

Special indorsement No. 4 or to the like effect and when a writ of summons has been
o stand for putiet-indorsed in the special form hereinbefore mentioned the indorsement
shall be considered 2s particulars of demand and no further or other
particulars of demand need be delivered unless ordered by the Court

or a Judge.
Pmile'gfgyf;‘?z“ ;;;iul . Appearance of the defendant and proceedings of the plaintiff in
of uppearance. (l(jfault Qf appearance.
Final judgment npon 23. In case of nonappearance by the defendant where the writ
wiitspecially . of summons is indorsed in the speeial form hereinbefore provided it
of appearance. shall be lawful for the plaintiff on filing an affidavit of due service of

the writ of summons in accordance with the provisions of this Act and
a copy of such writ at once to sign final judgment in the form contained
in the Schedule A No. 5 for any sum not exceeding the sum indorsed on
thie writ together with interest at the rate spec ified if any to the date
of the Judgment and a sum for costs (to be fixed by the Judges of the
said Supreme Court) unless the plaintifl’ claim more than such fixed
sum in which case the costs shall be taxed in the ordinary way and the
plaintiff
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plaintiff may upon such judgment issue exccution at the expiration of
eight days from the last day for appcarance and not before Provided
always that it shall be lawful for the Court or a Judge either hefore or
after final judgment to let in the defendant to defend upon an applica-
tion supported by satisfactory aflidavits accounting for the non-
appearance and disclosing a defence upon the merits.

21. Tn case of such nonappearance where the writ of summons Judgment for non-

is not indorsed in the special form hereinbefore provided it shall and ‘t‘lll‘fﬁj‘:l‘t“ffrx't“‘"’
may be lawful for the plaintiff on filing an aflidavit of due service of indorsed in the
the writ of summons in accordance with the provisions of this Act and svreciat form.
a copy of the writ of summons to file a declaration indorsed with o
notice to plead in eight days and to sign judgment by default at the
expiration of the time to plead so indorsed as aforesaid and in the
event of no plea heing delivered where the cause of action mentioned
in the declaration is for any of the claims which might have been
inserted in the special indorsement on the writ of summons herein-
before provided and the amount claimed is indorsed on the writ of
summons the judgment shall be final and execution may issue for an
amount not exceeding the amount indorsed on the writ of summons
with interest at the rate specified if any and the sum fixed by the
Judges for costs as hercinbefore mentioned unless the plaintift’ claim
more in which case the costs shall be taxed in the ordinary way
Provided always that in such case the plaintiff shall not be entitled to
more costs than if he had made such special indorsement and signed
J udgmont upon nonappearance.

25. The d(‘iend‘mt may appear at any time before judgment Appearance tobe
and if he appear after the time specified in the writ of summons he hatore ey time
shall after noticc of such appearance to the plaintiff or his attorney be
in the same position as to pleadings and other proccedings in the
action as if he had appeared in"time Provided always that a defendant
appearing after the time appointed by the writ shall not be entitled to

‘any further time for pleading or any other proceeding than it he had
appeared within such appointed time.

26. Every appearance by the defendant in person shall give an appearance by the
address at which it shall be sufficient to leave all pleadings and other ;‘;fj pdunt in person
proceedings not requiring personal serviee and if such address be not which procecdings
given the appearance shall not be received and if an address so given may beserved.
shall be illusory or fictitious the appearance shall be irregular and
may be set aside by the Court or a Judge and the plaintiff may be
permitted to proceed by sticking up the proceedings in the Protho-
notary’s Office without further service.

27. The mode of appearance to cvery such writ of summons or Mode of appearance
under the authority of this Act shall be by delivering a memorandum to writ of summons.
in writing according to the following form or to the like cffect—

(19 » l

A. plaj ntlf;ragamst CDA e defendant C. D. ap-

against C.D. and unothcr > El.)ei}.s i&gfgg;nfor C. D

r

against C. D. and others |

[Ij the defendant appears wn peirson here give his address)

Entered the day of 18 7
Such memorandum to he delivered to the proper officer and to he
dated on the day of the delivery thercof.

28. All such proceedings as are mentioned in any writ or notice Procecdings men-
issued under this Act shall and may be had and taken in default of a foned ,;;;y‘{;.”h‘;;{
defendant’s appearance. and taken.

29. In any action brought against two or more defendants Proccedings where
where the writ of summons is mdorscd in the special form hereinbetore f[?}(yl 1?10::&‘:{,},1:';1 o

provided if one or more of such defendants only shall appear and a writ specially ju-
another

appears for him.

Yomis

xRy _
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Nonjoinder and mis-
joinder of plaintitls
may be amended
before trial,

Nonjoinder and mis-
Jjoinder of plaintifts
may be amended at
the trial as in cases
of amendments of
variances under 3 &
4 W.IV.c. 42
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another or others of them shall not appear it shall and may be lawful
for the plaintiff to sign judgment against such defendant or defendants
only as shall not have appeared and before declaration against the
other defendant or defendants to issue execution thercupon in which
case he shall be taken to have abandoned his action against the defen-
dant or defendants who shall have appearcd or the plaintiff may before
issuing such execution declare against such defendant or defendants
as shall have appeared stating by way of suggestion the judgment
obtained against the other defendant or defendants who shall not have
appeared in which case the judgment so obtained against the defendant
or defendants who shall not have appeared shall operate and take
effect in like manner as a judgment by default obtained before the
commencement of this Act against one or more of the several
defendants in an action of debt before the commencement of this Act.

Joinder of parties to actions.

30. It shall and may he lawful for the Court or a Judge at any
time before the trial of any cause to order that any person or persons
not joined as plaintiff or plaintiffs in such cause shall be so joined or
that any person or persons originally joined as plaintiff or plaintiffs
shall be struck out from such cause if it shall appear to such Court
or Judge that injustice will not be done by such amendment and that
the person or persons to be added as aforesaid consent either in person
or by writing under his her or their hands to be so joined or that the
person or persons to be struck out as aforesaid were originally intro-
duced without his her or their consent or that such person or persons
consent in manner aforesaid to be so struck out and such amendment
shall be made upon such terms as to the amendment of the pleadings
(if any) postponement of the trial and otherwise as the Court or Judge
by whom such amendment is made shall think proper and when any
such amendment shall have been made the liability of any person or
persons who shall have been added as co-plaintiff or co-plaintiffs shall
subject to any terms imposed as uforesaid be the same asif such person
or persons had been originally joined in such cause.

31. In case it shall appear at the trial of any action that there
has been a misjoinder of plaintiffs or that some person or persons not
joined as plaintiff or plaintiffs ought to have been so joined and the
defendant shall not at or before the time of pleading have given notice
in writing that he objects to such nonjoinder specifying therein the
name or names of such person or persons such misjoinder or nonjoinder
may be amended as a variance at the trial by the Court or a Judge in
like manner as to the mode of amendment and proceedings consequent
thereon or as near thereto as the circumstances of the case will admit
as in the case of amendments of variances if it shall appear to such
Court or Judge that such misjoinder or nonjoinder was not for the pur-
pose of obtaining an undue advantage and that injustice will not be
done by such amendment and that the person or persons to be added as
aforesaid consent either in person or by writing under his her or their
hands to he so joined or that the person or persons to be struck out
as aforesaid were originally introduced without his her or their consent
or that such person or persons consent in manner aforesaid to be so
struck out and such amendment shall be made upon such terms as the
Court or Judge by whom such amendment is made shall think proper
and when any such amendment shall have been made the liability of
any person or persons who shall have been added as co-plaintiff or
co-plaintiffs shall subject to any terms imposed as aforesaid be the
same as if such person or persons had been originally joined in such
action and every Circuit Court or Officer presiding at any trial shall
be deemed a Court or Judge within the meaning of this section.

32.



1853. 17° VIC. No. 21. 2675

Common Law Procedure.

32. In case such notice be given or any plea in abatement of Upon notice or plea
nonjoinder of a person or persons as co-plaintiff or co-plaintiffs in ;’fl l'l"‘]’t':}}’,“]’,‘};f(:td_
cases where such plea in abatement may be pleaded be pleaded by the ingsmayhe amended.
defendant the plaintiff shall be at liberty without any order to amend
the writ and other proccedings before plea by adding the name or
names of the person or persons named in such notice or plea in
abatement and to proceed in the action without any further appearance
on payment of the costs of and occasioned by such amendment only
and in such case the defendant shall be at liberty to plead de novo.

33. It shall and may be lawful for the Court or a Judge in the Misjoinder of defend-
case of the joinder of too many defendants in any action on “contract amts iy e anended
at any time before the trial of such cause to order that the name or
names of one or more of such defendants be struck out if it shall
appear to such Court or Judge that injustice will not be done by such
amendment and the amendment shall be made upon such terms as the
Court or Judge by whom such amendment is made shall think proper
and in case it shall appear at the trial of any action on contract that
there has been a misgjoinder of defendants such misjoinder may be
amended as a variance at the trial in like manner as the misjoinder of
plaintiffs has heen hereinbefore directed to be amended and upon such
terms as the Court or Judge or other presiding officer by whom such
amendment is made shall think proper.

34. In any action on contract where the nonjoinder of any tpon plea in abate-
person or persons as a co-defendant or co-defendants has been pleaded 2;‘3}};";({‘\:‘;“’;',‘r‘l“
in abatement the plaintiff shall be at liberty without any order to ceedings may he
amend the writ of summons and the declaration by adding the name or et
names of the person or persons named in such pleain abatement as joint
contractors and to serve the amended writ upon the person or persons
so named in such plea in abatement and to proceed against the
original defendant or defendants and the person or persons so named
in such plea in abatement Provided that the date of such amendment
shall as between the person or persons so named in such plea in
abatement and the plaintiff be considered for all purposes as the
commencement of the action.

35. In all cases after such plea in abatement and amendment Provision in the ease
i it shall appear upon the trial of the action that the person or persons ¢f sibseauent pro
so named in such pleain abatcment was or were jointly liable with the persons named in a
original defendant or defendants the original defendant or defendants }:}f.'”,”“'_’,‘,ii‘)li’f,‘f{;'l'."ﬁ,'}t
shall be entitled as against the plaintiff to the costs of such plea in defendants.
abatement and amendment but it at such trial it shall appear that the
original defendant or any of the original defendants is or are liable but
that one or more of the persons named in such plea in abatement is or
arc not liable as a contracting party or parties the plaintil’ shall never-
theless he entitled to ]udrﬂnent against the other defendant or
defendants who shall appear to be liable and cvery defendant who is
not so liable shall have judgment and shall be entitled to his costs as
against the plaintift who shall he allowed the same together with the
costs of the plea in abatement and amendment as costs in the cause
against the original defendant or defendants who shall have so pleaded
in abatement the nonjoinder of such person Provided that any such
defendant who shall have so pleaded in abatement shall be at liberty on
the trial to adduce evidence of the liability of the defendants named
by him in such plea in abatement.

36. In any action brought by a man and his wife for an injury Joindr of claims by
done to the wife in respect of which she is necessarily joined as co- rpipdont >ite |
plaintiff it shall be lawful for the husband to add thereto claims in his of busband.
own right and separate actions brought in respect of such elaims may be
consolidated if the Court or a J udﬂ'e shall think fit Provided thut in the

case

.

s -

At
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case of the death of either plaintiff such suit so far only as relates to
the causes of action if any which do not survive shall abate.

Joinder of causes of
aclion.

Different causes of 37. Causcs of action of whatever kind provided they be by and

gi?ig;:lﬁnytebir-ii:il'ged against the same parties and in the same rights may be joined in the

may be ordered.  same suit, but this shall not extend to replevin or ejectment and where
two or more of the causes of action so joined are local and arise in
different districts the venue may be laid in cither of such districts but
the Cowrt or a Judge shall have power to prevent the trial of different
causes of action together if such trial would be inexpedient and in
such case such Court or Judge may order separate records to be made
up and separate trials to be had.

Joinder of causes of uction.

Ruestions by Determination of questions raised by consent of the partics without
Y
ronsent without h
pleading. pleading.
Q uestions of fact 38. Wherce the partics to an action are agreed as to the questions
may after writ of fact to be decided between them they may after writ issued and

issited by consent N . ! . "
and leave of a Judge hefore judgment by consent and ovder of a Judge (which order any

gfe;?li;"j}s“"i“‘(’“t Judge shall have power to make upon being satisfied that the parties
) have a bond fide interest in the decision of such questions and that the

same are fit to he fried) proceed to the trial of any questions of [act
without formal pleadings and such questions may be stated for trial in
an issue in the form contained in the said Schedule A No. 6 and such
issue may he entered for trial and tried accordingly in the same manner
as any issue joined in an ordinary action and the proceedings in such
action and issue shall be under and subject to the ordinary control
and jurisdiction of the Court as in other actions.

Agrecment may he 39. The parties may if they think fit enter into an agreement

et o AN writing which shall he embodied in the said or any subsequent order

and costs according that upon the finding of the jury in the affirmative or negative of such

to the result of the - jesnie a sum of money fixed by the parties or to be ascertained by the
jury upon a question inserted in the issue for that purpose shall be
paid by one of such parties to the other of them either with or with-
out the costs of the action.

Judgment to be 10. Upon the finding of the jury in any such issue judgment

id ace g to . N .

the agreement and - 1Ay be entered for such sum as shall be so agreed or ascertained as

grecution issued - aforesaid with or without costs as the case may be and exccution may

stayed. issue upon such judgment forthwith unless otherwise agreed or unless
the Court or a Judge shall otherwise order for the purpose of giving
either party an opportunity for moving to set aside the verdict or for
a new trial.

Proceedings upon 41. The proceedings upon such issue may be recorded at the

e P instance of either party and the judgment whether actually recorded
or not shall have the same effect as any other judgment in a contested
action.

Questions of law may 42. The parties may after writ issued and before judgment by

be raised after writ . .
issucd hy consent &, consent and order of a Judge state any question or questions of law

without pleading.  jn a special case for the opinion of the Court without any pleadings.
Agreement as to pay- 43. The parties may if they think fit enter into an agreement
mont i’fc(’,’}ﬁ?ﬁg ondin writing which shall be embodied in the said or any subsequent
judgment upon order that upon the judgment of the Court being given in the
Fpecial case. affirmative or negative of the question or questions of law raised by
such special case a sum of money fixed by the partics or to be
ascertained by the Court or in such manner as the Court may direct
shall be paid by one of such parties to the other of them either with
or without costs of the action and the judgment of the Court may be
entered for such sum as shall be so agreed or ascertained with or

without
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without costs as the case may be and execution may issue upon such
judgment forthwith unless otherwise agreed.

A4 In casc no agreement shall e entered into as to the costs Coststo follow the
of such action the costs shall follow the event and he recovered by the :‘)lf'e’tl‘r‘,’l‘ét‘(‘f other-
successful party.

Language and form of pleadings in general. Pleadings in general.

4. All statements which need not be proved such as the state- Fictitious and neea-
ment of time quantity quality and value where these are immaterial {5 Sverments not
the statement of losing and finding and bailment in actions for goods
or their value the statement of acts of trespass having been committed
with force and arms and against the peace of our Lady the Queen the
statement of promises which need not be proved as promises in in-
debitatus counts and mutual promises to perform agreements and all
statements of a like kind shall be omitted.

16. Either party may object by demurrer to the pleading of the Judement upou
opposite party on the O'round that such pleading does not set forth g(z‘:}‘l‘(‘l’l;‘ut&b{]f““‘
sufficient ground of ac tion defence or reply as the case may be and very right of the
where issue is joined on such demurrer the Court shall procecd and
give judgment according as the very right of the cause and matter in
Taw shall appear unto them withous 1'00’211'(11n0' any imperfection omis-
sion defect in or lack of formandno ]udﬂ‘meni shall be arrested stayed
or reversed for any such imperfection omission defect in or lack of
form

47. No pleading shall be deemed insufficient for any defect Objections by way

. oS . ) . of" special demurrer
which could heretofore only be objected to by special demurrer. taken away.

48. If any pleading be so framed as to prejudice embarrass o Pleadings framed to
delay the fair trial of the action the opposite party may apply to the i{;‘k&”(;m may be
Court or a Judge to strike out or amend such pleading and the Court amended.
or any Judge shall make such order respecting the same and also
respecting the costs of the application as such Court or Judge shall
see fit.

49. Every declaration and other pleading shall be entitled of Pleadings to be

. - - . dated and entered ay
the Supreme Court and of the day of the month and the year when o time of pleading
the same was pleaded and shall hear no other time or date and ev ery tless order to the
declaration and other pleading shall also be entered on the record “*™
under the date of the day of the month and year when the same
respectively took place and without reference to any other time or
date unless otherwise specially ordered by the Court or a Judge.

50. It shall not he necessary to make profert of any deed OY Profert and oyer
other document mentioned or relied on in any pleading and if profert abolished.
shall be made it shall not entitle the opposite party to erave oyer of or
set out upon oyer such deed or other document.

51. A party pleading in answer to any pleading in which any Document may be
document is mentioned or referred to shall be at liberty to set out the :f:{fﬁ’ﬁ"l':‘,‘ﬂ Do com-
whole or such part thereof as may be material and the matter so set pleading iu which it
out shall he decmed and taken to be part of the pleading in which it b st fuith
is set out.

52. It shall be lawful for the plaintiff’ or defendant in any Performance of con-

ditions precedent
action to aver performance of conditions precedent generally and the may be averred
opposite party shall not deny such averment generally but shall specify generally.
in his pleading the condition or conditions precedent the performance

of which he intends to contest.

Time and inanner of declaving and particulars of demand. Declaration.

53. A plaintift shall he deemed out of Court unless he declare phintir to declare

within one year after the writ of summons is returnable. withiu a year.
Ok,
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54. Every declaration shall commence as follows or to the like
effect—

[Venue] “4.B. by E.F. his attorney [or in person as the case

“amay be] sues C.D. for [here state the cause of action|”
and shall conclude as follows or to the like effect—

¢ And the plaintiff claims £ [or if the action is

“brought to recover specific goods the plaintiff claims a
¢ return of the said goods or their value and £
¢ for their detention. ]”

55. In all cases in which after a plea in abatement of the non-
joinder of another person as defendant the plaintiftf shall without
having proceeded to trial on an issue thereon commence another action
against the defendant in the action in which such plea in abatement
shall have been pleaded and the person named in such plea in abate.
ment as joint contractor or shall amend by adding the omitted defen-
dant the commencement of the declaration shall be in the following
form or to the like eftect—

[ Venue] ““ 4. B. by E. I. his attorney [or in his own proper

“ person §c.] sues (. .D. and G. H. which said C. D. has
‘¢ herctofore pleaded in abatement the nonjoinder of the
“said G. II. for” §e.

56. In actions of libel and slander the plaintiff shall be at
liberty to aver that the words or matter complained of were used in a
defamatory sense specifying such defamatory sense without any
prefatory averment to shew how such words or matter were used in
that sense and such averment shall be put in issue by the denial of
the alleged libel or slander and where the words or matter set forth .
with or without the alleged meaning shew a cause of action the
declaration shall be suflicient.

Pleas and subsequent pleadings.

57. In cases where the defendant is within the jurisdiction the
time for pleading in bar unless extended by the Court or a Judge
shall be cight days and a notice requiring the defendant to plead
thereto in cight days otherwise judgment may whether the declaration
be delivered or filed be indorsed upon the declaration or delivered
separately.

58. Lixpress color shall no longer be necessary in any pleading.

59. Special traverses shall not be necessary in any pleading.

GO. In a plea or subsequent pleading it shall not be necessary
to use any allegation of actionem non or actionem ulterius non or to the
like effect or any prayer of judgment nor shall it be necessary in any
replication or subsequent pleading to use any allegation of precludi
non or to the like effect or any prayer of judgment.

61. No formal defence shall be required in a plea or avowry or
cognizance and it shall commence as follows or to the like effect—

“ The defendant by his attorncy [or in person or

“ as the case may be] says that [Lere state first defence]”
and it shall not be necessary to state in a second or other plea or
avowry or cognizance that it is pleaded by leave of the Court or a
Judge or according to the form of the Statute or to that effect but
every such plea avowry or cognizance shall be written in a separate
paragraph and numbered and shall commence as follows or to the like
effect—

“And for a sccond [§e.] plea the defendant says that [Lere

“ state second §c. defence]”
or if pleaded to part only then as follows or to the like effect—

“ And for a second [ &e.] plea to [stating to what it is pleaded ]

‘“ the defendant says that &e.”

and
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and no formal conclusion shall be necessary to any plea avowry cogni-
Zance or subsequent pleading.

Any defence arising after the commencement of any action Plea of matter sub-
shall bc plcadul according to the fact without any formal conumnence- Se1tent toaction.
ment or conclusion and any plea which does not state whether the
defence therein set up arose before or after action shall be deemed to
be a plea of matter arising before action.

63. In cases in which a Plea puis darrein continuanee has here- Plea puis dwvein
tofore heen pleadable in Banco or at Nisi Prius the same defence may ofimumee vhen
be pleaded with an allecation that the matter arose after the last pleaded.
pleading and such plea may when necessary be pleaded in vacation
but no such plea shall be allowed unless accompanied by an aflidavit
that the matter thereof avose within cight days mext before the
:pleading of such plea or unless the Court or a Judge shall otherwise
order.

Gt. It shall be lawful for the defendant in all actions (except Pavment ity Court
actions for libel malicious arrest or prosecution criminal conversation T
or debauching of the plaintiff’s daunghter or servant) and by leave of
the Court or o Judge upon such terms as they or he may think fit for
onc or more of several defendants to pay into Court a sum of money
by way of compensation or amends Provided that nothing lerein
contained shall be taken to affeet the provisions ol the Act ol Council
passed in the eleventh year of the reign of Iler present Majesty
intituled “ An Act to amend lhe Law respecting defwinalory words 1y vie. No. 1.
and libel.”

65. When money is paid into Court such payment shall he rayment iuto Comt
pleaded in all cases as near as may he in the following form matatis ¥ viaded.
mutandis—

 The defendant by Lis attorney [or in person §e.]

“[if pleaded to part say as to £ parecel of the
¢ money claimed | brings into Court the sum of £

“and says that the said sum is cnough to satisfy the

“claim of the plaintiff in respect of the matter herein
¢ pleaded to.”

66. No rule or Judge’s order to pay money into Court shall Noorler to pay
be necessary except in the case of one or more of several defendants Moy o Cout
but the money shall he paid to the proper officer of the Court who
shall give a receipt for the amount in the margin of the plea and the
said sum shall be paid out to the plaintiff’ or his attorney upon a
written authority from the plaintiff on demand.

7. The plaintiff after the delivery of a plea of payment of money Procceting by
into Court shall be at liberty to reply to the same by accepting the sum };f:‘;l'l“:fftjtg?;u}’f‘v‘
so paid into Court in full satisfaction and discharge of the cause of action
in respect of which it has been paid in and he shall be at liberty in that

case to tax his costs of suit and in case of non-payment thereoi within
forty-cight hours to sign a judgment for his costs of suit so taxed or the
plamtlﬁ may reply that the sum paid into Court is not enough to satisiy
the claim of the plaintiff in respect of the matter to w hicll the plea is
pleaded and in the event of an issue thercon being found for the
defendant the defendant shall be entitled to judgment and his costs of
suit from the time of such plea.

(8. Whereas certain causes of action may be considered 1o Pleas to actionsyar-
partake of the character both of breaches of contract and of wrongs fking both ol brcach
and doubts may arise as to the form of pleas in such actions and it is wrong.
expedient to preclude such doubts Any plea which shall be good in
substance shall not be objectionable on the ground of its tleatmg the
declamtion cither as framed for a breach of contract or for a wrong.

G9. Pleas of payment and set-off and all other plmdmws Payment set-off and
capable of bmgg constru/fd distributively shall be taken distributively oifer vieaduss
C—VOL. 4. anc
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strued distributively and if issue is taken thereon and so much thereof as shall be sufficient
shall be soconstrued. qpgywer to part of the causes of action proved shall be found true
by the jury a verdict shall pass for the defendant in respeet of so much
of the causes of action as shall be answered and for the plaintift in
respect of so much of the causes of action as shall not be so answered.
Lravers of the 70. A defendant may cither traverse generally such of the

leclaration. . . . . . .

o ’ facts contained in the declaration as might have heen denied by one
plea or may select and traverse qop‘u'atelv any material allegation in the
declaration although it might have been included in a gener ral traverse.

raverse of plea or 71. A plamtlﬂ' shall be at liberty to traverse the whole of any

subsequent pleading

of defendant. plea or subsequent pleading of the defendant by a general denial ov

admitting some part or parts thercof to deny all the rest or to deny any
onc or more allegations.

tllgz:;vg:m\l(\))tse‘;}il:tl 72. A defendant shall be at liberty in like manner to deny the

pleading of the  Whole or part of a replication or subsequent pleading of the plaintiff.

plalntil, e, 73. Either party may plead in answer to the plea or subsequent
pleading of his adversary that he joins issue thereon which joinder of
issue may be as follows or to the like effect—

““The plaintiff joins issue upon the defendant’s 1st [ §e. specifying
what oir what part] ples
“The defendant joins issue upon the pl\intiﬁ”s replication to
the 1st [§e. specifying what] plea’

and such form of joinder of issue shall he deemed to be a denial of the
substance of the plea or other subsequent pleading and an issue thereon
and in all cases where the plaintiff’s pleading is in denial of the
pleading of the defendant or some part of it the plaintiff may add a
joinder of issue for the defendant.

As to pleading and 71. Either party may by leave of the Cowrt or a Judge plead

domnrting together. ) demur to the same pleading at the same time upon an affidavit
by such party or his attorney it required by the Court or Judge to the
effect that he is advised and believes that he has just ground fo traverse
the several matters proposed to be traversed by him and that the
several matters sought to be pleaded as atoresaid by way of confession
and avoidance arve 1espectn ely true in substance and in fact and that
he is further advised and believes that the objections raised by such
demurrer are good and valid objections in Law and it shall be in the
diseretion of the Court or a Judge to divect which issue shall be first
disposed of.

Several matters may 75. The plaintiff in any action may by leave of the Court or a

1’&;’?31;‘1‘;13?({ Judge plead in answer to the plea or the subsequent pleading of the

ings. defendant as many several matters as he shall think necessary to sustain
his action and the defendant in any action may by leave of the Court
or a Judge plead in answer to the declaration or other subscquent
pleading “of the plaintiff as many several matters as he shall think
nceessary for his defence upon an affidavit of the party making such
application or his attornev if required by the Court or Judge to the
effect that heis advised and believes that hie has just ground to traverse
the several matters proposed to be traversed hy him and that the
several matters sought to be pleaded as aforesaid hy way of confession
and avoidance are respectively true in substance and in fact Provided
that the costs of any issue either of fact or law shall follow the finding
or judgment upon such issue and he adjudged to the successtul pattv
whatever may be the result of the other issue or issues.

Ubjections to 76. All objections to the pleading of several pleas replications

pleadings tobe heard . . . . . !
on summons to plead OF  subsequent pleadings or several avowries or cognizances on the

severabmatters. opound that they ave founded on the same ground of answer or defence
shall be heard upon the summons to plead several matters.

Certain pleas may be 77. The following pleas or any two or more of them may be

pleaded together pleaded together as of course without leave of the Court or a Judge

that
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that is to say a plea denying any contract or debt alleged in the decla-
ration a plea of tender as to p‘ll‘t a plea of the %tatute of limitations
set-off bankruptey of the defendant discharge under an Insolvent Act
plen® administravit plen® administravit precter infancy coverture
paynent accord and satisfaction relecase not guilty a denial that the
property an injury to which is complained of 1s the plaintifl’s leave and
license son assault demesne and any other pleas which the Judges of
the said Supreme Court shall by any rule or order from time to time
order or direct.

78. The signaturc of counsel shall not be required to any siguature of counsel.
pleading.

79. Except in the cases herein specifically provided for if either For pleading several
party plead several pleas replications avowries eognizances oy other ]EffteO;i(l‘l;:l]:ﬁ‘:t
pleadings without leave of the Court or a Judge the opposite party may be signed.
shall be at liberty to sign judgment provided that such judgment may
be set aside by the Cowrt or o Judge upon an affidavit of merits and
such terms as to costs and otherwise as they or he may think fit.

80. One new assignment only shall be pleaded to any number One new assigument
of pleas to the same cause of action and such new a‘,blonmant shall f;‘},{t“(])}"t‘lvlf‘ls;’;]‘(“

be consistent with and confined by the particulars delivered in the e of action
action if any and shall state that the plaintill’ proceeds for causes of
action different from all those which the pleas profess to justify or for
an excess over and above what all the defences set up in such pleas
justify or both.

81. No plea which has alrcady been pleaded to the deelayation Pleas not to be
shall be pleaded to such new assignment except a plea in denial unless "Pere®
by leave of the Court or a J udge and such leave shall only be granted
upon satisfactory proof that the repetition of such plea is essential to a
trial on the merits.

82. The form of a demurrer except in the cases herein specifi- Form of demurrer
cally provided for shall he as follows or to the like effect— and joindor in

“The defendant by his attorney [or in person §c. o plaintift |

says that the declaration [or plea §c. | is bad in substance”
and in the margin thercof some substantial matter of law intended to
be argued shall be stated and if any demurrer shall be delivered with-
out such statement or with a frivolous statement it may be sct aside
by the Court or a Judge and leave may be given to sign judgment as
for want of a plea and the form of a ]omdcr in dcmurrer shall be as
follows or to the like effect—
“The plaintiff [or defendant] says that the declaration [0 plea
§e.] is good in substance.”

83. Where an amendment of any pleading is allowed no new Tine for pleading
notice to plead thereto shall be necessary but the opposite party shall #ter @inendment.
be bound to plead to the amended pleading within the time specified
in the original notice to plead or within two days after amendment
whichever shall last expire unless otherwise ordered by the Court or a
Judge and in case the amended pleading has been pleaded to hefore
amendmcnt and is not pleaded to de novo within two days after amend-
ment or within such other time as the Court or a J udgc shall allow
the pleadings originally pleaded thereto shall stand and be considered
as pleaded in answer to such amended pleading.

Examples given of the statements of causes of action and of forms — Ezamples of pleading.
of pleading. -

84. The forms contained in the Schedule B to this Act annexed Forms in Schedule
shall be sufficient and those and the like forms may be used with sucl =2y be adopted.
modifications as may be neeessary to meet the faets of the case hut
nothing herein contained shall render it erromeous or irregular to

depart
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depart from the letter of such forms so long as the substance is
expressed without prolixity.

Judgment by dfartt  Judgment by default and the mode of ascertaining the amount to be
and ascertaining recovered thercupon.

amount to be recovered.

Judgment by default 85. In actions where the plaintiff secks to recover a debt or

for lquidated liquidated demand in money judgment by default shall be final.

Luquiry of damages 86. In actions in which it shall appear to the Court or a Judge

e ’l’ﬁl‘}:‘b“"gctfgc“;hc that the amount of damages sought to be recovered by the plaintiff is

Master. substantially a matter of calculation it shall not be necessary to issue
a writ of inquiry but the Court or a Judge may direct that the amount

. for which final judgment is to be signed shall be ascertained by the

Prothonotary of the said Court and the attendance of witnesses and
the production of documents before such Prothonotary may be
compelled by subpeena in the same manner as before a jury upon a
writ of inquiry and it shall be lawful for such Prothonotary to adjourn
the inquiry from time to time as occasion may require and the Pro-
thonotary shall indorse upon the rule or order for referring the
amount of damages to him the amount found by him and shall deliver
the rule or order with such indorsement to the plaintiff and such and
the like proceedings may thercupon be had as to taxation of costs
signing judgment and otherwise as upon the finding of a jury upon a
writ of Inquiry.

Judgment for : 87. In all actions where the plaintiff recovers a sum of mone

money demands 41,6 amount to which he is entitled may be awarded to him by the

hetween debtand - judgment generally without any distinction being thercin made as to

i whether such sum is recovered by way of a debt or damages.

Saving as to_certain 8S. Nothing in this Act contained shall in any way affeet the
Lrovisions of S &9 pypovisions of a certain Aet of Parliament passed in the Session of

Parliament holden in the cighth and ninth years of the rcign of His
Majesty King William the TThird 1nt1tu1ed “dAn Act for The better
preventing jmwlous and vexatious suils’ as to the assignment or
suggestion of breaches or as to judgment for a penalty as a security for
damages in respect of further breaches.

Nolize of riat Notice of trial and inquiry and countermand thereof.
inquiry an
countermand. 89. A rule for costs of the day for not proceeding to trial

Costs of the day.  pursuant to notice or not countermanding in sufficient time may be
drawn up on affidavit without motion.

Judgment for not Judgment for default in not proceeding to trial.

proceeding to trial.

Statute 12 G 90. The provisions of the Act passed in the fourteenth year of
atute 14 Geo, 2 c.

17 as to judgment in the reign of His Majesty King George the Second intituled ¢ dn dcf

t:;;q‘ii({“”“u‘t “to picwnt Liconrveniences arising j; om delays of Causes after issue
“ joined’ so far as the same relates to judgment as in the case of a
nonsuit shall be and the same are hereby repealed except as to pro-
ceedings taken or commenced thereupon before the commencement of
this Act.

Proceeding where 91. Where any issue is or shall be joined in any cause and the

plaintift nealects to )1aintiff has neglected or shall neglect to bring such issue on to be

bo tried, tried accordmcr to the practice for the time bemﬂ* of the Supreme
Court whether the plaintift shall in the meantime Thave given notice
of trial or not the defendant may give twenty days’ notice to the
plaintiff to bring the issue on to be ll'led at the sittings or Assizes as
the case may be next after the expiration of the notice and if the
plaintiff afterwards neglects to give notice of trial for such sittings
or Assizes or te proceed to trial in pursuance of the said notice given

by
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by the defendant the defendant may suggest on the record that the
plaintifl' has failed to proceed to trial although duly required so to do
(which suggestion shall not be traversable but only be subject to he
set aside il untrue) and may sign judgment for his costs provided
that the Court or a Judge shall have power to extend the time for
proceeding to trial with or without terms.

Admission of documents. Admission of

documents.
92. Either party may call on the other party by notice fo . . ——
admit any document saving all just exceptions and in case of’ refusal locuments.
or negleet to admit the costs of proving the document shall be paid by
the party so neglecting or refusing whatever the result of the causc
may be unless at the trial the Judge shall certify that the refusal to
adinit was reasonable and no costs of proving any document shall e
allowed unless such notice be given except in cases where the omission
to give the notice is in the opinion of the Prothonotary a saving of
cxpcnse.
. An affidavit of the attorney in the cause or his clerk of Proof of admissions.
the du(' 10’11ature of any adinissions made in pursuance of such notice
and annexed to the aflidavit shall be in all cases sufficient evidence of
such admissions.
9t An aflidavit of the attorney in the cause or his clerk of the Proof ef notice to
service of any notice to produce in respect of which notice to admit Pt
shall have been given and of the time when it was served with a copy
of such notice to produce annexed to such affidavit shall De suflicient
evidenee of the service of the original of such notice and of the time
when it was served.

Process of execution. Exzecution.

A plaintiff or defendant having obtained a verdiet shall he Exceution after trial,
entitled to issuc exccution in fourteen days unless the Judge who tries
the cause or some other Judge or the Court shall order execution to
issue at an carlier or later period with or without terms.

96. In every case of execution the party entitled to execution Expenses of execus
may levy the poun(Lm'e fees and expenses of the exceution over and tos-
above the sum recovered.

97. When the action shall have been brought to recover specific In action forrecovery
goods and the plaintiff shall have claimed a veturn of such goods or o specific goods
thcu- value and damages for their detention and shall have recovered mayscize such goods
a verdiet and j udg‘m(mt in such action it shall be lawful for the
Sherift'if’ so required by the plaintiff to demand and scize the specific
goods claimed if they can be found by him and to deliver them to the
plaintiff and il the Sheriff shall not find and seize the said goods it 2nd fl‘}rtlfc’]lp‘g"(f:és
shall be lawful for the Court or a Judge it the said Court or Judge cannot be found or
shall sce fit on the application of the plaintiff to order the actual delivary of them
return thercof and to enforce such order by process of attachment and
it such application be refused or it such order be not obeyed the
plaintifl may by leave of a Judge procure aseparate writ of Sieri facias
to be issued for the value of the goods without prejudice to his right
to issue execution either before or after or concurrently therewith TFor
his costs of suit and the damages awarded for the detention of the
zoods.

98. A writ of excceution issued after the commencement, of this writs of exceution
Act if unexecuted shall not remain in force for more than onec year f)‘,’lfe’;,‘tffl‘;”fl‘"f;”fﬁ for
from the teste of such writ unless renewed in the manner hereinafter rencwed ifnccessary.
provided but such writ may at any time bhefore its expiration be
renewed by the party issuing it for onc year from the date of such
reaewal and so on from time to time during the continuance of the

1enewed
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renewed writ either by being marked by the Prothonotary with the
date of the day month and year of such renewal or by such party giving
a written notice of renewal to the Sheriff sicned by the party or his
attorney and countersigned by the Prothonotary and a writ of execu-
tion so renewed shall have cffect and be entitled to priority according
to the time of the original delivery thereof.

Production of re- 99. The production of a writ of exccution or of the notice

newed wit ovidence popnewing the same purporting to be so marked or countersigned as
aforesaid shewing the same to have been renewed according “to this
Act shall be sufficient evidence of its havi ing been so renewed,

Sheriff or Gaoler may 100. A written order under the hand of the attorney in the

g‘;cgsggglfg;ﬂg}eghe cause by whom any writ of capias ad satisfaciendum shall have been

attorney in the cause. issued shall justify the Sheriff gaoler or person in whose custody the
party may be under such writ in discharging such party unless the
party for whom such attorney professes to act shall have given written
notice to the contrary to such Sheriff gaoler or person in whose
custody the opposite party may be but such discharge shall not be a
satisfaction of the debt unless made by the authority of the creditor
and nothing herein contained shall justify any attorney in giving such
order for discharge without the consent of his client.

Proceedings to revice.  Proceedings for the recical of judgments and other proceedings by
and against persons not parties to the record.

Execution in six 101. During the lives of the parties to a judgment or those of

years without revis ) )i during whose lives execution may at present issuc within a year
and a day without a seire facias and within six ycars from the recovery
of the judgment execution may issue without a revival of the
judgment.

Judgment to bo re- 102. In cases where it shall become necessary to revive a judg-

yivedby wiitor with ment by reason cither of lapse of time or of a change by death or

cave of Court or . . . . . .

Tudge by suggestion. Otherwise of the parties entitled or liable to execution the party
alleging himself to be entitled to execution may either sue out a writ
of revivor in the form hereinafter mentioned or apply to the Court or
a Judge for leave to enter a suggestion upon the roll to the cffect that
it manifestly appears to the Court that such party is entitled to have
execution of the judgment and to issue execution thereupon such
leave to be granted by the Court or & Judge upon a rule to shew cause
or a summons to be served according to the present practice or in such
other manner as such Court or J udﬂ'c may direct and which rule or
summons may be in the form contained in the aforesaid Schedule A
No. 7 or to the like effect.

Procecdings 1pon 103. Upon such application in case it manifestly appears that

applieation for sug- tho party making the same is entitled to execution the Court or Judge

gestion to revive

judgment, shall allow such suggestion as aforesaid to be entered in the form con-
tained in the said Schedule A No. 8 or to the like effect and execution
to issue thercupon and shall order whether or not the costs of such
application shall be paid to the party making the same and in case it
does not manifestly so appear the Court or Judge shall discharge the
rule or dismiss the summons with or without costs Provided never-
theless that in such last-mentioned case the party making such appli-
cation shall be at liberty to proceed by writ of revivor or action upon
the judgment.

Writ of revivor and 104. The writ of revivor shall be directed to the party called

proceedings thereon- 150m to shew cause why execution should not he awarded and shall

bear teste on the day of its i issuing and after reciting the reason why
such writ has become necessary it shall call upon the party to whom
it is directed to appear within cight days after service thercof to shew
cause why the party at whose instance such writ has been issued showldd
not
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not have execution against the party to whom such writ is directed
and it shall give notice that in default of appearance the party issuing
such writ may proceed to execution and such writ may be in the form
contained in the said Schedule A No. 9 or to the like effect and may be
served and otherwise procceded upon whether in term or vacation in
the same manner as a writ of summons and the venue in a declaration
upon such writ may be laid in any district and the pleadings and pro-
cecdings thereupon and the rights of the parties respectively to costs
shall be the same as in an ordmflry action.

105. All writs of scire facias issaed against bail on a recogni- Wiits of seire fucias
zance against members of a Joint Stock Companv or other hody upon i gther cases fo be
a judgment recorded against a public officer or other person sued as proceeded upon in
representing such company or body or against such company or body Iike manner.
itself’ by or against a hushand to have execution of a judgment for or
against a wifo or upon a suggestion ot further hreaches after judgment
for any penal sum pureuant to the Statute passed in the reign of King
William the Third intituled “ An Act for the better prev(’ntm(/

Jrivolous and vexatious swits” shall be tested directed and proceeded
upon in like manner as writs ot revivor.

106. Notice in writing to the plaintiff lnq attorney or agent Appearance to wiit
shall be sufficient appf‘arancv to a writ of reviv of revivor.

107. A writ of revivor to revive a _]udO‘mvnt less than ten years As to issuc of writ
old shall be allowed without any rule or order if more than ten years ;;ﬁd’:,;gj’;,};g;);‘ﬂ,a“
old not without a rule of Comrt or a Judge’s order nor if more than ten years old.
fiftcen without a rule to shew cause.

1iflect of death marriage and insolvency upon the proceedings in Death marriage and
i action insolvency.

108. The death of a plaintiff or defendant shall not cause the Action not to abate
action to abate but it may be continued as hereinafter mentioned. by death.

109. I there be two or more plaintiffs or defendants and one Proceedings in case
or more of them shall die and the cause of such action shall survive o deup ol ongor
to the surviving plaintiff or plaintiffs or against the surviving plaintifls or defen-
defendant or defendants the action shall not ho thereby abated Dut
such death being suggested upon the record the action shall proceed
at the suit of the surviving plaintiff or plaintiffs against the surviving
defendant or defendants.

110. In casc of the death of @ sole plaintiff or sole surviving Proceeding in case
plaintiff the legal representative of such plaintiff may by leave of =l plantf
the Court or a J udge center a suggestion of the death and that he is
such legal 1~<’prosentat1ve and the action shall thereupon proceed and
if such suggmhon be made before the frial the truth of the suggestion
shall be tried thereat together with the title of the deceased plaintiil
and such judgment shall follow upon the verdict in favor of or against
the person making such suggestion as if such person were originally
the plaintiff.

111. In case of the death of the sole defendant or sole surviving Proceeding upon
defendant where the action survives the plaintiff may make a sug ;}gf,i‘;;ﬁofé’l;ﬁefiﬁ{a
gestion either in any of the pleadings if' the cause has not arrived at defondant.
issue or in a copy of the issue if it has so arrived of the death and that
a person named therein is the executor or administrator of the deceased
and may thercupon serve such executor or administrator with a copy
of the writ and suggestion and with a notice signed by the plaintiff or
his attorney requiring such executor or administrator to appear within.

eight days after service of the notice inclusive of the day of such service
and that in default of his so doing the plaintiff may sign judgment
against him as such executor or administrator and the same pm('mdnw'
may he had and taken in case of non-appearance after such notice
upon
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upon a writ against such executor or administrator in respeet of the
cause for which the action was brought and in case no pleadings have
taken place before the death the suggestion shall form part of the
declaration and the declaration and sufmestlon may be served together
and the new defendant shall plead thereto at the same time and in case
the plaintiff shall have declared but the defendant shall not have pleaded
before the death the new defendant shall plead at the same time to the

‘declaration and suggestion and in case the defendant shall have pleaded

before the death the new defendant shall be at liberty to plead to the
suggestion only by way of denial or such plea as may be appropriate to
and rendered necessary by his character of exccutor or administrator
unless Dy leave of the Court or a Judge he should be permitted to plead
fresh matter in answer to the declaration and in case the defendant
shall have pleaded before the death but the pleadings shall not have
arrived at issuc the new defendant besides pleading to the suggestions
shall continuc the pleadings to issue in the same manner as the
deceased might have done and the pleadings upon the declaration and
the I)l(‘ndllws upon the suggestion shall be tried together and in case
the plaintiff shall recover lie shall be entitled to the like Judgment in
respect of the debt or sum sought to be recovered and in respeet of
the costs prior to the cutmestwn and in respect of the costs of the
suggestion and qub@equeut thereto he shall be entitled to the like
] udgment as in an action originally commenced against the exccutor
or administrator.

112. The death of either party between the verdiet and the
judgment shall not hereafter prejudice the judgment so as such judg-
nment be entered within two terms after such verdict.

113. If the plaintiff in any action happen to die after an inter-
locutory judgment and before a final judgment obtained thercin the
said action shall not abate by reason thercof if' such action might be
originally prosecuted or maintained by the exccutor or administrator
of such plaintiff and if the defendant dic after such interlocutory
judgment and before final judgment therein obtained the said action
shall not abate if such action might be originally prosecuted or main-
tained against the executor or administrator of such defendant
and the plaintiff or if he be dead after such interlocutory judgment
his executors or administrators shall and may have a writ of revivor
in the form contained in the said Schedule A No. 9 or to the
like cffect against the defendant if living after such interlocutory
judgment or if he be dead then against his executors or administra-
tors to shew cause why damages in such action should not he assessed
and recovered by him or them and if such defendant his executors
or administrators shall appear at the return of such writ and not
shew or allege any matter sufficient to arrest the final judgment or shall
make default a writ of inquiry of damages shall be thercupon awarded
or the amount for which final ]udfrm('nt is to be signed shall be referred
to the Prothonotary as hereinhefore provided and upon the return of
the writ or dehvery of the order with the amount indorsed thereon to
the plaintiff his executors or administrators judgment final shall be
given for the said plaintiff his exceutors or administrators prosecuting
such writ of revivor against such defendant his exccutors or adminis-
trators respectively.

114. The marriage of a woman plaintifl’ or defendant shall not
cause the action to abate but the action may notwithstanding he pro-
ceeded with to judgment and such judgment may be executed against
the wife alone or by suggestion or writ of revivor pursuant to this Act
judgment may be obtained against the husband and wife and execution
issue thereon and in case of a judgment for the wife execution may
be issued thercupon by the authority of the husband without any

writ
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writ of revivor or suggestion and if in any such action the wife shall
suc or defend by attorney appointed by her when sole such attorney

shall have authority to continue the action or defence unless such

authority be countermanded by the husband and the attorney changed

according to the practice of the Court.

115. The insolveney of the plaintiff in any action which the Bankmptey and
Assignees might maintain for the benefit of the creditors shall not be insolveneyol plaia-
pleaded in bar to such action unless the Assignecs shall deeline to abate action.
continuc it and give sccurity for the costs thercof upon a Judge’s
summons for that purpose wi thin such reasonable time as the J udgo
may order but the proceedings may be stayed until such clection is
made and in case the Assignees neglect or refuse to continue the
action and give such scumty within the time limited by the order the
defendant may within cight days after such neglect or refusal plead

the insolvency

Proceedings upon motions {o arrest the judgment and for judyinent w261 gsest of judgment
Obst(dglé(lj r()’»()élicto. and ,/'mlynu'ul.uou

ohstante veredicto.

116. Upon any motion made in arrest of judgment or to enter y,um motion in
an arrest of ]uugmen‘c or for judgment won obstante veredicto hy reason arest of judgment
of the non-averment of some fact or matter or other cause the party omitted fucts may by
whose pleading is alleged or adjudged to be therein defective may by susgested.
leave of the Court sumvost the existence of the omitted fact or matter
or that it was proved “at the trial of the cause and such suggestion
may be pleaded to by the opposite party within eight days after notice
thereof or such further time as the Court or a Judge may allow and
the proceedings for trial of any issues joined upon such pleadings
shall be the same as in an ordinary action Provided that in cases in
which the suggestion shall be that the omitted fact or matter was
proved at the trial if the Judge before whom the cause was tried shall
certify that such proof was given to his satisfaction such certificate
shall be conclusive upon the parties and judgment shall be given in
accordance therewith.

117. If the fact or matter suggested be admitted or found to be Julgment to follow
true the party suggesting shall be entitled to such judgment as e reslt of suggestion.
would have been cntitled to if such fact or matter had been originally
stated in pleading and proved or admitted on the trial together with
the costs of and occasioned by the suggestion and proceedmos thereon
but it such fact or facts be found unirue the opposite party shall be
entitled to his costs of and occasioned by the suggestion and proceed-
ings thereon in addition to any other costs to which he may be
entitled.

118. Upon an arrest of judgment or judgment noin obstairle Costs of aortive
verediclo the Court shall adjudge to the party against whom such #"e
judgment is given the costs occasioned by the trial of any issues of
fact arising out of the pleading for defeet of which such judgment is
given upon which such party shall have succeeded and such costs shall
be sct off against any money or costs adjudged to the opposite party
and exceution may issuc for the balance if any.

Action of ejectment. Fjectment.

119. Instead of the present proceeding by cjectment a writ Ejectment to be
shall be issued directed to the persons in possession by name and to »™&h by Wit
all persons entitled to defend the possession of the property claimed
which property shall be described in the writ with reasonable
certainty.

120. The writ shall state the names of all the persons in whom Form and duration of
the title is alleged to be and command the persons to whom it jg Wit of ectment.

2 D=—VOL. 4. directed
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directed to appear within sixteen days after service thereof in the
Supreme Court to defend the possession of the property sued for or
such part thereof as they may think fit and it shall contain a notice
that in default of appearance they will be turned out of possession and
the writ shall bear teste of the day on which it is issued and shall
be in force for three months and shall be in the form contained
in the said Schedule A No. 10 or to the like effect and the name
and abode of the attorney issuing the same or if no attorney the
name and residence of the party shall be indorsed thereon in like
manner as hereinbefore enacted with reference to the indorsements
on a writ of summons in a personal action and the same proceedings
may be had to ascertain whether the writ was issued by the authority
of the attorney whose name was indorsed thereon and who and
what the claimants are and their abode and as to staying the pro-
ceedings upon writs issued without authority as in the case of writs
in personal actions.

Service of writ of 121. The writ shall be served in the same manner as an eject-

ejectment. ment has heretofore been served or in such manner as the Court or a
Judge shall order and in case of vacant possession by posting a copy
thereof upon the door of the dwelling-house or other conspicuous part
of the property.

Appearance of per- 122. The persons named as defendants in such writ or either of
sons named in the 011 e . .

writ. them shall be allowed to appear within the time appointed.

Appearance ot per- 123. Any other person not named in such writ shall by leave

sonsmotmamed-— of the Court or a Judge be allowed to appear and defend on filing an
affidavit shewing that he is in possession of the land either by himself
or his tenant.

Appearance and de- 124. Any person appearing to defend as landlord in respect of

fence by landlord. — 15perty whereof he is in possession only by his tenant shall state in
his appearance that he appears as landlord and such person shall be
at liberty to sct up any defence which a landlord appearing in an
action of cjectment has heretofore been allowed to set up and no other.

Notice to defend for 125. Any person appearing to such writ shall be at liberty to

part only. limit his defence to a part only of the property mentioned in the writ
describing that part with reasonable certainty in a notice intituled in
the Court and cause and signed by the party appearing or his attorney
such notice to be served within four days after appearance upon the
attorney whose name is indorsed on the writ if any and if none then
to be filed in the Prothonotary’s Office and an appearance without
such notice confining the defence to part shall be deemed an appearance
to defend for the whole.

Want of certainty 126. Want of “ reasonable certainty’ in the description of the

cured by particulars. pypoperty or part of it in the writ or notice shall not nullify them but
shall only be ground for an application to a Judge for better par-
ticulars of the land claimed or defended which a Judge shall have
power to give in all cases.

Defence by persons 127. The Court or a Judge shall have power to strike out or

not In possession.  ponfine appearances and defences set up by persons not in possession
by themselves or their tenants.

Judgment for defanlt 128. In case no appearance shall be entered within the time
of appearance ov . . . .
defence. appointed or if an appearance he entered but the defence be limited to

part only the plaintiffs shall be at liberty to sign a judgment that the
person whose title is asserted in the writ shall recover possession of
the land or of the part thereof to which the defence does not apply
which judgment if for all may be in the form contained in the said
Schedule A No. 11 or to the like effect and if for part may be in the
form contained in the said Schedule No. 12 or to the like effect.

Issuc how made up. 129. In case an appearance shall be entered an issue may at
once he made up without any pleadings by the claimants or their

attorney
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attorncy setting forth the writ and stating the fact of the appcarance
with its date and the notice limiting the defence if any of each of the
persons appearing so that it may appear for what the defence is made
and dirceting the Sheriff' to summon a jury and such issue in case
defence ts made for the whole may be in the form contained in the
said Schedule A No. 13 or to the like effect and in casc defence is
made for part may be in the form contained in the said Schedule No.
12 or to the like effect.

130. By consent of the parties and by leave of a Judge a special special case may he
casc may be stated according to the practice heretofore used. stated.

131. The claimants may if no special case be agrceed to proceed Trial of issue.
to trial upon the issue in the same manner as in other actions and the
particulars of the claim and defence if any or copies thercof shall be
annexcd to the record by the claimants and the question at the trial
shall except in the cases hercafter mentioned be whether the state-
ment in the writ of the title of the claimants is truc or false and if
true then which of the claimants is entitled and whether to the whole
or part and if to part then to which part of the property in question
and the entry of the verdiet may be made in the form contained in
the said Schedule A No. 11 or to the like effect with such modifications
as may be necessary to meet the facts.

132, In case the title of the claimant shall appear to have Verdict when title
cxisted as alleged in the writ and at the time of service thercof but it pfef T 40 haxo ex-
shall also appear to have cxpired before the time of trial the claimant
shall notwithstanding be entitled to a verdict according to the fact that
he was so entitled at the time of bringing the action and serving the
writ and to a judgment for his cost of suit.

133. The Court or a Judge may on the application of either 1ial maybe ordered
party order that the trial shall take place in any district other than [ ftkeplace inany
that in which the venue is laid and such order being suggested on the
record the trial may be had accordingly.

134. If the defendant appears and the claimant does not appear Non-appearance at
at the trial the claimant shall be nonsuited and if the claimant appears ™"
and the defendant does not appear the claimant shall he entitled to
recover as heretofore without any proof of his title.

135. The jury may find a special verdict or either party may Special verdict and
tender a bill of exceptions. bill of xceptions.

136. Judgment as in a case of nonsuit may be given where Judgment as in case
the Court shall think fit. of nonsuit.

137. Upon a finding for the claimant judgment may be signed sudgment upon find-
and execution issue for the recovery of possession of the property or s for claimant.
such part thereof as the jury shall find the claimant entitled to and
for costs within such time as the Court or Judge before whom the
cause is tried shall order and if no such order be made then on the
fifth day in term after the verdict or within fourteen days after such
verdict whichever shall first happen.

138. Upon a finding for the defendants or any of them judg- Judgment upou find-
ment may be signed and exceution issue for costs against the claimants ™8 ©F defendant
named in the writ within such time as the Court or Judge hefore
whom the cause is tried shall order and if no such order be made then
on the {ifth day in term after the verdict or within fourteen days after
such verdict whichever shall first happen.

139. Upon any judgment in ejectment for recovery of possession gxecution for re-
and costs there may he either one writ or separate writs of execution covery of possession
Ny N . and costs may be
for the recovery of possession and for the costs at the election of the joint or separate.
claimant.

140. In case of such an action being brought by some or one of Defence by joint
several persons entitled as joint tenants tenants in common or copar- ginis fenns i
ceners any other joint tenant tenant in common or coparcener in posses- ners

. [10n
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sion may at the time of appearance or within four days after give notice
in the same form as in the notice of a limited defence that he defends
as such and admits the right of the claimant to an undivided share of
the property (stating what share) but denies any actual ouster of him
from the property and may within the same time file an affidavit
stating with reasonable oeltamtv that heis such joint tenant tenant in
common or coparcencr and the ‘share of such property to which he is
entitled and that he has not ousted the claimant and such notice shall
be entered in the issue in the same manner as the notice limiting the
defence and upon the trial of such an issue the additional question of
whether an actual ouster has taken place shall be tried.
Trial and judgment 141, Upon the trial of such issuc as last aforesaid if it shall be
J“;l;‘te,ff,‘f};:}i asainst found that the defendant is joint tenant tenant in common or copar-
m common and co- cener with the claimant then the question whether an actual ouster
bareeners. has taken place shall be tried and unless such actual ouster shall be
proved the defendant shall be entitled to judgment and costs but if it
shall be found either that the defendant is not such joint tenant tenant
in common or coparcener or that an actual ouster has taken place then
the claimant shall be entitled to judgment for the recovery of possession

and costs.
Action not to abate 142, The death of a claimant or defendant shall not cause the
by death. . X . . . L

action to ahate but it may continue as hercinafter mentioned.
Proceeding upon - 143. In case the right of the deceased claimant shall survive

death before trial . : . :
Wwhore rizht suvives, tO another claimant a suggestion may be made of the death which

suggestion shall not be traversable but shall only be subject to be set
aside if untrue and the action may proceed at the suit of the surviving
claimant and it such a suggestion shall be made before the trial then
the claimant shall have a verdiet and recover such judgment as
aforesaid upon its appearing that he was entitled to bring the action
cither separately or jointly with the deceased claimant.

Proccedings upon 141. In case of the death before trial of one of several claim-

death before trial R IR e ) . .

where right does not 2118 Whose right does not survive to another or others of the claimants

survive. where the 10@{11 representative of the deccased claimant shall not
become a pzuty to the suit in the manner hereinafter mentioned a
suggestion may be made of the death which suggestion shall not be
traversable but shall only be subject to be set aside if untrue and the
action may proceed at the suit of the surviving claimant for such
share of the property as he is entitled to and costs.

})"1.":é‘v‘;g;‘f‘agif"?:fts 145. In case of a verdict .for two or more claimantg if one of

having obtained a  such claimants dic before execution executed the other claimant may

- vordiet. whether the legal right to the property shall survive or not suggest the
death in manner aforesaid and proceed to judgment and execution for
recovery of possession of the entirety of the property and the costs
but nothing hercin contained shall affect the right of the legal repre-
sentative of the deceased claimant or the hablhtv of the surviving
claimant to such legal representative and the entry and possession of
such surviving claimant under such execution shall be considered as
an entry and possession on hehalf of such legal representative in
respect of the share of the property to which he shall be entitled as
such representative and the Court may direct possession to be delivered
accordingly.

Proccedings in case 146. In case of the death of a sole claimant or hefore trial

of death of claimant . . . . 3 .

where right docs  0f one of several claimants whose right does not survive to another or

not survive. others of the claimants the legal representative of such claimant may

. by leave of the Court or a J udqe enter a sugcestion of the death and

that he is such legal representative and the action shall thereupon
proceed and if such sugeestion be made before the trial the truth of
the suggestion shall be tried thereat together with the title of the
deceascd claimant and such judgment shall follow upon the verdict in

favor
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favor of or against the person making such suggestion as hercinbefore
provided with reference to a judgment for or against such claimant and
in case such suggestion in the case of a sole claimant be made after
trial and before execution executed by delivery of posscssion thereupon
and such suggestion be denied by the defendant within cight days
after notice thereof or such further time as the Court or a Judge may
allow then such suggestion shall be tried and if upon the trial thereof
a verdict shall pass for the person making such suggestion he shall he
entitled to such judgment as aforesaid for the recovery of possession
and {or the costs of and occasioned by such suggestion and in casc of
a verdict for the defendant such defendant shall be entitled to such
judgment as aforesaid for costs.

117. in case of the death before or after judgment of onc of Proceedings upon
several defendants in ¢jectment who defend jointly a suggestion may gggg‘,‘a‘;fjg;;‘;‘gﬂ,«m
be made of the death which suggestion shall not be traversable hut daots.
only be subject to be set aside if untrue and the action may proceed
against the surviving defendant to judgment and exccution.

148. In case of the dcath of a sole defendant or of all the ypon death of all the
defendants in cjectment before trial a suggestion may be made of the delendants & dect-
death which suggestion shall not be traversable but only be subject to
be set aside if untrue and the claimants shall be entitled to judgment
for recovery of possession of the property unless some other person
shall appear and defend within the time to be appointed for that
purposc by the order of the Court or 2 Judge to be made upon the
application of the claimants and it shall be lawful for the Court or a
Judge upon such suggestion being made and upon such application as
aforesaid to ovder that the claimants shall be at liberty to sign judg-
ment within such time as the Court or Judge may think fit unless the
person then in possession by himself or his tenant or the legal repre-
sentative of the deceased defendant shall within such time appear and
defend the action and such order may be served in the same manner
as the writ and in ease such person shall appear and defend the same
proceedings may be taken against such new defendant as if he had
originally appeared and defended the action and if no appearance be
entered and defence made then the claimant shall be at liberty to sign
judgment pursuant to the order.

119. In case of the death of a sole defendant or of all the upon death of all
defendants in cjectment after verdict the claimants shall nevertheless defendants in cjcets
be entitled to judgment as if no such death had taken place and to '
procecd by execution for recovery of possession without suggestion or
revivor and to proceed for the recovery of the costs in like manner as
upon any other judgment for money against the legal representatives
of the deceased defendant or defendants.

150. In case of the death before trial of one of scveral Upon death before
defendants in cjectment who defends separately for a portion of the fie) of fefendast in’
property for which the other defendant or defendants do not defend defends separately
the same proceedings may be taken as to such portion as in the case of ©r P
the death of a sole defendant or the claimants may proceed against the
surviving defendants in respeet of the portion of the property for
which they defend.

151. In case of the death before trinl of one of scveral Upondeathof
defendants in ejectment who defends separately in respect of property gfg::?:ﬁ;‘}ﬁ?;i‘,"g
for which surviving defendants also defend it shall be lawful for the perty in respect of
Court or a Judge at any time before the trial to allow the person at Z{;‘};‘S&?‘hm also
the time of the death in possession of the property or the legal repre-
sentative of the deccased defendant to appear and defend on such
terins as may appear reasonable and just upon the application of such
person or representative and if no such application he made or leave
granted the claimant suggesting the death in manner aforesaid may

proceed
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proceed against the surviving defendant or defendants to judgment
and cxecution.

Claimant may dis- 152. The claimant in cjectment shall be at liberty at any time

continue by notice. {4 discontinuc the action as to one or more of the defendants by giving
to the defendant or his attorney a notice headed in the Court and
cause and signed by the claimant or his attorney stating that he discon-
tinues such action and thereupon the defendant to whom such notice
is given shall he entitled to and may forthwith sign judgment for costs
in the form contained in the said Schedule A No. 15 or to the like effect.

Discontinuance of 153. In case one of several claimants shall be desirous to dis-

action by anc of  continue he may apply to the Court or a Judge to have his name struck
out of the proceedings and an order may “be made therecupon upon
such terms as to the Court or Judge may scem fit and the action shall
thereupon proceed at the suit of the other claimants.

Judgment for not 154. Tf after appearance entered the claimant without going to

proceeding to trial ¢ 1ia] shall suffer the time allowed for going to trial by the practice of
the Court in ordinary cases after issue joined to elapse the defendant
in cjectment may give twenty days’ notice to the claimant to proceced
to trial at the sittings or Assizes next after the expiration of the notice
and if the claimant afterwards neglects to give notice of trial for such
sittings or Assizes or to proceed to trial in pursuance of the said notice
given by the defendant and the time for going to trial shall not be
extended by the Court or a Judge the defendant may sign judgment
in the form contained in the said Schedule A No. 16 and recover the
costs of defence.

Defendant may con- 155. A sole defendant or all the defendants in ejectment shall

fessthoaction. 16 at liberty to confess the action as to the whole or part of the property
by giving to such claimant a notice headed in the Court and cause
and signed by the defendant or defendants such signature to be
attested by his or their attorney and thereupon the claimant shall be
entitled to and may forthwith sign judgment and issue execution for
the recovery of possession and costs in the form contained in the said
Schedule A No. 17 or to the like effect.

Confession by onc of 156. In case one of several defendants in cjectment who

otonding cooens 1, defends separately for a portion of the property for which the other

for part. defendants do not defend shall be desirous of confessing the claimant’s
title to such portion he may give a like notice to the claimant and
thereupon the claimant shall be entitled to and may forthwith sign
judgment and issue execution for the recovery of possession of such
portion of the property and for the costs occasioned by the defence
relating to the same and the action may proceed as to the residue.

Confession by one of ]57 In case one of several defendants in ejectment who defends

scveral defendants

who defend for same Scparately in respect of property for which other defendants also

property. defend shall be desirous of confessing the claimant’s title he may give

” a like notice thereof and thereupon %he claimant shall be entitled to
and may sign judgment against such defendant for the costs occasioned
by his defence and may proceed in the action against the other defen-
dants to judgment and execution.

Formal entry of 158. It shall not be necessary before issuing execution upon

{,‘:,“n%,‘;“:;;;;’y“;(};"pg?_l any judgment under the authority of this Act to enter the proceedings

poses of execution. upon any roll but an incipitur thereof may be made upon paper
shortly describing the nature of the judgment and judgment may
thercupon be signed and costs taxed and execution issued Pro-
vided nevertheless that the proceedings may be entered upon the roll
whenever the same may become necessary . for the purpose of evidence
or of an appeal.

Effect of judgment. 159. The effect of a judgment in an action of ejectment under
this Act shall be the same as that of a judgment in the action of eject-
ment heretofore.

160.
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160. Every tenant to whom any writ in cjectment shall he Tenants to give
delivered or to whose knowledge it shall come shall forthwith give joticeofejectmentto
notice thereof to his landlord or his hailiff or receiver under penalty
of forfeiting the value of three years improved or rack rent of the
premises demised or holden in the possession of such tenant to the
person of whom he holds to be recovered by action in the Supreme
Court.

161. In all cases between landlord and tenant as often as it Proceedings in
shall happen that one half-year’s rent shall he in arrcar and the land- ff)fﬁt;ﬁf‘;fn'fypk,‘fm
lord or lessor to whom the same is due hath right by law to re-enter of rent.
for the non-payment thereof such landlord or lessor may without any
formal demand or re-entry serve a writ in ejectment for the rccovery
of the demised premises or in case the same cannot he legally served
or no tenant be in actual possession of the premises then such landlord
or lessor may affix a copy thereof upon the door of any demised
messuage or in case such action in ejectment shall not be for the
recovery of any messuage then upon some notorious place of the lands
tenements or hereditaments comprised in such writ in cjectment and
such aflixing shall be deemed legal service thercof which service or
affixing such writ in ¢jectment shall stand in the place and stead of
a demand and ve-cntry and in case of judgment against the defendant
for non-appearance if it shall he made appear to the Cowrt where the
said action is depending by affidavit or be proved upon the trial in
case the defendant appears that halt a year’s rent was due before the
said writ was served and that no sufficient distress was to be found
on the demised premises countervailing the arrcars then due and that
the lessor had power to re-enter then and in every such case the
lessor shall recover judgment and exceution in the same manner as
if the rent in arrear had been legally demanded and a re-entry made
and in case the lessee or his assignce or other person claiming
or deriving under the said lease shall permit and suffer judgment to
be had and recovered on such trial in cjectment and execution to be
executed thereon without paying the rent and arrears together with
full costs and without proceeding for relief in Equity within six months
after such execution executed then and in such case the said lessee his
assignec and all other persons claiming and deriving under the said
lease shall be barred and foreclosed from all relief or remedy in Law or
liquity and the said landlord or lessor shall from thenceforth hold the
said demised premises discharged from such lease and if on such eject-
ment a verdict shall pass for the defendant or the claimant shall be
nonsuited therein then in every such case such defendant shall have
and recover his costs provided that nothing herein contained shall
extend to bar the right of any mortgagee of such lease or any part
thereof who shall not he in possession so as such mortgagee shall and
do within six months after such judgment obtained and execution
executed pay all rent in arrear and all costs and damages sustained
by such lessor or person entitled to the remainder or reversion as
aforesaid and perform all the covenants and agreements which on the
part and behalf of the first lessee are and ouovht to he performed.

162. In case the said lessec his assignee or other person claiming %ess_ee proceed}';ns in
any right title or interest in Law or Equity of in or to the said lease i,‘,}*;‘,‘fcyﬁﬁ;‘tof.°,eﬁ;}‘?
shall within the time aforesaid proceed for relief in Equity such person without paymeut of
shall not have or continue any injunction against the proceedings at ™™ ' “™™"
Law on such cjectment unless he shall within forty days next atter a
full and perfect answer shall be made by the claimant in such eject-
ment bring into Court and lodge with the Master in Equity such sum
and sums of money as the lessor or landlord shall in his answer swear
to be due and in arrear over and above all just allowances and also
the costs taxed in the said suit there to remain till the hearing of the

cause
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cause or to be paid out to the lessor or landlord on good security
subject to the decree of the Court and in case such proccedings for
relief in Equity shall be taken within the time aforesaid and after
execution is executed the lessor or landlord shall be accountable
only for so much and no more as he shall really and lond fide
without fraud deceit or wilful neglect make of the demised premises
from the time of his entering into the actual possession thereof and if
what shall be so made by the lessor or landlord happen to be less than
the rent reserved on the said lease then the said lessec or his assignee
beforc he shall be restored to his possession shall pay such lessor or
landlord what the money so by him made fell short of the reserved
‘rent for the time such lessor or landlord held the said lands.

Tenant paying all 163. If the tenant or his assignee shall at any time before the
fji‘;fh‘l‘]’(‘fsht;‘é:;f“" trial in such ejectment pay or tender to the lessor or landlord his
executors or administrators or his or their attorney in that cause or
pay into the Court all the rent and arrears together with the costs
then and in such case all further proceedings on the said ejectment
shall cease and be discontinned and if such lessec his executors
administrators or assigns shall upon such proceedings as aforesaid be
relicved in Equity he and they shall have hold and enjoy the demiscd

lands according to the lease thercof made without any new lease.
Ejectment by land- 164. Where the term or interest of any tenant now or hereafter
lh‘:)'l‘}lm";’ ainst temant )olding under a lease or agreement in writing any lands tenements or
oxpiration of tem or hereditaments for any term or number of years certain or from year to
ff,fi‘,,ﬂ';,“ﬁ;,“’,;’offce . year shall have expired or been determined either by the landlord or
quit. tenant by regular notice to quit and such tenant or any one holding or
claiming by or under him shall refuse to deliver up possession accord-
ingly after lawful demand in writing made and signed by the landlord
or his agent and served personally upon or left at the dwelling-
house or usual place of abode of such tenant or person and the land-
lord shall thereupon proceed by action of ejectment for the recovery of
possession it shall be lawful for him at the foot of the writ in ejectment
, to address a notice to such tenant or person requiring him to find
Rule or summons for Such bail if ordered by the Court or a Judge and for such purposes as ave
the tenant to give  hercinafter next spemﬁed and upon the appearance of the party on an
affidavit of service of the writ and notice it shall be lawful for the
Iandlord producing the lease or agreement or some counterpart or
duplicate thereof and proving the execution of the same by affidavit
and upon affidavit that the premises have been actually enjoyed under
such lease or agreement and that the interest of the tenant has expired
or been determined by regular notice to quit as the case may be and
that possession has been lawfully demanded in manner aforesaid {o
move the Court or apply by summons to a Judge at Chambers for a
rule or summons for such tenant or person to shew cause within a
time to be fixed by the Court or Judge on a consideration of the
situation of the premises why such tenant or person should not enter
into a recognizance by himself and two sufficient surcties in a reason-
able sum conditioned to pay the costs and damages which shall be
On rule or summons Tecovered by the claimant in the action and it shall be lawful for the
spsolute if tenant Gy, op J udge upon cause shewn or upon affidavit of the service of
judgment to be for - the rule or summons in case no cause shall be shewn to make the
the landlord. same absolute in the whole or in part and to order such tenant or
person within a time to be fixed upon a consideration of all the
circumstances to find such bail with such conditions and in such
manner as shall be specified in the said rule or summons or such part
of the same so made absolute and in case the party shall neglect or
refuse so to do and shall lay no ground to induce the Court or Judge
to enlarge the time for obevm@ the same then the lessor or landlord
filing an affidavit that such rule or order has been made and served

and
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and not complicd with shall be at liberty to sign judgment for recovery
of possession and costs of suit in the form contained in the Schedule
(A) to this Act annexed marked No. 18 or to the like cffect.

165. Wherever it shall appear on the trial of any ejectment at On trial of any cject-
the suit of a landlord against a tenant that such tenant or his attorney ig;’{tﬂ}’f;“ﬁ:‘”‘jr’fq
hath been served with due notice of trial the Judge before whom such to give damages for
cause shall come on to be tried shall whether the defendant shall ;‘;C;,;’gv{?;f;ﬁffoﬁ‘;;;g
appear upon such trial or not permit the claimant on the trial after dayspecified therein.
proof of his right to recover possession of the whole or of any part of
the premises mentioned in the writ in ejectment to go into evidence of
the mesne profits thereof which shall or might have accrued from the
day of the expiration or determination of the tenant’s interest in the
same down to the time of the verdict given in the cause or to some
preceding day to be specially mentioned therein and the jury on the
trial finding for the claimant shall in such case give their verdict upon
the whole matter both as to the recovery of the whole or any part of
the premises and also as to the amount of the damages to be paid for
such mesne profits and in such casc the landlord shall have judgment
within the time hereinbefore provided not only for the rccovery of
possession and costs but also for the mesne profits found by the jury
Provided always that nothing hereinbefore contained shall be con-
strued to bar any such Jandlord from bringing any action for the
mesne profits which shall accrue from the verdict or the day so
specified therein down to the day of the delivery of possession of the
premises recovered in the ejectment.

166. In all cases in which such security shall have been given on trials after Lail
as aforesaid if upon the trial a verdict shall pass for the claimant foundJudse shallnot

; stay the e)\LCllthll ex-
unless it shall appear to the Judge beforec whom the same shall have cept by consent or on

been had that the finding of the jury was contrary to the cvidence or z‘;’;?{;ts fuding. sc-
that the damages given were excessive such Judge shall not except by
consent make any “order to stay judgment or exceution except on con-
dition that within four days from the day of the trial the defendant shall
actually find security by the recognizance of himself and two sufficient
sureties in such reasonable sum as the Judge shall direet conditioned
not to commit any waste or act in the nature of waste or other wilful
damage and not to sell or carry off any standing crops hay straw or
manure produced or made (if any) upon the premises and which may
happen to be thereupon from the day on which the verdict shall have
been given to the day on which execution shall finally be made upon
the judgment or the same be set aside as the case may be.

167. All recognizances and sccurities entered into as last afore- Recognizances to be
said shall be taken respectively in such manner and by and hefore fBhen i other rceog-
such persons as the Judges shall direct and shall be filed with the actions on them
Prothonotary for which respectively the sum of two shillings and six- "¢
pence and no more shall be paid but no action or other proceeding
shall be commenced upon any such reeognizance or security after the
expiration of six months from the time when possession of the pre-
mises or any part thereof shall actually have heen delivered to the
landlord.

168. Nothing herein contained shall be construed to prejudice Saving of former
or affect any other right of action or remedy which landlords may "emedics:
possess in any of the cases hereinbefore provided for otherwise than
hereinbefore expressly enacted.

169. Where an action of cjectment shall he brought by any mort- In cjectment by
cagec his heirs executors administrators or assignees for the recovery :,‘;ﬁff,,":g,i“,,(ﬂ],ﬁnlg"‘t'
of the possession of any mortgaged lands tenements or hereditaments the principal interest
and no suit shall be then depcndmo' in Equity for or touching the Guive San Cour
foreclosing or redeeming of such mortgaged lands tencments or full satisfaction and
hereditaments if the person having 1'1ght to redcem such mortgaged el the mortgages to

2 B—voL. 4. lands re-convey.
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lands tenements or hereditaments and who shall appear and become
defendant in such action shall at any time pending such action pay unto
such mortgagee or in case of his refusal shall bring into Court all the
principal moneys and intercst due on such mortgage and also all such
costs as have been expended in any suit at Law or in Equity upon such
mortgage (such money for principal interest and costs to be ascertained
:mdcomputed by the Court or the proper officer in that behalf) themoneys
so paid to such mortgagee or brought into Court shall be deemed and
taken to be in full satistaction and dl@charm‘ of such mortgage and the
Court shall and may discharge every such mortgagor or defendant of
and from the same accordingly and shall and may by rule of the same
Court compel such mortgagee at the costs and charges of such mort-

gagor to assign surrender or re-convey such mmtn'ao*ed lands tenements
and hercditaments and such estate and interest as such mortgagee has
therein and deliver up all deeds evidences and writings in his custody
relating to the title of such mortgaged lands tencments and heredita-
ments unto such mortgagor who shall have paid or brought such
moneys into the Court his heirs executors or administrators or to
such other person or persons as he or they shall for that purpose
nominate or appoint.

170. Nothing herein contained shall extend to any case where
the person against whom the redemption is or shall be prayed shall (by
writing under his hand or the hand of his attorney agent or solicitor
to be delivered before the money shall be brought into Court to the
attorney or solicitor for the other side) insist ither that the party
praying a redemption has not a right to redeem or that the premises
arc chargeable with other or different principal sums than what appear
on the face of the mortgage or shall be admitted on the other side or
to any case where the right of redemption to the mortgaged lands and
premiscs in question in any cause or suit shall be controverted or
questioned by or between different defendants in the same cause or
suit or shall be any prejudice to any subscquent mortgage or subse-
quent incumbrance anything herein contained to the contrary thereof
in anywise notwithstanding.

171. The Supreme Court and the Judges thereof respectively
shall and may cxercise over the proceedings the like jurisdiction as
heretofore exercised in the action of ejectment so as to insure a trial
of the title and of actual ouster when necessary only and for all other
purposes for which such jurisdiction may at present be exercised and
the provisions of all Laws and Statutes not inconsistent with the pro-
visions of this Act and which may be applicable to the altered mode of
proceeding shall remain in force and be applied thereto.

Amendments of proceedings.

172. And whereas the power of amendment now vested in the
Supreme Court and the Judges thereof is insufficient to enable them
to prevent the failure of justice by reason of mistakes and objections
of form Be it enacted That it shall be lawful for the said Court and
every Judge thereof and for every Circuit Court at all times to amend
all defects and errors in any proceeding in civil causes whether there
is anything in writing to amend by or not and whether the defect or
error be that of the party applying to amend or not and all such
amendments may be made with or without costs and upon such terms
as to the Court or Judge may scem fit and all such amendments as may
be necessary for the purpose of determining in the existing suit the
real question in controversy hetween the parties shall be so “made.

Costs
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Costs where action improperly brought in the Supreme Court.

173. 1f any plaintiff in any action commenced in the Supreme
Court of the said Colony shall obtain a verdict for less than ten pounds
unliquidated damages or less than thirty pounds liquidated damages
or debt and the presiding Judge shall certify on the trial of such
action that the causc of action was not of sufficient valuc to justify

an action in the Supreme Court the plaintiff shall recover no costs.

Power to Judges to make general rules wnd requlations and lo frame
writs and proceedings i order to enable the Court and Judges to
carry this Act thoroughly into effect.

174, 1t shall be lawful for the Judges of the Supreme Court
from time to time to make all such general rules and orders for the
cffectual execution of this Act and of the intention and object
hereof and for fixing the costs to be allowed for and in respeet of
the matters lerein contained and the performance thercof and for

apportioning the costs of issues and also for altering the number of

days by this Act limited for the return of any writ or for the doing of
anything by this Act prescribed or authorized to be done and substi-
tuting other days for the same as in their judgment shall be necessary
or proper and it shall further be lawful for the Judges of the said
Cowrt from time to time to exercise all the powers and authority given
to the Judges at Westminster or any of them by an Act of Parliamnent
passed in the Session of Parliament held in the thirteenth and four-
teenth years of the reign of Iler present Majesty intituled . dn Act to
“ enable the Judges of the Cominon Law at Westminster to aller the
« forms of Pleading” with respect to any matter herein contained
relative to practice or pleading anything in this Act to the contravy
notwithstanding and the provisions of the said last-mentioned Act as
to the rules orders or regulations made in pursuance thereof shall be
held applicable to any rules orders or regulations which shall be made
in pursuance of this Act Provided that nothing hercin contained shall
be construed to restrain the authority or limit the jurisdiction of the
said Court or the Judges thereof to make rules or orders or otherwise
to regulate and dispose of the business therein.

175. Such new or altered writs and forms of proceedings may
be issued entered and taken as may by the Judges of the said Court
be deemed necessary or expedient for giving ecffect to the provisions
hereinbefore contained and in such forms as the Judges of such Court
shall from time to time think fit to order and such writs and proceed-
ings shall be acted upon and enforced in such and the same manner as
writs and proceedings of the said Court arve now acted upon and
enforced or as near thereto as the circumstances of the case will admit
and any cxisting writ or procecding the form of which shall be in
any manner altered in pursuance of this Act shall nevertheless be of
the same force and virtue as if no alteration had been made therein
except so far as the effect thereof may be varied by this Act.

176. In citing this Act in any instrument document or pro-
ceeding it shall be sufficient to use the expression “The Common Law
Procedure Act of 1853.”
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SCHEDULE (A) REFERRED TO IN THE FOREGOING ACT.

No. 1.
Writ where the defendant resides within the Jurisdiction.

Vicroria by the Grace of God de.
To C. D. of

We command you that within days after the service of this writ on you
inclusive of the day of such service you do cause an appearance to be entered for you in Our
Supreme Court at Sydney in an action at the suit of A. B. and take notice that in default
of your so doing the said A. B. may proceed therein to judgment and execution.

Witness de.

Memorandum to be subseribed on the writ.

N.B.—-This writ is to be served within (sir) calendar months from the date thereof or if
renewed from the date of such renewal including the day of such date and not

afterwards.
Indorsement to be made on the writ before service thereof.
This writ was issued by E. F. of attorney.for the said plaintiff or this
writ was issued in person by A. B. who resides at [mention the city town or

parish and also the name of the hamlet street and number of the house of the plaintiff’s
restdence 1f uny such.]

Indorsement to be made on the writ after service thereof.
This writ was served by X. Y. on L. M. [the defendant or one of the defendants] on
Monday the day of 13
(Signed) X. Y.

No. 2.
Wiit where the defendant being a British subject resides out of the Jurisdiction.

Vicroria by the Graee of God de.
To C. D. of

We command you that within [kere tnsert @ sugficient number of days within which
the defendant might appear with veference to the distance he may be at from New Soulh
Wales] days after the service of this writ on you inclusive of the day of such service you do
cause an appearance to be entered for you in Our Supreme Court at Sydney in an action at
the suit of A. B. and take notice that in default of your so doing the said A. B. may by
leave of the Court or a Judge proceed therein to judgment and execution.

Witness dc.

Memorandum to be subscribed on the writ.

N. B.—This writ is to be served within (sir) calendar months from the date thereof or if
renewed from the date of such renewal including the day of such date and not after-

wards.

Indorsement to be made on the writ before the service theresf.
This writ is for service out of the Jurisdiction of the Court and was issued by E. F.
of attorney for the said plaintiff or this writ was issued in person by A. B.
who resides at [mention the city town or parish and alse the name of the hamlet street and
nwmber of the house of the plaintiff’s residence tf any such.]

The Indorsement required by the 8th section should be made on this writ but should
allow the defendant the time limited for appearance to pay the debt and costs.

No. 3.



1853. 17° VIC. No. 21. 2699

Common Law Procedure.

No. 3.

Wrrit where the defendant not being @ British subject resides out of the Jurisdiction.

Vicroria by the Grace of God de.

To C. D. late of
We command you that within [here insert a sufficient number of days within whick the
defendant might appear with veference to the distance he may be at from New South Wales]
days after notice of this writ is served on you inclusive of the day of such service you do
cause an appearance to be entered for you 1n our Supreme Court at Sydney in an action at
the suit of A. B. and take notice that in defuult of your so doing the said A. B. may by
leave of the Court or a Judge proceed therein to judgment and exccution.

Witness de.
Memorandum to be subscribed on the writ.

N.B.—Notice of this writ is to be served within (siz) calendar months from the date thercof

including the day of such date and not afterwards.

Indorsements as in other cases.

Norick of the foregoing writ.

To G. H. late of [ Bathurst in the Colony of New South Wales] or now residing at
(Auckland in New Zealand.]

Take notice That A. B. of in the Colony of New South Wales
has commenced an action at law against you C. D. in Her Majesty’s Supreme Court of New
South Wales by a writ of that Court dated the day of
AD. 18 and you are required within days after the receipt of this notice

inclusive of the day of such receipt to defend the said action by causing an appearauce to
be entered for you in the suid Court to the said action and in default of your so doing the
said A. B. may by leave of the Court or a Judge proceced thereon to judgment and exccution.

[Hcre state amount of claim as requived by 8th section but allowing the defendant the
time Limited for appearance to pay debt and costs.

(Signed) A. B. of e

or
E. F. of de.
Attorney for A. B.

No. 4.
Special Indorsement.

[After the Indorsement required by the Rth section of this Act this special Indorsement may
be inserted.]

The following are the particulars of plaintiff's claim -—
£ s d
1849.—June 20. Half-year’s rent to this day of house and
premises in street Sydney o 256710 0
Sept. 12. Ten sacks of flour at 40s. v e e 200 0
Dee. 1. Money received by defendant ... ... ... 17 0 0

62 10 0
Paid ... ... ... 15 0 0

Balance due ... ... ... 47 10 0

Or

To butcher’s meat supplied between the 1st of January 1849
and the 1st of January 1850 che eee eee e e D200
Paid ... ... ... 20 0 O

Balance ... ... 32 0 0

‘

[If any account has been delivered it may be referred to with ils date o the plaintiff
may give such a description of his claim as in a particular of demand so as to prevent the
necessity of an application for further particulars.]

Or

£50 principal and interest due on a bond dated the day of
conditioned for the payment of £100.
Or
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Or

£90 principal and interest due on a covenant contained in a deed dated the
day of to pay £100 and interest.

Or
A penalty of £100 under the Statute 55 Geo. 11I. ¢. 137.

Or

£35 on a bill of exchange for £100 dated the 2nd February 1849 accepted or drawn
or indorsed by the defendant.

Or

£50 on a guarantee dated the 1st of January 1850 whereby the defendant gua-
ranteed the due payment by E. F. of goods supplied or to be supplied to him.

[T ary of the above may be added in cases where interest is payable “ the plaintiff
also elalms interest on £ of the above sum from the date of the writ until
“Judgment.”]

N.B.—Take notice that if a defendant served with this writ within the jurisdiction of the
Court do not appear according to the exigency thereof the plaintiff will be at liberty
to sign final judgment for any sum not exceeding the sum above claimed [with
interest at the ratc specified and the sum of for costs and issue
execution at the expiration of eight days from the last day for appearance.

No. 5.
In the ‘Supreme Court of New South Wales.—
On the day of A.D. 1850.

{Day of signing the judgment.]
New SourH WALEs
TO WIT.
A. B. in his own person [or by his attorney] sued out a writ
of summons against C. D. indorsed according to the “ Common Law Procedure Act of 1853”
as follows :—
[Here copy special tndorsement |
And the said C. D. has not appeared Thercfore it is considered that the said A. B. recover
against the said C. D. £ : - together with-£ -~ for costs of suit.

No. 6.
In the Supreme Court of New South Wales.—
The day of in the year of our Lord 18
SYDNEY TO WIT.
. Whereas A. B. has sued C. D. and affirms and denies that
[Here state the question or questions of fact to be tried]
And it has been ordered by the Hon. Mr. Justice according to

¢ The Common Law Procedure Act of 1853 that the said question shall be tried by a
Jury Therefore let the same be tried accordingly.

No. 7.

Form of Rule or Summons where a judgment creditor applies for execution against a
Judgment debtor.

[ Formal parts as at present.]
C. D. shew cause why A. B. [or as the case may be] should not be at liberty to enter
a suggestion upon the roll in an action wherein the said A. B. was plaintiff and the said
C. D. was defendant and wherein the said A. B. obtained judgment for £
against the said C. D. on the day of that it manifestly

" appears to the Court that the said A. B. is entitled to have exccution of the said judgment

and to issue execution thereupon and why the said C. D. should not pay to the said A. B.

the costs of this application to be taxed.

[ Note.—The above form may be mod: fied so.as to meet the case of an application by or against
the representative of a party to lheju.dgmmt.]

No. 8.
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No. 8.
Form of suggestion that the judgment creditor is entitled to execution against the judgment
debtor. ‘
And now on the day of it is suggested and

manifestly appears to the Court that the said A. B. [or C. D. as executor of the last will
and testament of the said A. B. deccased or as fhe case may be] is entitled to have execu-
tion of the judgment aforesaid against the said E. ¥. for against (. H. as executor of the
last will and testament of the said K. F. or «s the case may be] Therefore it is considered
by the Court that the said A. B. [or C. D. as such exceutor as aforesaid or as the case may
be] ought to have execution of the said judgment against tle said E. F. [or against G, H.
as such executor as aforesaid o as the case may be].

No. 9.
Form of Writ of Rewivor.
Vicroria hy the Grace of God de. to B, F. of greeting.
We command you that within eight days after the service of this writ upon you
inclusive of the day of such service you appear in our Court of to shew cause

why A. B. [er C. D. as executor of the last will and testament of the said A. B. deceased
or as the case may be] should not have exccution against you [if against « representative
here insert as exceutor of the last will and testament of deceased or as the
case may be] of n judgment whereby the said A. B. [or as the case may be] on the
day of in the said Court recovered against you [vr as the case may be] £

and take notice that in default of your so doing the said A. B. [or as the case may
be] may proceed to execution.

Witness dve.

No. 10.
EJECTMENT.
Form of Wint.

Vicroria e, to X. Y. Z. and all persons entitled to defend the possession of

[deseribe the property with reasonable certainty] in the parish of in the county
[or district] of to the possession whereof A. B. and C. some or one of them
claim to be [or to have been on and since the day of AD. 1

entitled and to cject all other persons therefrom These are to command you or such of
you as deny the alleged title within sixteen days after service hereof to appear in person or
by attorney in OQur Supreme Court at Sydney to defend the said property or such part
thereof as you may be advised in default whereof judgment may he signed and you turned
out of possession.

Witness dc.

No. 11.

Judgment in Ejectment in case of non-appearance.

In the Supreme Court of New South Wales.—
The day of -18:

[Date of Writ.]
(CUMBERLAND )
TO WIT. |

On the day and year above written & writ of our Lady the Queen issued forth of
this Court in these words that is to say

Vicroria by the Grace of God [here copy the writ] and no appearance has been
eutered or defence made to the said writ Therefore it is considered that the said [here
tnsert the names of the persons in whom title is alleged in the wiit] do recover possession of
the land in the said writ mentioned with the appurtenances.

No. 12.
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No. 12.
In the Supreme Court of New South Wales.—
On the day of AD. 18
CUMBERLAND
TO WIT.

On the day and year above written a writ of our Lady the Queen issued forth of
this Court in these words that is to say

VicToRrIA by the Grace of God [Aere copy the writ] and C.D. has on the
day of appeared by his attorney [or in person to the said
writ and has defended for a part of the land in the writ mentioned that is to say [kere
state the part] and no appearance has been entered or defence made to the said writ except
as to the said part Therefore it is considered that the said A. B. [the claimant] do recover
possession of the land in the said writ mentioned except the said part with the appur-
tenances and that he have execution thereof forthwith and as to the rest let a jury come e.

No. 13.
In the Supreme Court of New South Wales.—
On the day of A.D, 18
CUMBERLAND
TO WIT.

On the day and year above written a writ of our Lady the Queen issued from this
Court in these words that is to say

VicToria by the Grace of God [here copy the wriz] and C. D. has on the
day of appeared by his attorney [or in person] to
the said writ and defended for the whole of the land thercin mentioned Therefore let a jury
come de.

No. 14,

Afterwards on the day of A. D. before
come

the parties within mentioned and a jury being sworn to try the matters in question between
the said parties upon their oath say that A. B. [the claimant] within mentioned on the

day of A. D. was and still is entitled to the possession of
the land within mentioned as in the writ alleged Therefore de.

No. 15.

In the Supreme Court of New South Wales.

On the day of 18

[ Date of Writ.]
CUMBERLAND
TO WIT. }

On the day and year above written a writ of our Lady the Queen issued forth of this
Court in these words that is to say

VicTorIA by the Grace of God [kere copy the writ] and C. D. hag on the
day of appeared by his attorney [or in person] to the said
writ and A. B. has discontinued the action Therefore it is considered that the said C. D. be
acquitted and that he recover against the said A. B. £ for his costs of defence.

No. 16.

In the Supreme Court of New South Wales.—
The day of 18

{Date of Writ.]

TO WIT.

On the day and year above written a writ of our Lady the Queen issued forth of this
Court in these words that is to say

VicTorIA by the Grace of God [kere copy the writ] and C. D. has on the
day of appeared by his attorney [or in person] to the said
writ and A. B. has failed to proceed to trial although duly required so to do Therefore it
is considered that the said C. D. be acquitted and that he recover against the said A.B.
£ for his costs of defence.

CUMBERLAND }

No. 17.
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No. 17.
In the Supreme Court of New South Wales—
The day of 18

[Date of Writ.]
CUMBERLAND
TO WIT.

On the day and year above written a writ of our Lady the Queen issued forth of
this Court in these words that is to say

Vicroria by the Grace of God [kere copy the wiit] and C. D. has on the
day of appeared by his attorney [or in person] to the said
writ and the said C. D. has confessed the said action [or has confessed the said action as to
part of the said land that is to say kere state the part] Therefore it is considered that the
said A. B. do recover possession of the land in the said writ mentioned [or of the said part

of the said land] with the appurtenances and £ for costs,
No. 18.
In the Supreme Court of New South Wales.—
The day of AD, 18

[ Date of Writ]
CUMBERLAND )
TO WIT.

On the day and year above written a writ of our Lady the Qucen issued forth of
this Court with a notice thereunder written the tenor of which writ and notice follows in
these words that is to say

[ Here copy the writ and notice which latter may be as follows—]

¢ Take notice That you will be required if ordered by the Court or a Judge to give
“ bail by yourself and two sufficient sureties conditioned to pay the costs and damages
“ which shall be recovered in this action.”

And C. D. has appeared by his attorney [or in person] to the suid writ
and has been ordered to give bail pursuant to the Statute and has failed so to do Therefore
it is considered that the said [here insert name of landlord] do recover possession of the land
in the said writ mentioned with the appurtenances together with £
for costs of suit.

SCHEDULE (B.)

FORMS OF PLEADINGS.
STATEMENTS OF CAUSES OF ACTION.

On Contracts.

1. Money payable by the defendant to the plaintiff for [these words money payable Goods sold.
dre. should precede money counts like 1 to 14 but need only be inserted in the first] goods
bargained and sold by the plaintiff to the defendant.

2. Work done and materials provided by the plaintiff for the defendant at his Work and materials,
request.

3. Money lent by the plaintiff to the defendant. Money lent,
4. Money paid by the plaintiff for the defendant at his request. Money paid.
5. Money received by the defendant for the use of the plaintiff. Money received.
6. Moncy found to be due from the defendant to the plaintiff on accounts stated Account stated.

between them.
7. A messuage and lands sold and conveyed by the plaintiff to the defendant. For an estate sold.
8. The goodwill of a business of the plaintiff sold and given up by the plaintiff to For goodwill.
the defendant.
9. The defendant’s use by the plaintiff's permission of messuages and lands of the For the usc of a
plaintiff. 11:‘““8{3] s:nd‘ ]):mfd.‘
10. The defendant’s use by the plaintiff’s permission of a fishery of the plaintiff. ﬁ:)ll;“;,b tse ot &
11. The hire of [as the case may be] by the plaintiff let to hire to the defendant.,  For hire of goods &e.
12. ¥reight for the conveyance by the plaintiff for the defendant at his request of For ficight.
goods in ships.
13. The demurrage of a ship of the plaintiff kept on demurrage by the defendant.  For demwrage.
14. That the defendant on the day of A.D, by his Payce against maker
promissory note now overdue promised to pay to the plaintiff £ of note.
two months after date but did not pay the same.

2 F—VOL. 4. 15. 4
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Indorsee against in-
dorser of note.

Drawec against ac-
ceptor of bill.
Payec against

drawer.

Breach of promise o
marriage.

f

Breach of promise of

marriage.

Warranty of a horse.

For not loading

pursuant to charter-

party.

Upon a lease for rent.

Upon a covenant to
repair,

Trespass to land.

Assault battery and
false imprisonment.
Criminal conversa-
tion,

Wrongful conversion

of goods.

Wrongful detention
of property &e.
Diverting water
from a mill.

Infringement of a
patent.

Defamation of
character.

No. 21. 17° VIC. 1853.
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15. That one A. on &c. [date] by his promissory note now overdue promised to pay
to the detendant or order £ [¢wo] months after date and the defendant
indorsed the same to the plaintiff and the said note was duly presented for payment and
was dishonoured whercof the defendant had due notice but did not pay the same.

16. That the plaintiff on dc. [date] by his bill of exchange now overdue directed to
the defendant required the defendant to pay to the plaintiff £ {wo months
after date and the defendant accepted the said bill but did not pay the same.

17. That the defendant on &e. [date] by his bill of exchange directed to A. required
AL to pay to the plaintiff £ [#w0] months after date and the said bill was duly
presented for aceeptance and was dishonoured of which the defendant had duc notice but did
not pay the same.

18. That the plaintiff and defendant agreed to marry one another and a reasonable
time for such marriage has elapsed and the plantiff Las always been ready and willing to
marry the defendant yet the defendant has neglected and refused to marry the plaintiff.

19. That the plaintiff and defendant agreed to marry one another on a day now
clapsed and the plaintiff was ready and willing to marry the defendant on that day yet the
defendant neglected and refused to marry the plamtlff

20. That the defendant by warranting a horse to be then sound and (uict to ride sold
the said horse to the plaintiff yet the said horse was 1ot then sound and (uiet to ride.

21. That the plaintiff and the defendant agreed by charter-party that the plaintiff's
ship called the “ Ariel” should with all convenient speed sail to R. or so near thercto as
she could safely get and that the defendant should there load her with a full cargo of tallow
or other lawful merchandise which she should carry to H. and there deliver on payment of
freight £ per ton and that the defendant should be allowed ten days for
l()ddlnf_’ and ten for discharge and ten duys for demurrage if reguired at £ per
day and that the plaintiff did all things necessary on his part to entitle him to have the
agreed cargo loaded on board the said slnp at R. and that the time for so doing has elapsed
yct the dcf(,ndant made default in loading the agreed cargo.

. That the plaintiff let to the defendant a house No. 40 George-street Sydney for

scven years to hold from the day of AD. at £ a
year payable quarterly of which rent uarters arc duc and unpaid.

23. That the plaintiff by deed let to the defendant a house No. 40 (eorge-street
Sydney to hold for seven years from the day of AD. and the

defendant by the said deed covenanted with the plaintiff well and substantially to repair the
said house during the said term [according to the covenant] yet the said house was during
the said term ont of good and substantial repair.

For Wrongs independent of Contract.

24. That the defendant broke and entered certain land of the plaintiff called the
Big Field and depastured the same with cattle.

25. That the defendant assaulted and beat the plaintiff gave him into custody to a
policeman and caused him to be imprisoned in a Police Office.

26, That the defendant debauched and carnally knew the plaintiff’s wife.

27. That the defendant converted to his own use or wrongtully deprived the plaintiff
of the use and possession of the plaintiff’s goods that is to say 1ron hops houschold furni-
ture [or as the case may be].

28. That the defendant detained from the plaintiff his title deeds of land called
Belmont in the county of that is to say [describe the deeds].

29. That the plaintiff was possessed of a mill and by rcason thereof was cntitled to
the flow of a stream for working the same and the defendant by cutting the bank of the
said stream diverted the water thercof away from the said mill.

30. That the plaintiff was the first inventor of a certain new manufacture that is to
say of “ certain improvements in the manufacture of sulphuric acid” for which e obtained
letters patent for the term of fourteen years from the day of
A.D. subject to a condition that the plaintiff should within six calendar
months cause to be enrolled an instrument in writing particularly deseribing the nature of
his said invention and the plaintiff did within the time prescribed fulfil the said condition
and the defendant during the said term did infringe the said patent right.

31. That the defendant falsely and maliciously spoke and published of the plaintiff
the words following that is to say “ he is a thief”

[if there be any special dumage herve state 1t with such reasonable particularity
uas to give notice to the defendunt of the peculiar injury complained of for
instance]

whereby the plaintiff lost his situation as overscer in the employ of A.

32. That the defendant falsely and mahmnusly printed and published of the plaintiff
in a newspaper called the words following that is to say “ he is
a regular prover under bankrupteies” the defendant meaning thereby that the plaintifi had
prov ced and was in the habit of proving fictitions debts ammst the estates of bankrupts
with the knowledge that such debts were fietitivus.

COMMENCEMENT o PLEA.
D)

33. The defendant by his attorney {or in person] says [here state
the substancc of the plea].

34. Aund for a second plea the defendant gays [here state the second plee].
Pleus
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35. That he never was indebted as alleged. . Donial of debt.
[This plea 1is applicable to declarations like those numbered 1 to 14.]

36. That he did not promise as alleged. Denial of contract.
[ This plea is applicable to other declavations on simple contracts not on bills «nd notes

surk as those numbered 18 to 21. It would e wnobjectionable fo use ““did not warrant”

“ did not agrec” or any other appropriate denial.]

37. That the alleged deed is not his deed. Denial of deed.
38. That the alleged cause of action did not acerue withinsix years [state the period of giotute of limita-
Limatation applicable to the case] before this suit. tions.

39. That hefore action he satisficd and dizcharged the plaintiff’s claim by payment. payment.
40. That the plaintiff at the commencement of this suit was and still is indebted to g o
the defendant in an amount equal to the plaintifi’s claim for [here state the cause of sct-off
as in @& declaration sce forms ante] which amount the defendant is willing to set off against
the plaintift’s claim.
41. That after the alleged cluim wcerued and before this suit the plaintiff by deed Release.
released the defendant therefrom.

Pleas in Actions for Wrongs tudependent of Contract.

42, That he is not guilty. Not guilty.
43. That he did what is complained of by the plaintiff’s leave. Lieave and license.

44. That the plaintiff first assaulted the defendant who thercupon neeessarily com- Self.defence.
mitted the alleged assault in his own defence.
45. That the defendant at the time of the alleged trespass was possessed of land the Right of way.
oveupicrs whereof for twenty years hefore this suit enjoyed as of right and without interrup-
tion a way on foot and with cattle from a public highway over the said land of the plaintiff
to the said land of the defendant and from the said land of the defendant over the said land
of the plaintiff to the said public highway at all times of the year for the more convenicut
oceupation of the said land of the defendant and that the alleged trespass was a use by the
defendant of the said way.
46. That the defendant at the time of the alleged trespass was possessed of land the gight of common,
occupiers whereof for thirty years before this suit enjoyed as of right and without interrup-
tion common of pasture over the said land of the plaintiff for all itheir cattle levant and
couchant upon the said land of the defendant ut all times of the year as to the said land of
the defendant appertaining and that the alleged trespass was a usc by the defendant of
the said right of common.

a

REPLICATIONS.
47. The plaintiff takes issuc upon the defendant’s 1st 2nd &e. pleas. Joinder of issuc.
48. The plaintiff as to the sccond plea says [here state the answer to the plea as 1n the Replication to pleas
Sollowing forms.] containing new
49. That the alleged release is not the plaintiff’s deed. ' }I‘}a“]e‘.‘- £ relons
50. That the alleged release was procured by the fraud of the defendant. O plod of rolease.
51. That the alleged set-off did not acerue within six years before this suit. "T'o plea of sct-off.

52. That the plaintiff was possessed of land whercon the defendant was trespassing To self-defence.
and doing damage whercupon the plaintiff requested the defendant to leave the said land
which the defendant refused to do and thereupon the plaintiff gently laid his hands on the
defendant in order to remove him doing no more than was neeessary for that purpose which
is the alleged first assault by the plaintiff,

53. That the occupiers of the said land did not for twenty years before this suit 1o vixht of way.
enjoy as of right and without interruption the alleged way.

NEW ASSIGNMENT.

54. The plaintiff as to the and pleas says that he sues To the pleas of right
not for the trespasses therein admitted but for trespasses committed by the defendant in of way and right of
excess of the alleged rights and also in other parts of the said land and on other occasiong common.
and for other purposes than those referred to in the said pleas.

[If the plaintiff veplies and new assigns the new assignment may be as follows—1]

55, And the plaintiff as to the and pleas further says
that he sues not only for the trespasses in those pleas admitted but also for dic.

[Lf the plaintiff veplies and new assigns to some of the pleas and new assigus only to
the other the form may be as follows—]

56. And the plaintiff as to the and pleas further
says that he sues not for the trespasses in the pleas [the pleas not replied t0]
admitted but for the trespasses in the pleas [the pleas replied to] admitted

and also for .

No. XXII.



