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Crimes (Local Courts Appeal and
Review) Act 2001 No 120

Act No 120, 2001

An Act to restate the law with respect to appeals and other forms of review in
relation to crimina proceedings in Loca Courts and other courts of comparable
jurisdiction; and for other purposes. [Assented to 19 December 2001]




Section 1

Part 1

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Preliminary

The Legidature of New South Wales enacts.

Part 1 Preliminary

1 Name of Act

This Act isthe Crimes (Local Courts Appeal and Review) Act 2001.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Definitions
(1) InthisAct:

appeal court means the court to which an appeal or application for
leave to appea may be made under Part 3, 4 or 5.

appellant, in relation to proceedings on an application for leave to
appedl, includes the applicant in those proceedings.

defendant, in relation to proceedings from which an appeal or
gpplication for leave to apped is made, means the person against
whom those proceedings have been taken.

environmental offence means an offence for which summary
proceedings may be taken before the Land and Environment Court,
whether or not summary proceedings for such an offence may aso be
taken before any other court, and includes any offence arising under
the environment protection legidation within the meaning of the
Protection of the Environment Administration Act 1991.

exercise afunction includes perform a duty.

fresh evidence, in relation to appea proceedings, means evidence in
addition to or in substitution for the evidence given in the proceedings
from which the appedl proceedings have arisen.

function includes a power, authority or duty.
Local Court includes:

(@ a Children's Court condtituted under the Children’s Court
Act 1987, and

(b) aWarden's Court constituted under the Mining Act 1992, and
(c) aLicensing Court congtituted under the Liquor Act 1982, and
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Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 3

Preliminary

Part 1

()
©

any court that is congtituted by a Magistrate and that exercises
crimina jurisdiction, and

any Magidrate or court that exercises any function or
jurisdiction under Chapter 3 (Part 3 excepted), Chapter 4
(Part 5 excepted) or Chapter 5 of the Criminal Procedure
Act 1986.

original Local Court, in relation to proceedings under this Act, means
the Loca Court that made or imposed the conviction, sentence or order
from which those proceedings arise.

prosecutor, in relation to proceedings from which an appea or
application for leave to appeal is made, means the person responsible
for the conduct of the prosecution in those proceedings.

public authority means.

(@  theCrown, or

(b)  an authority within the meaning of the Public Finance and
Audit Act 1983, or

()  anofficer or employee of such an authority acting in the course
of his or her employment.

sentence means.

(@  any order made by a Locd Court in respect of a person as a
consequence of its having convicted the person of an offence,
including:

0] any sentence of imprisonment (including any sentence
of imprisonment the subject of a periodic detention
order or home detention order), and

(i)  any community service order, good behaviour bond or
fine, and

(iii) any order suspending execution of a sentence of
imprisonment under section 12 of the Crimes
(Sentencing Procedure) Act 1999, and

(iv)  anydirection for compensation under section 71 or 77B
of the Victims Support and Rehabilitation Act 1996, and

(v) any order or direction with respect to restitution,
compensation, forfeiture, destruction, disqudification or
loss or suspension of alicence or privilege, or

(b)  any order made by aLoca Court in respect of a person under

section 10 or 11 of the Crimes (Sentencing Procedure)
Act 1999 on finding the person guilty of an offence, or
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Section 3

Part 1

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Preliminary

2

3

(4)

()  any order for restitution made by aLoca Court in respect of a
person under section 43 of the Criminal Procedure Act 1986,
or

(d)  any order for costs made by a Magistrate against a person in
connection with committal proceedings taken against the
person, or

() any order for costs made by aLoca Court against a personin
connection with summary proceedingstaken against the person.

In the case of an application or apped in relation to a decison of the
Children’s Court under Part 3 of the Children (Criminal Proceedings)
Act 1987:

(@  areferenceinthis Act to aconviction includesareferenceto a
finding of guilt under that Act, and

(b) areferencein this Act to a sentence includes areferenceto an
order made on the finding of guilt under that Act.

Inthis Act, areference to varying a sentence includes:
(@  areferenceto varying the severity of the sentence, and

(b) areference to setting aside the sentence and imposing some
other sentence of amore or |ess severe nature.

For the purposes of this Act, it is to be presumed that the following
sentences descend in order of severity as follows, namely, full-time
imprisonment, periodi ¢ detention, homedetention, suspended sentence
of imprisonment, community servicework, good behaviour bond, fine.
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Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 4

Local Court review of Local Court decisions Part 2

Part 2 Local Court review of Local Court decisions

4 Applications to Local Court

5

1)

2

3)
(4)
)

1)
2

An application for annulment of a conviction or sentence made or
imposed by aLoca Court may be made to the same Local Court:

(@& by thedefendant, or
(b) by the prosecutor,

but may be made by the defendant only if the defendant was not in
gppearance before the Local Court when the conviction or sentence
was made or imposed.

An gpplication under this section must be made:

(@  within 2 yearsafter the relevant conviction or sentenceis made
or imposed, or

(b) if an gpplication has been madeto the Minister under section 5
within that 2-year period, within 2 years after the application
under section 5 has been disposed of under this Part.

Except by leave of the Loca Court, a person may not make more than
one application under this section in relation to the same matter.

An application must bein writing, and must be lodged with aregistrar
of aLoca Court.

If an application islodged with aregistrar of alLoca Court other than
the origina Loca Court, the registrar with whom the application is
lodged must forward the application to the registrar of the origina
Loca Court.

Applications to Minister

An application for annulment of a conviction or sentence made or
imposed by aL.oca Court may be made to the Minister by any person.

If satisfied that a question or doubt exists:

(@  astothe defendant’ s guilt, or

(b) astothe defendant’s liability for a pendty,

the Minister may refer the application to the origina Loca Court.
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Section 6

Part 2

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Local Court review of Local Court decisions

6 Notice of applications
(1) Assoonaspracticableafter receiving an application for annulment, the

7

8

registrar of theoriginal Local Court must notify the applicant and other
interested parties of the date, time and place fixed for dealing with the
gpplication.

(2) A Locd Court may deal with an application for annulment, despite any

omission or error in the notice or despite the notice having not been
served on an interested party, if it is satisfied that the party:

(@ isawareof the date, time and place fixed for dedling with the
gpplication and has not been pre udi ced asaconsequence of the
notice having not been served, or

(b) isavoiding service of the notice or cannot, after reasonable
search and inquiry, be found.

Procedure for dealing with applications

1)
2

3

A Loca Court may dea with an application for annulment in the
presence or absence of the parties and in open court or in private.

A Local Court degling with an application for annulment may stay the
execution of the sentence concerned subject to such terms and
conditions as it thinks fit.

The rules of court made under the Local Courts Act 1982 may make
provison for or with respect to procedure and evidence for the
purposes of the hearing of applications for annulment.

Circumstances in which applications to be granted

(1)

2

A Locd Court must grant an application for annulment made by the
prosecutor if it is satisfied that, having regard to the circumstances of
the case, there isjust cause for doing 0.

A Loca Court must grant an application for annulment made by the
defendant if it is satisfied:

(@  that the defendant was not aware of the origina Loca Court
proceedings until after the proceedings were completed, or

(b) that the defendant was otherwise hindered by accident, illness,
misadventure or other cause from taking action in relation to
the origina Loca Court proceedings, or

() that, having regard to the circumstances of the casg, it isin the
interests of justice to do so.
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Local Court review of Local Court decisions Part 2

9 Procedure after decision on application

10

(1)
2

3
(4)

)

A Local Court must notify each of theinterested parties of itsdecision
as to an application for annulment.

If itsdecision isto annul the relevant conviction or sentence, the Loca
Couirt:

(@  mustded withtheorigina matter afresh (either immediately or
a alater date), and

(b) unless it does so immediately, must notify each of the
interested parties of the date, time and place fixed for dedling
with the original matter.

The Loca Court isto ded with the original matter asif no conviction
or sentence had been previousy made or imposed.

The origind matter need not be dealt with by the Magistrate who
ordered the annulment of the conviction or sentence, but may be dealt
with by any Magistrate, including the Magistrate by whom the matter
was dealt with in the origina Loca Court proceedings.

In this section, original matter, in relation to a conviction or sentence
that has been annulled, means the matter the subject of the
proceedings from which the conviction or sentence arose.

Effect of annulment of conviction or sentence

1)
2

3
4)

On being annulled, aconviction or sentence ceases to have effect and
any enforcement action previoudly taken is to be reversed.

The annulment of a conviction for an offence that has been heard
together with another offence for which a conviction has been made
does not prejudice the conviction for the other offence.

If afineisannulled, any amount paid towards the fineis repayable to
the person by whom it was paid.

The Consolidated Fund is appropriated to the extent necessary to give
effect to subsection (3).
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Section 11 Crimes (Local Courts Appeal and Review) Act 2001 No 120

Part 3 Appeals from Local Court to District Court
Division 1 Appeals by defendants

Part 3 Appeals from Local Court to District Court

Division 1 Appeals by defendants
Subdivision 1 Making of appeals

11 Appeals as of right

(1) Any person who has been convicted or sentenced by a Loca Court
may appedl to the District Court against the conviction or sentence,
except in the case of a person who has been convicted in the person’s
absence or following the person’s plea of guilty.

(2) An apped must be made:
(@  within 28 days after sentence isimposed, or

(b) if an application for annulment of the conviction or sentence
has been made under Part 2 within that 28-day period, within
28 days after the Part 2 gpplication is disposed of under that
Part,

but (in the case of an apped against a conviction) may not be made
before sentence is imposed.

12 Appeals requiring leave

(1) Any person who has been convicted by alLocal Court in the person’s
absence or following the person’s plea of guilty may apped to the
District Court againgt the conviction, but only by leave of the District
Court.

(2) An gpplication for leave to appeal may not be made in relation to a
conviction in respect of which the defendant:

(@ isentitled to make an application under section 4 but has not
done so, or

(b)  hasmadean application under section 4 but the application has
not been disposed of under Part 2.

(3) An application for leave to apped must be made:

(@  within 28 daysafter (but not before) the sentenceimposed after
the relevant conviction is made, or
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Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 12

Appeals from Local Court to District Court Part 3
Appeals by defendants Division 1

13

14

(b) if anapplication for annulment of the conviction hasbeen made
under Part 2 within that 28-day period, within 28 days after the
Part 2 application is disposed of under that Part.

Late applications for leave to appeal
(1) An appedl to the District Court may be made:

(@ by any person by whom an appead could be made under
section 11, but for section 11 (2), and

(b) by any person by whom an agpplication for leave to apped
could be made under section 12, but for section 12 (3),
but only by leave of the District Court.

(20 Anapplication for leaveto appea must be made within 3 months after
the relevant conviction or sentence is made or imposed.

Lodgment of appeals and applications for leave to appeal

(1) Anapped under section 11 isto be made by lodging a written notice
of apped with:

(@  theregistrar of any Loca Court, or
(b)  the person in charge of the place where the appdlant is in
custody.
(2) A notice of appea must state the general grounds of apped.

(3) Anapplication for leaveto appea under section 12 or 13isto bemade
by lodging a written application for leave to appedl, together with a
written notice of appeal, with:

(@  theregistrar of any Loca Court, or
(b)  the person in charge of the place where the appellant is in

custody.

(4) Anapplicationfor leaveto apped must statethe genera groundsof the
gpplication and, in the case of an application under section 13, must
state the reasons why an appeal or application for leave to appeal was
not made within the time alowed by section 11 or 12, asthe case may
be.

(5) On the granting of leave to apped, an apped is taken to have been
made in accordance with the written notice of apped referred to in
subsection (3).
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Section 15

Part 3
Division 1

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Appeals from Local Court to District Court
Appeals by defendants

15 Documents to be forwarded to prosecutor and relevant court registrars

(1)

2

The person with whom a notice of appeal or application for leave to
apped islodged must immediately forward a copy of it to:

(@  theprosecutor in the origina Loca Court proceedings, and

(b) theregistrar of theoriginal Loca Court, if the personisnot that
registrar, and

()  theDirector of Public Prosecutions.

Assoon as practicable after receiving anotice of apped or application

for leave to appedl, the registrar of the origina Local Court must send

the relevant papers (including a copy of any relevant order or

conviction made by the Locd Court) to a registrar of the District
Court.

Subdivision 2 Determination of appeals

16 Determination of applications for leave to appeal

1)
2

3

(4)

The District Court may determine an application for leaveto apped by
dismissing the application or by granting leave to appedl.

Leaveto apped must not be granted in relation to an application under
section 13 unlessthe Digtrict Court issatisfied that it isin the interests
of justice that leave be granted.

If the District Court dismissesan application for leaveto apped, it may
make such order asto the coststo be paid by the appellant asit thinks
just.

If the Digtrict Court grants leave to apped, it may proceed to hear the
gpped immediately or it may adjourn the appea proceedings.

17 Appeals against sentence to be by way of rehearing of evidence

An appeal againgt sentence is to be by way of a rehearing of the
evidencegivenintheoriginal Local Court proceedings, although fresh
evidence may be given in the appeal proceedings.
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Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 18

Appeals from Local Court to District Court Part 3
Appeals by defendants Division 1

18 Appeals against conviction to be by way of rehearing on the transcripts
of evidence

19

1)

2

3

An apped againgt conviction isto be by way of rehearing on the basis
of certified transcripts of evidence given in the origind Loca Court
proceedings, except as provided by section 19.

Fresh evidence may be given, but only by leave of the District Court
which may be granted only if the Court is satisfied that it is in the
interests of justice that the fresh evidence be given.

The partiesto an apped are each entitled to be provided with onefree
copy of the certified transcripts of evidence relevant to the appeal and,
if fresh evidence is given, one free copy of the transcript of the fresh
evidence.

Circumstances in which evidence to be given in person

1)

2

3)
4)
)

The District Court may direct a person to attend and give evidence in

proceedings on an apped againgt conviction if it is satisfied:

(@ inthe case of an gpped that relates to an offence involving
violence againgt that person, that there are specid reasonswhy,
in the interests of justice, the person should attend and give
evidence, or

(b)  inany other case, that there are substantial reasonswhy, inthe
interests of justice, the person should attend and give evidence.

An agpplication for such a direction may be made by a party to the
proceedings in relation to a particular person only if notice of the
party’ sintention to make such an application has been served on each
other party to the proceedings within such period asthe District Court
may direct.

If an gpplication for such adirection isrefused, the District Court must
give reasons for the refusdl.

A direction may be withdrawn only on the application, or with the
consent, of the appellant.

The regulations may make provison for or with respect to the
determination of special or substantial reasons for the purposes of
subsection (1).
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Section

Part 3
Division

19 Crimes (Local Courts Appeal and Review) Act 2001 No 120
Appeals from Local Court to District Court
1 Appeals by defendants

20

21

22

(6) Without limiting subsection (5), in determining whether specia or
subgtantia reasons exist, the District Court must have regard to
whether or not the gppellant was legally represented for the whole or
any part of the original Loca Court proceedings.

Determination of appeals

(1) The District Court may determine an appea againgt conviction:
(@ by setting aside the conviction, or
(b) by dismissing the appedl.

(2) TheDigtrict Court may determine an apped against sentence:
(@& by setting aside the sentence, or
(b) by varying the sentence, or
() by dismissing the appedl.

Notice of dismissal of appeal or application for leave to appeal

(1) If an apped or application for leave to gpped is dismissed because of
the appellant’ s failure to appear, the registrar of the Disgtrict Court for
the proclaimed place (within the meaning of the Digtrict Court
Act 1973) at which the apped or gpplication is dismissed must cause
notice of that fact to be served on the appellant.

(2) Such anotice must gtate the following:
(@  that the District Court has dismissed the apped or application,

(b) that the appellant isentitled to apply for the setting aside of the
order by which the order dismissing the appeal or application
was made,

() that any such application must be made within 12 months after
the date on which the order dismissing the appeal or application
was made.

Revocation of orders dismissing appeals and applications for leave to
appeal

(1) An application may be made to the District Court for the setting aside
of an order under section 21 that has dismissed an apped or
gpplication for leave to apped because of the appellant’s failure to
gppear (adismissal order).

Page 12



Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 22

Appeals from Local Court to District Court Part 3
Appeals by defendants Division 1
(2) Anapplication under this section must be madewithin 12 months after

3

(4)
)

Division 2

the date on which the dismissal order is made.

After hearing such an gpplication, the District Court may set aside the

dismissal order, either unconditionaly or subject to conditions, if itis

satisfied:

(@ that the appellant has shown sufficient cause for the failure to
appear, and

(b) thatitisintheinterestsof justicethat the appedl or application
be heard.

Section 60 applies to any sentence in respect of which a dismissa
order is set aside.

No action lies against any person for anything done or omitted to be
done by the person in good faith, and without notice of the setting
aside of adismissa order, for the purpose of enforcing the conviction
or sentence the subject of the appeal to which the order relates.

Appeals by prosecutors

Subdivision 1 Making of appeals

23 Appeals as of right

1)

The Director of Public Prosecutions may appedl to the Digtrict Court
againgt a sentence imposed on a person by alL.oca Court in any of the
following proceedings:

(@  proceedingsfor any indictable offence that has been dedlt with
summarily,

(b)  proceedings for any prescribed summary offence (within the
meaning of the Director of Public Prosecutions Act 1986),

()  proceedingsfor any summary offencethat has been prosecuted
by or on behalf of the Director of Public Prosecutions.
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Section

Part 3
Division

23 Crimes (Local Courts Appeal and Review) Act 2001 No 120
Appeals from Local Court to District Court
2 Appeals by prosecutors

24

25

(2) The prosecutor may apped to the District Court against:

(@  any order for costs made by aMagistrate against the prosecutor
in respect of committal proceedings taken by the prosecutor, or
(b) any order for costs made by a Local Court against the

prosecutor in respect of summary proceedings taken by the
prosecutor.

(3) An gpped must be made within 28 days after the relevant sentenceis
imposed.

(4) Despite subsection (3), an apped may be lodged more than 28 days
after the relevant sentenceis imposed if:

(@  the sentence has been reduced on the defendant’ s undertaking
to assgt law enforcement authorities (as referred to in
section 23 of the Crimes (Sentencing Procedure) Act 1999),
and

(b)  thedefendant hasfailed, whether wholly or partly, to fulfil the
undertaking.

Lodgment of appeals

(1) Anappeal under section 23 isto be made by lodging a written notice
of appea with the registrar of any Loca Court.

(2) A notice of appea must state the general grounds of appedl.

Documents to be forwarded to defendant and relevant court registrars

(1) The person with whom anotice of appedl islodged must immediately
forward a copy of it to:

(@  thedefendant in the original Local Court proceedings, and

(b)  theregidtrar of theorigina Loca Court, if the personis not that
registrar.

(2) Assoon as practicable after receiving a notice of apped, the registrar
of the original Local Court must send the relevant papers (including a
copy of any relevant order or conviction made by the Locd Court) to
aregidrar of the District Court.
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Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 26
Appeals from Local Court to District Court Part 3
Appeals by prosecutors Division 2

Subdivision 2 Determination of appeals

26 Appeals against sentence to be by way of rehearing of evidence

1)

2

An appeal againgt sentence is to be by way of a rehearing of the
evidencegivenintheoriginal Loca Court proceedings, athough fresh
evidence may be given in the appeal proceedings, but only by leave of
the Digtrict Court.

Leave to give fresh evidence may be granted to the Director of Public
Prosecutions only in exceptiona circumstances.

27 Determination of appeals

1)

2

Division 3

The Digtrict Court may determine an appeal against sentence:

(@& by setting aside the sentence, or

(b) by varying the sentence, or

() by dismissing the appedl.

The District Court may determine an appeal against an order referred
to in section 23 (2):

(@ by setting aside the order and making such other order as it
thinks just, or

(b) by dismissing the appedl.

Miscellaneous

28 Miscellaneous powers

1)

Without limiting its other powers, the District Court may do any one

or more of the following:

(@ it may specify the proclaimed place (within the meaning of the
Digtrict Court Act 1973) at which the hearing of an apped or
gpplication for leave to appeal isto be heard or continued,

(b) it may specify the sitting at which the hearing of an appeal or
application for leave to appeal isto be heard or continued,

() itmay adjournthe hearing of an apped or application for leave
to apped.

Page 15



Section 28

Part 3
Division 3

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Appeals from Local Court to District Court
Miscellaneous

(2) Indetermining an apped, the Digtrict Court may exercise any function

that theoriginal Loca Court could have exercised intheorigina Local

Court proceedings.

(3) Subject to section 70, the District Court may make such order asto the
coststo be paid by either party (including the Crown) asit thinks just.

29 Limits on appeals

(1) No appea may be made to the District Court under this Part against a
decision of aLoca Court:

2

3

@
()

(©

inrelation to an environmenta offence against which an appeal
may be made under Part 4, or

that is or has previoudy been the subject of an apped or
gpplication for leave to apped to the District Court under this
Part, or

that is or has previoudy been the subject of an appeal or
application for leave to agppeal to the Supreme Court under
Part 5.

Subsection (1) (c) does not prevent a person who has made an apped
or application for leave to gpped to the Supreme Court under Part 5
from making an appedl or application for leaveto appeal to the District
Court under this Part if:

@

()

the Supreme Court has remitted the matter on gppeal toaloca
Court for redetermination, and the Local Court has
redetermined the matter, or

the Supreme Court has refused leave to appedl inrelation to an
gppeal made on a ground of mixed law and fact.

No application to set aside or vary any conviction or sentence of a
Locd Court that could be the subject of an appea under this Part may
be made to the District Court (whether in its civil or crimina
jurisdiction) except by way of an appea under this Part.

30 Rules of court

Rules of court may be made under the District Court Act 1973 with
respect to the jurisdiction conferred by this Part on the District Court.
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Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 31

Appeals from Local Court to Land and Environment Court Part 4
Appeals by defendants Division 1

Part 4 Appeals from Local Court to Land and
Environment Court

Division 1 Appeals by defendants
Subdivision 1 Making of appeals

31 Appeals as of right

(1) Any person who has been convicted or sentenced by a Loca Court
with respect to an environmenta offence may apped to the Land and
Environment Court against the conviction or sentence, except in the
case of a person who has been convicted in the person’s absence or
following the person’s plea of guilty.

(2) An apped must be made:
(@  within 28 days after sentence isimposed, or

(b) if an gpplication for annulment of the conviction or sentence
has been made under Part 2 within that 28-day period, within
28 days after the Part 2 application is disposed of under that
Part,

but (in the case of an appeal against conviction) may not be made
before sentence isimposed.

32 Appeals requiring leave

(1) Any person who has been convicted by alL.oca Court, in the person’s
absence or following the person’s plea of guilty, with respect to an
environmental offencemay apped to the Land and Environment Court
against the conviction, but only on a ground that involves a question
of law aone, and only by leave of the Land and Environment Court.

(2) Any person against whom:

(& an order has been made by a Magistrate in relation to the
person in any committal proceedings with respect to an
environmentd offence, or

Page 17
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Part 4 Appeals from Local Court to Land and Environment Court
Division 1 Appeals by defendants

(b)  an interlocutory order has been made by a Local Court in
relation to the person in summary proceedings with respect to
an environmenta offence,

may apped to the Land and Environment Court against the order, but
only on a ground that involves a question of law aone, and only by
leave of the Land and Environment Court.

(3) An application for leave to apped under subsection (1) may not be
made in relation to a conviction in respect of which the defendant:

(@ isentitled to make an application under section 4 but has not
done so, or

(b)  hasmadean application under section 4 but the application has
not been disposed of under Part 2.
(4) An application for leave to apped must be made:

(@ inthecase of aconviction referred to in subsection (1):
0] within 28 days after sentence isimposed, or
(i)  if an application for annulment of the conviction has
been made under Part 2 within that 28-day period,
within 28 days after the Part 2 application isdisposed of
under that Part,

but may not be made before sentence isimposed, or

(b)  inthe caseof an order referred to in subsection (2), within 28
days after the relevant order is made.

33 Late applications for leave to appeal

(1) An apped to the Land and Environment Court may be made:

(@&  byany person by whom an appeal could be made under section
31, but for section 31 (2), and

(b) by any person by whom an application for leave to apped
could be made under section 32, but for section 32 (4),

but only by leave of the Land and Environment Court.

(2 Anapplication for leaveto appea must be madewithin 3 months after
the relevant conviction, sentence or order is made or imposed.
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Appeals from Local Court to Land and Environment Court Part 4
Appeals by defendants Division 1

34 Lodgment of appeals and applications for leave to appeal

35

(1)

2
3)

(4)

)

An appeal under section 31 isto be made by lodging awritten notice
of apped with:

(@ theregigtrar of any Local Court, or

(b)  the person in charge of the place where the appellant is in
custody.

A notice of appea must state the general grounds of appedl.

An application for leaveto appeal under section 32 or 33 isto bemade

by lodging a written application for leave to apped, together with a
written notice of appedl, with:

(@  theregigtrar of any Local Court, or
(b)  the person in charge of the place where the appdlant is in

custody.

Anapplicationfor leaveto appea must statethe general grounds of the
gpplication and, in the case of an application under section 33, must
sate the reasons why an appeal or an application for leave to apped
was not made within the time allowed by section 31 or 32, asthe case
may be.

On the granting of leave to apped, an apped is taken to have been
made in accordance with the written notice of appeal referred to in
subsection (3).

Documents to be forwarded to prosecutor and relevant court registrars

(1)

2

The person with whom a notice of appeal or application for leave to
apped islodged must immediately forward a copy of it to:

(@  theprosecutor in the origina Loca Court proceedings, and

(b) theregistrar of theorigina Locd Court, if the personisnot that
registrar, and

()  theDirector of Public Prosecutions.

Assoon as practicable after receiving anotice of apped or application
for leave to apped, the registrar of the origind Local Court must send
the relevant papers (including a copy of any relevant order or
conviction made by the Loca Court) to the registrar of the Land and
Environment Court.
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Section 36

Part 4
Division

1

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Appeals from Local Court to Land and Environment Court
Appeals by defendants

Subdivision 2 Determination of appeals

36 Determination of applications for leave to appeal

37

38

1)

2

3

(4)

The Land and Environment Court may determine an application for
leave to apped by dismissing the application or by granting leave to
appedl.

Leaveto appead must not be granted in relation to an application under
section 33 unless the Land and Environment Court is satisfied that it
isin the interests of justice that |eave be granted.

If the Land and Environment Court dismisses an application for leave
to apped, it may make such order as to the costs to be paid by the
appellant asiit thinks just.

If the Land and Environment Court grants leave to apped, it may
proceed to hear the appeal immediately or it may adjourn the appea
proceedings.

Appeals to be by way of rehearing on the transcripts of evidence

1)

2

3

An apped is to be dedt with by way of rehearing on the basis of
certified transcripts of evidence given in the original Loca Court
proceedings, except as provided by section 38.

Fresh evidence may be given, but only by leave of the Land and
Environment Court which may be granted only if the Court is satisfied
that it isin the interests of justice that the fresh evidence be given.

The partiesto an apped are each entitled to be provided with onefree
copy of the certified transcripts of evidence relevant to the appeal and,
if fresh evidence is given, one free copy of the transcript of the fresh
evidence.

Circumstances in which evidence to be given in person

1)

The Land and Environment Court may direct a person to attend and
give evidence in proceedings on an appeal againgt conviction if it is
satisfied that there are substantia reasons why, in the interests of
justice, the person should attend and give evidence.
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Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 38

Appeals from Local Court to Land and Environment Court Part 4
Appeals by defendants Division 1
(2) An application for such a direction may be made by a party to the

39

3)
4)
)
(6)

proceedings in relation to a particular person only if notice of the
party’ sintention to make such an application has been served on each
other party to the proceedings within such period as the Land and
Environment Court may direct.

If an application for such a direction is refused, the Land and
Environment Court must give reasons for the refusal.

A direction may be withdrawn only on the application, or with the
consent, of the appellant.

The regulations may make provision for or with respect to the
determination of substantial reasons under subsection (1).

Without limiting subsection (5), in determining whether substantial
reasons exis, the Land and Environment Court must have regard to
whether or not the gppellant was legally represented for the whole or
any part of the original Local Court proceedings.

Determination of appeals

(1)

2

3

The Land and Environment Court may determine an apped against
conviction:

(@ by setting aside the conviction, or

(b) by dismissing the appedl.

The Land and Environment Court may determine an apped against
sentence:

(@ by setting aside the sentence, or

(b) by varying the sentence, or

() by dismissing the appedl.

The Land and Environment Court may determine an gppedl against an
order referred to in section 32 (2) (a) or (b):

(@ by setting aside the order and making such other order as it
thinks just, or

(b) by dismissing the appedl.
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Section 40

Part 4
Division

1

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Appeals from Local Court to Land and Environment Court
Appeals by defendants

40 Notice of dismissal of appeal or application for leave to appeal

41

(1)

2

If an appeal or application for leave to apped is dismissed because of
the appelant’s falure to appear, the registrar of the Land and
Environment Court must cause notice of that fact to be served on the

appellant.
Such a notice must state the following:

(@  thattheLand and Environment Court has dismissed the appeal
or gpplication,
(b) that the appdlant isentitled to apply for the setting aside of the

order by which the order dismissing the appeal or application
was made,

()  that such an application must be made within 12 months after
the date on which the order dismissing the appeal or application
was made.

Revocation of orders dismissing appeals and applications for leave to
appeal

1)

2
3)

(4)
)

An gpplication may be made to the Land and Environment Court for
the setting aside of an order under section 40 that has dismissed an
apped or application for leave to apped because of the appellant’s
failure to appear (adismissal order).

An application under thissection must be made within 12 months after
the date on which the dismissa order is made.

After hearing such an application, the Land and Environment Court

may set aside the dismissal order, either unconditionally or subject to

conditions, if it is satisfied:

(@  that the appellant has shown sufficient cause for the failure to
appear, and

(b) thatitisintheinterestsof justicethat the appeal or application
be heard.

Section 60 agpplies to any sentence in respect of which a dismissal
order is set aside.

No action lies against any person for anything done or omitted to be
done by the person in good faith, and without notice of the setting
aside of adismissa order, for the purpose of enforcing the conviction
or sentence the subject of the appea to which the order relates.
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Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 41

Appeals from Local Court to Land and Environment Court Part 4
Appeals by prosecutors Division 2
Division 2 Appeals by prosecutors

Subdivision 1 Making of appeals

42 Appeals as of right

43

1)

2

3)
(4)

1)

The Director of Public Prosecutions may apped to the Land and
Environment Court against a sentence imposed on aperson by a L oca
Court in relation to an environmenta offence for which proceedings
have been prosecuted by or on behaf of apublic authority (other than
the Environment Protection Authority).

The Environment Protection Authority may apped to the Land and
Environment Court against a sentence imposed on aperson by aloca
Court in relation to an environmenta offence for which proceedings
have been prosecuted by or on behaf of the Environment Protection
Authority.

An apped must be made within 28 days after the relevant sentenceis
imposed.

Despite subsection (3), an appea may be lodged more than 28 days
after the relevant sentence is imposed if:

(@  the sentence has been reduced on the defendant’ s undertaking
to assist law enforcement authorities (as referred to in section
23 of the Crimes (Sentencing Procedure) Act 1999), and

(b)  thedefendant has failed, whether wholly or partly, to fulfil the
undertaking.

Appeals requiring leave

The Director of Public Prosecutions may appeal to the Land and
Environment Court against:

(@  an order that has been made by a Magidtrate in relation to a
person in any committal proceedings with respect to an
environmental offence, or

(b)  aninterlocutory order that has been made by a Loca Court in
relation to aperson in summary proceedings with respect to an
environmental offence,

but only on a ground that involves a question of law aone, and only
by leave of the Land and Environment Court.
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Section 43

Part 4
Division

2

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Appeals from Local Court to Land and Environment Court
Appeals by prosecutors

44

45

2

An application for leave to appeal must be made within 28 days after
the relevant order is made.

Lodgment of appeals and applications for leave to appeal

1)

2
3)

(4)

An appeal under section 42 isto be made by lodging awritten notice
of appea with the registrar of any Loca Court.

A notice of appea must state the general grounds of appedl.

An application for leave to appeal under section 43 is to be made by
lodging a written application for leave to apped, together with a
written notice of appedl, with the registrar of any Local Court.

An gpplication for leaveto apped must state the genera groundsof the
gpplication.

Documents to be forwarded to defendant and relevant court registrars

(1)

2

The person with whom a notice of appeal or application for leave to
apped islodged must immediately forward a copy of it to:

(@ thedefendant in the original Local Court proceedings, and

(b) theregistrar of theorigina Loca Court, if the personisnot that
registrar.

Assoon as practicable after receiving anotice of apped or application
for leaveto appedl, the registrar of the origina Local Court must send
the relevant papers (including a copy of any relevant order or
conviction made by the Local Court) to the registrar of the Land and
Environment Court.

Subdivision 2 Determination of appeals

46 Determination of applications for leave to appeal

1)

2

The Land and Environment Court may determine an gpplication for
leave to apped by dismissing the application or by granting leave to
appeal.

If the Land and Environment Court dismisses an gpplication for leave
to appedl, it may make such order as to the costs to be paid by the
Director of Public Prosecutions asiit thinks just.
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Crimes (Local Courts Appeal and Review) Act 2001 No 120 Section 46

Appeals from Local Court to Land and Environment Court Part 4
Appeals by prosecutors Division 2
(3) If the Land and Environment Court grants leave to apped, it may

proceed to hear the apped immediately or it may adjourn the appeal
proceedings.

47 Appeals against sentence to be by way of rehearing of evidence

48
D
@
Division 3

1)

2

An appedl is to be dedt with by way of a rehearing of the evidence
givenintheoriginal Local Court proceedings, although fresh evidence
may be given in the apped proceedings, but only by leave of the Land
and Environment Court.

Leaveto give fresh evidence may be granted to the Director of Public
Prosecutions or Environment Protection Authority only in exceptional
circumstances.

Determination of appeals

The Land and Environment Court may determine an apped against
sentence:

(@ by setting aside the sentence, or
(b) by varying the sentence, or
() by dismissing the appedl.

The Land and Environment Court may determine an appeal against an
order referred to in section 43 (1) () or (b):

(@ by setting asde the order and making such other order as it
thinks just, or

(b) by dismissing the appedl.

Miscellaneous

49 Miscellaneous powers
(1) Without limiting its other powers, the Land and Environment Court

may do any one or more of the following:

(@ it may specify the sitting at which the hearing of an apped or
gpplication for leave to appeal isto be heard or continued,

(b) it may adjourn the hearing of an appeal or application for leave
to apped.
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Part 4 Appeals from Local Court to Land and Environment Court
Division 3 Miscellaneous

(2) In determining an apped, the Land and Environment Court may
exercise any function that the origina Loca Court could have
exercised in the original Local Court proceedings.

(3) In determining an apped against an order referred to in section
43 (1) (8 or (b), the Land and Environment Court has the same
jurisdiction as the Supreme Court with respect to such an appedl.

(4) Subject to section 70, the Land and Environment Court may make
such order as to the costs to be paid by either party (including the
Crown) asit thinks just.

50 Limits on appeals

(1) Noappeal may be madeto the Land and Environment Court under this
Part against adecision of aLoca Court:

(@ that is or has previously been the subject of an apped or
gpplication for leave to gpped to the Land and Environment
Court under this Part, or

(b) that is or has previoudy been the subject of an appeal or
gpplication for leave to gpped to the Supreme Court under
Part 5.

(2) Subsection (1) (b) does not prevent a person who has made an appeal
or application for leave to apped to the Supreme Court under Part 5
from making an appea or application for leave to apped to the Land
and Environment Court under this Part if:

(@  theSupreme Court hasremitted the matter on appesal to aLoca
Court for redetermination, and the Loca Court has
redetermined the matter, or

(b)  the Supreme Court has refused leave to appesdl in relation to:
0] an appeal made on aground of mixed law and fact, or
(i)  an appeal with respect to an environmenta offence.

(3) No application to set aside or vary any conviction or sentence of a
Loca Court that could be the subject of an appea under this Part may
be made to the Land and Environment Court (whether in its civil or
crimina jurisdiction) except by way of an appea under this Part.

51 Rules of court

Rules of court may be made under the Land and Environment Court
Act 1979 with respect to the jurisdiction conferred by this Part on the
Land and Environment Court.
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Appeals from Local Court to Supreme Court Part5
Appeals by defendants Division 1

Part 5 Appeals from Local Court to Supreme Court

Division 1 Appeals by defendants

Subdivision 1 Making of appeals

52 Appeals as of right

53

(1)

2

Any person who has been convicted or sentenced by a Local Court,
otherwise than with respect to an environmental offence, may apped
to the Supreme Court againgt the conviction or sentence, but only on
aground that involves a question of law adone.

An appea must be made within such period after the date of the
conviction or sentence as may be prescribed by rules of court.

Appeals requiring leave

1)

2

3

Any person who has been convicted or sentenced by a Local Court,
otherwise than with respect to an environmenta offence, may appeal
to the Supreme Court against the conviction or sentence on a ground
that involves:

(@ aquestion of fact, or
(b) aquestion of mixed law and fact,
but only by leave of the Supreme Couirt.

Any person who has been convicted or sentenced by a Loca Court
with respect to an environmenta offence, may appedal to the Supreme
Court against the conviction or sentence, but only on a ground that
involves a question of law alone, and only by leave of the Supreme
Court.

Any person against whom:

(@  an order has been made by a Magistrate in relation to the
person in any committal proceedings, or
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Part 5
Division

Appeals from Local Court to Supreme Court
1 Appeals by defendants

(b)  an interlocutory order has been made by a Local Court in
relation to the person in summary proceedings,

may apped to the Supreme Court againgt the order, but only on a
ground that involves aquestion of law aone, and only by leave of the
Supreme Court.

(4) An application for leave to appea must be made within such period
after the date of the conviction, sentence or order as may be prescribed
by rules of court.

Subdivision 2 Determination of appeals

54

55

Determination of applications for leave to appeal
(1) The Supreme Court may determine an application for leave to appea
by dismissing the application or by granting leave to apped.

(2) Leaveto gpped must not be granted in relation to an application with
respect to an environmenta offence unless the Supreme Court is
satisfied that the apped is likely to require the resolution of a matter
relating to congtitutional law or a matter of general application.

(3) If the Supreme Court dismisses an application for leave to appedl, it
may make such order asto the costs to be paid by the gppellant as it
thinks just.

(4) If the Supreme Court grants|eaveto appesl, it may proceed to hear the
appea immediately or it may adjourn the appeal proceedings.
Determination of appeals
(1) The Supreme Court may determine an appea against conviction:
(@ by setting aside the conviction, or

(b) by setting aside the conviction and remitting the matter to the
originad Loca Court for redetermination in accordance with the
Supreme Court’ s directions, or

() by dismissing the appedl.

(2) The Supreme Court may determine an appeal against sentence:
(@ by setting aside the sentence, or
(b) by varying the sentence, or
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Appeals from Local Court to Supreme Court Part5
Appeals by defendants Division 1

©

()

by setting aside the sentence and remitting the matter to the
origind Loca Court for redetermination, in relatiion to
sentence, in accordancewith the Supreme Court’ sdirections, or

by dismissing the apped.

(3) The Supreme Court may determine an appeal against an order referred
to in section 53 (3) (a) or (b):

Division 2

@
()

by setting aside the order and making such other order as it
thinks just, or

by dismissing the apped.

Appeals by prosecutors

Subdivision 1 Making of appeals

56 Appeals as of right
(1) The prosecutor may apped to the Supreme Court against:

2

@
()
©
()
C)

a sentence imposed by a Loca Court in any summary
proceedings, or

an order made by a Loca Court that stays any summary
proceedings for the prosecution of an offence, or

an order made by aLoca Court dismissing amatter the subject
of any summary proceedings, or

an order for costs made by a Magistrate against the prosecutor
in any committal proceedings, or

an order for costsmade by alL.ocal Court against the prosecutor
in any summary proceedings,

other than an order or sentence with respect to an environmental
offence, but only on a ground that involves a question of law aone.

An appea must be made within such period after the date of the
sentence or order as may be prescribed by rules of court.
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Section 57

Part 5
Division 2

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Appeals from Local Court to Supreme Court
Appeals by prosecutors

57 Appeals requiring leave

(1)

2

The prosecutor may apped to the Supreme Court against:

(@ a sentence imposed by a Loca Court with respect to an
environmentd offence, or

(b)  an order that has been made by a Magidtrate in relation to a
person in any committal proceedings, or

()  aninterlocutory order that has been made by a Loca Court in
relation to a person in summary proceedings,

but only on a ground that involves a question of law done, and only
by leave of the Supreme Court.

An gpplication for leave to appeal must be made within such period
after the date of the sentence or order as may be prescribed by rules of
court.

Subdivision 2 Determination of appeals

58 Determination of applications for leave to appeal

1)
2

3)

4)

The Supreme Court may determine an application for leave to appeal
by dismissing the application or by granting leave to apped.

Leaveto appeal must not be granted in relation to an application with
respect to an environmenta offence unless the Supreme Court is
satisfied that the apped is likely to require the resolution of a matter
relating to congtitutional law or a matter of general application.

If the Supreme Court dismisses an application for leave to appedl, it
may make such order as to the costs to be paid by the prosecutor asit
thinks just.

If the Supreme Court grantsleaveto appedl, it may proceed to hear the
gpped immediately or it may adjourn the appea proceedings.

59 Determination of appeals

(1)

The Supreme Court may determine an appea against sentence:
(@ by setting aside the sentence, or

(b) by varying the sentence, or

() by dismissing the appedl.
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Appeals from Local Court to Supreme Court Part5
Appeals by prosecutors Division 2

(2) The Supreme Court may determine an appeal against an order referred
to in section 56 (1) (b), (c) or (d) or 57 (2) (b) or (c):

(@ by setting aside the order and making such other order as it
thinks just, or

(b) by dismissing the appedl.

Division 3 Miscellaneous

60 Limits on appeals

A person may not appedl to the Supreme Court under this Part against
adecison of aLoca Court:

(@ that is or has previoudy been the subject of an appeal or
application for leave to appeal to the Supreme Court under this
Part, or

(b) that is or has previousy been the subject of an appeda or
application for leaveto appedl to the Court of Crimina Apped
under the Criminal Appeal Act 1912.

61 Rules of court

Rules of court may be made under the Supreme Court Act 1970 with
respect to thejurisdiction conferred by this Part on the Supreme Court.
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Part 6

Crimes (Local Courts Appeal and Review) Act 2001 No 120

Provisions common to all appeals

Part 6 Provisions common to all appeals

62 Effect of defect in notice of appeal or application for leave to appeal

1)

2

3
(4)

A notice of apped or gpplication for leave to apped is not invalid
merely because of adefect, whether of substance or form, in the notice
or application.

An appeal court hearing an apped or application for leave to apped
may amend any such notice or application if it is satisfied that the
notice or application is capable of amendment and ought to be
amended.

Such an amendment may be made subject to such conditions as to
adjournment as the appeal court thinks just.

An appeal court may dispose of an apped or application for leave to
appeal, despite the relevant notice or application having not been
served on an interested party, if it is satisfied that the party:

(@ isaware of the date, time and place fixed for deding with the
appeal or application and has not been pregudiced as a
conseguence of the notice or application having not been
served, or

(b) isavoiding service of the notice or application, or

()  cannot, after reasonable search and inquiry, be found.

63 Stay of execution of sentence pending determination of appeal

(1)

2

This section appliesto:
(@  any sentence, and

(b)  any pendty, restitution, compensation, forfeiture, destruction,
disgudification or loss or suspension of alicence or privilege
that arises under an Act as a consequence of a conviction,

in respect of which an appeal or application for leaveto apped ismade
under this Act.

The execution of any such sentence, and the operation of any such
penalty, restitution, compensation, forfeiture, destruction,
disqudification or loss or suspension of a licence or privilege, is
Stayed:
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Provisions common to all appeals Part 6

3)
(4)

)

(@  except as provided by paragraphs (b) and (c), when notice of
gppedl isduly lodged, or

(b)  in the case of an appellant whose appedl is the subject of an
application for leave, when leave to apped is granted, or

()  inthecase of an appellant who isin custody when the appeal
ismade or leave to appedl isgranted, when the appellant enters
into a bail undertaking, or when bail is dispensed with, under
the Bail Act 1978.

Subject to any order of the appeal court, astay of execution continues
in force until the apped isfindly determined.

Such an order is to be made only if the appea court is satisfied, in
proceedings on an application by the prosecutor, that the appellant has
unduly delayed the appeal proceedings.

In this section, areference to an gppellant who isin custody includes
areferenceto a person who isthe subject of aperiodic detention order
or home detention order within the meaning of the Crimes
(Administration of Sentences) Act 1999.

64 Extension of appeal proceedings to other convictions and sentences

If an appeal or application for leave to gpped has been duly made in
respect of one conviction or sentence (the primary conviction or
sentence), an appea court may hear and determine an appea or
application for leave to apped in respect of any other conviction or
sentence made or imposed on the same day, and in respect of the same
person, as the primary conviction or sentence, and may do so even
though an apped or application for leave to gppea has not been duly
made in respect of the other conviction or sentence.

65 Appeal not to succeed on narrow technical grounds

1)

A conviction, order or sentence is not to be set asde on an apped
merely because of:

(@  anomission or mistake in the form of the conviction or order,
or

(b) anerrorinlaw in the order or sentence,
if it appears to the appeal court that there were sufficient grounds

before the Local Court to have authorised a conviction, order or
sentence free from the omission, mistake or error.
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Part 6
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Provisions common to all appeals

2

In such a case, the appeal court:

(@  mayamendtheconviction, order or sentence and determinethe
gppedl asif the omission, mistake or error did not exist, or

(b)  may remit the matter to the Loca Court to make the conviction
or order, or impose the sentence, authorised by law and to
amend the conviction, order or sentence accordingly.

66 Unavailability of original Magistrate

If an apped court remits amatter to aLoca Court and the Magistrate
who made the origina conviction or order or imposed the original
sentence:

(@  hasceased to hold office as a Magidrate, or

(b) isforany other reason unableto continueto hear and determine
the matter,

the matter isto be dedlt with by another Magistrate nominated by the
Chief Magidirate.

67 Withdrawal of appeals and applications

68

1)
2

3

An appeal or application for leave to appead may a any stage be
withdrawn by the appellant, but only by leave of the appeal court.

In granting leave for an apped or application for leave to apped to be
withdrawn, the appeal court may make such orders as are necessary to
place the appellant as nearly as practicable in the same position as if
the apped or application had not been made.

Any order made by the appeal court in respect of an appea or
gpplication for leave to appedl that iswithdrawn istaken to have been
made by the Local Court.

Court may confirm or vary conviction or sentence with effect from
earlier day

1)

An appeal court may order that a conviction or sentence confirmed or
varied by it on apped, or any part of it:

(@ isto teke effect (as confirmed or varied) on and from a day
specified in the order, or
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()

in the case of a sentence that has been served in part, is to
recommence (as confirmed or varied) on and from a day
specified in the order,

being the day on which the order is made or an earlier day.

(2) The order has effect despite any stay of execution that has been in
force in respect of the sentence appealed against.

Effect on good behaviour bonds of confirmation of sentence

If an apped court confirms a sentence on appeal, any good behaviour
bond that the appellant entered into as a consequence of the origina
sentence continues to have effect according to itsterms, except to the
extent to which the appeal court otherwise directs and despite any stay
of execution that has been in force in respect of the sentence.

Limit on costs awarded against public prosecutor

(1) Costsarenot to beawarded infavour of an appellant whose conviction
is set asde unless the appedl court is satisfied:

@
()

©

(d)

that theinvestigation into the aleged offence was conducted in
an unreasonable or improper manner, or

that the proceedingsin the Local Court were initiated without
reasonable cause or in bad faith, or were conducted by the
prosecutor in an improper manner, or

that the prosecutor unreasonably failed to investigate (or to

investigate properly) any relevant metter:

0] that the prosecutor was or ought reasonably to have
been aware of, and

(i)  that suggested that the appellant might not be guilty or
that, for any other reason, the proceedings should not
have been brought, or

that, because of other exceptiond circumstances relating to the
conduct of the proceedings by the prosecutor, it is just and
reasonable to award costs in favour of the appellant.

(2) This section does not apply to the awarding of costs against a
respondent acting in a private capacity.
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(3) For the purposesof subsection (2), an officer of an approved charitable
organisation (within the meaning of the Prevention of Cruety to
Animals Act 1979) istaken not to be acting in a private capacity if the
officer acts as the respondent in any appea arising from proceedings
under that Act.

Variation of sentences of Local Court

(1) Anapped court may not vary asentence so that the sentence asvaried
could not have been imposed by the origina Loca Court.

(2 An apped court may not make an order or impose a sentence that
could not have been made or imposed by the original Local Court.

(3) Any sentence varied or imposed by an appeal court, and any order
made by an apped court under this Act, has the same effect and may
be enforced in the same manner as if it were made by the origina
Locd Court.

Orders for costs
An appeal court that orders an appellant or respondent to pay costs:

(@  must direct that the costs be paid to the registrar of the origina
Loca Court, and

(b)  must ate atime within which the costs or other amount must
be paid.
Evidence of setting aside of conviction or sentence

(1) If aconviction or sentenceis set aside on an apped, theregistrar of the
gpped court must cause a memorandum to that effect to be endorsed
on the conviction or on the order by which the sentence was imposed.

(2) A copy of the memorandum is sufficient evidence that the conviction
or sentence has been set aside.
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7

Applications and appeals in relation to children

(1) Anapplication or apped in respect of achild may be made under this
Act either by the child or, on behaf of the child:

(@&  bythechild slegd representative, or

(b)  except as provided by paragraph (c), by a person having
parental responsibility for the child, or

(¢) if the Director-Generd of the Department of Community

Services or adesignated agency has the care respongibility for
the child, by the Director-General.

(2) Insubsection (1), careresponsibility, designated agency and parental
responsbility have the same meanings as they have in the Children
and Young Persons (Care and Protection) Act 1998.

Prerogative of mercy preserved

Nothing in this Act limits or affects in any manner the prerogative of
mercy.

Attorney General may exercise functions of Director of Public
Prosecutions

(1) Any function that by or under this Act is conferred or imposed on the
Director of Public Prosecutions may, at any time and in any case, be
exercised by the Attorney Genera, and may be so exercised evenif the
sameor asmilar function has aready been exercised in the same case
by the Director of Public Prosecutions.

(2 Any function exercised by the Attorney Genera pursuant to this
section is taken to have been exercised by the Director of Public
Prosecutions.

Act not to apply to Magistrate’s ministerial functions

This Act does not apply to or in respect of aMagistrate’' s exercise of
ministerial functions, except to the extent to which this Act expresdy
S0 provides.
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78 Bail Act 1978 to prevall

The Bail Act 1978 prevailsto the extent of any inconsistency between
that Act and this Act.

79 Regulations

(1) TheGovernor may makeregulations, notinconsistent withthisAct, for
or with respect to any matter that by this Act is required or permitted
to be prescribed or that is necessary or convenient for carrying out or
giving effect to this Act.

(2) Totheextent to which any other Act so provides, the regulations may
modify the operation of this Act for the purposes of its gpplication to
meatters arising under that other Act.

80 Savings, transitional and other provisions
Schedule 1 has effect.

81 Review of Act

(1) The Minigter is to review this Act to determine whether the policy
objectives of the Act remain vaid and whether the terms of the Act
remain appropriate for securing those objectives.

(2) Thereview isto be undertaken as soon as practicable after the period
of 5 years from the date of assent to this Act.

(3) A report on the outcome of the review isto betabled in each House of
Parliament within 12 months after the end of the period of 5 years.
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Schedule 1 Savings, transitional and other provisions

(Section 80)

Part 1 Preliminary

1 Savings and transitional regulations

(1) The regulations may contain provisions of a savings or transitiona
nature consequent on the enactment of the following Acts:

this Act

(2) Such aprovison may, if the regulations so provide, take effect from
the date of assent to the Act concerned or alater day.

(3) To the extent to which such a provision takes effect from a date that
is earlier than the date of its publication in the Gazette, the provision
does not operate so as:

(@  todffect, in amanner prgudicia to any person (other than the
State or an authority of the State), the rights of that person
existing before the date of that publication, or

(b)  toimpose liabilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to
be done before the date of that publication.

Part 2 Provisions consequent on enactment of this Act

Division 1 General
2 Definition
In this Part:
appointed day means:

(@ inrdationto aprovision of the Justices Act 1902 that has been
repealed, the day on which the repeal commences, or
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(b) inrelation to a provision of this Act, the day on which the
provision commences.

Applications and referrals under Part 4A of Justices Act 1902

Part 4A of the Justices Act 1902 continues to apply to and in respect
of any application or reference under that Part that had not been finally
dealt with before the appointed day as if that Act had not been
reped ed.

Appeals and applications under Part 5 of Justices Act 1902

Part 5 of the Justices Act 1902 continues to apply to and in respect of
any appedl or application under that Part that had not been finally dealt
with before the appointed day as if that Act had not been repedled.

Appeals and applications under Part 5A of Justices Act 1902

Part 5A of the Justices Act 1902 continues to apply to and in respect
of any appeal or gpplication under that Part that had not been finaly
dealt with before the appointed day as if that Act had not been
repeaed.

Appeals and applications under Part 5B of Justices Act 1902

Part 5B of the Justices Act 1902 continues to apply to and in respect
of any apped or gpplication under that Part that had not been findly
dedlt with before the appointed day as if that Act had not been
repeaed.

Construction of certain references
Subject to this Schedule and the regulations, in any Act or instrument:

(@  areferenceto aprovision of the Justices Act 1902 for which
there is a corresponding provision in this Act extends to the
corresponding provision of this Act, and
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(b) areferenceto any act, matter or thing referred to in aprovision
of the Justices Act 1902 for which there is a corresponding
provision in this Act extends to the corresponding act, matter
or thing referred to in the corresponding provision of this Act.

[Minister's second reading speech made in—
Legislative Assembly on 4 December 2001
Legislative Council on 13 December 2001]
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