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New South Waes

Crimes Amendment (Apprehended
Violence) Act 1999 No 88

Act No 88, 1999

An Act to amend the Crimes Act 1900 in relation to apprehended violence orders,
the offence of stalking or intimidation, and associated matters; and for other
purposes. [Assented to 6 December 1999]




Section 1 Crimes Amendment (Apprehended Violence) Act 1999 No 88

The Legidature of New South Wales enacts.

1 Name of Act
ThisAct isthe Crimes Amendment (Apprehended Violence) Act 1999.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3  Amendment of Crimes Act 1900 No 40
The Crimes Act 1900 is amended as set out in Schedule 1.
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Crimes Amendment (Apprehended Violence) Act 1999 No 88

Amendments

Schedule 1

Schedule 1 Amendments

[1]

(2]

(Section 3)

Section 4 Definitions

Omit the definition of Domestic violence offence in section 4 (1).

Insert instead:

Domestic violence offence means a persona violence offence

committed against:

(@ apersonwhoisor has been married to the person who
commits the offence, or

(b) aperson who has or has had a de facto relationship,
within the meaning of the Property (Relationships) Act
1984, with the person who commits the offence, or

(0 a person who has or has had an intimate persona
relationship with the person who commits the offence,
whether or not theintimate relationship involves or has
involved areationship of a sexua nature, or

(d a person who is living or has lived in the same
household or other residential facility asthe person who
commits the offence, or

(e apersonwho hasor hashad ardationship involving his
or her dependence on the ongoing paid or unpaid care
of the person who commits the offence, or

(f) a person who is or has been a reative (within the

Section 4 (1)

meaning of section 4 (6)) of the person who commits
the offence.

Omit “or 610" from paragraph (a) of the definition of Personal violence

offence.

Insert instead “, 610, 195, 196, 198, 199, 200 or 562I”.
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Schedule 1 Amendments

[3] Section 4 (6)

Omit the subsection. Insart instead:

(6) For the purposes of the definition of Domestic violence
offence, aperson isareative of a person (the other person):

(@ ifthepersonis:

0] afather, mother, grandfather, grandmother, step-
father, step-mother, father-in-law or mother-in-
law, or

(i)  ason, daughter, grandson, grand-daughter, step-
son, step-daughter, son-in-law or daughter-in-
law, or

(iii)  abrother, ster, haf-brother, haf-sister, brother-
in-law or sster-in-law, or

(iv)  anuncle, aunt, uncle-in-law or aunt-in-law, or

(v)  anephew or niece, or

(vi) acousn,

of the other person, or

(b)  wherethe personisin adefacto relationship, withinthe
meaning of the Property (Relationships) Act 1984, with
somebody else (the person’s partner)—if the other
personis.

0] afather, mother, grandfather, grandmother, step-
father or step-mother, or

(i)  ason, daughter, grandson, grand-daughter, step-
son or step-daughter, or

(iii)  abrother, sigter, half-brother or half-sister, or

(iv)  anuncleor aunt, or

(v)  anephew or niece, or

(vi) acousn,

of the person’s partner.

[4] Section 562A Definitions

Insert in aphabetical order in section 562A (1):
apprehended domestic violence order means an order under
Divison 1A.
apprehended personal violence order means an order under
Divison 1B.
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Crimes Amendment (Apprehended Violence) Act 1999 No 88

Amendments Schedule 1

apprehended violence order means:

(@  anapprehended domestic violence order, or
(b)  an apprehended persona violence order.
authorised justice means (except in section 562H):
@ aMagigrate, or

(b) ajustice of the peace who is employed in the Attorney
Generd’s Department.

[5] Section 562A (1)

Omit the definitions of interstate restraint order, registered interstate
restraint order, and the appropriate court.

[6] Section 562A (3)

Omit the subsection. Insart instead:

(3) For the purposes of this Part, a person has a domestic
relationship with another person if the person:

(@  isor hasbeen married to the other person, or

(b) has or has had a de facto reationship, within the
meaning of the Property (Relationships) Act 1984, with
the other person, or

()  hasor hashad anintimate persond relationship with the
other person, whether or not the intimate relationship
involves or has involved a relationship of a sexua
nature, or

(d) isliving or has lived in the same household or other
resdentia facility as the other person, or

(¢ has or has had a relationship involving his or her
dependence on the ongoing paid or unpaid care of the
other person, or

(f)  isor hasbeen ardative (within the meaning of section
4 (6)) of the other person.
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Schedule 1 Amendments

[7] Section 562AB

Omit the section. Insert instead:

562AB  Stalking or intimidation with intent to cause fear of physical or
mental harm

@

e

©)

(4)

A person who stalks or intimidates another person with the
intention of causing the other person to fear physica or mental
harm is liable to imprisonment for 5 years, or to afine of 50
penalty units, or both.

For the purposes of this section, causing a person to fear
physica or mental harm includes causing the person to fear
physica or menta harm to another person with whom he or
she has a domestic relationship.

For the purposes of this section, a person intends to cause fear
of physica or mental harmif he or she knows that the conduct
islikely to cause fear in the other person.

For the purposes of this section, the prosecution is not required
to prove that the person dleged to have been stalked or
intimidated actually feared physical or mental harm.

[8] Part 15A, Divisions 1A and 1B
Insert after section 562AB:

Division 1A Apprehended domestic violence orders

562AC Objects of Division

@

The objects of this Division are:

(@  toensure the safety and protection of al persons who
experience domestic violence, and

(b)  to reduce and prevent violence between persons who
arein adomestic relationship with each other, and

() to enact provisons that are consstent with certain
principlesunderlying the Declaration onthe Elimination
of Violence against Women.

Page 6



Crimes Amendment (Apprehended Violence) Act 1999 No 88

Amendments Schedule 1

(2) ThisDivison aimsto achieveits objects by:

(&  empowering courts to make gpprehended domestic
violence orders to protect people from domestic
violence, and

(b)  ensuringthat accessto courtsis as peedy, inexpensive,
safe and Smple as is congistent with justice.

(3) Inenacting this Division, Parliament:

(@&  recognises that domestic violence, in al its forms, is
unacceptable behaviour, and

(b)  recognises that domestic violence is predominantly
perpetrated by men against women and children, and

()  recognises that domestic violence occurs in dl sectors
of the community.

(4) A court that, or person who, exercises any power conferred by
or under this Part in relation to domestic violence must be
guided in the exercise of that power by the objects of this
Division.

562AD Application for ADVO

@

e

An gpplication may be made, by way of complaint, for an
apprehended domestic violence order for the protection of:

(&  aperson againgt another person with whom he or she
has a domestic relationship, or

(b)  two or more persons against another person with whom
at least one of those personshasadomestic relationship.

If the person or all of the persons for whose protection the
order would be made does or do not have a domestic
relationship with the person against whom it is sought, the
complaint isto betreated as an application for an apprehended
persona violence order.
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562AE  Court may make ADVO

@

e

©)

4

A court may, on complaint, make an apprehended domestic
violence order if it is satisfied on the balance of probabilities
that a person who has a domestic relationship with another
person has reasonable grounds to fear and in fact fears:

(@ the commission by the other person of a persona
violence offence against the person, or

(b) the engagement of the other person in conduct
amounting to harassment or molestation of the person,
being conduct that, in the opinion of the court, is
sufficient to warrant the making of the order, or

(o) theengagement of the other personin conduct in which
the other person:
0] intimidates the person or a person with whom
the person has a domestic relationship, or
(i)  saksthe person,
being conduct that, in the opinion of the court, is
sufficient to warrant the making of the order.

Despite subsection (1), it is not necessary for the court to be
satisfied that the person for whose protection the order would
be made in fact fears that such an offence will be committed,
or that such conduct will be engaged in, if:

(@  theperson isunder the age of 16 years, or

(b) thepersonis, inthe opinion of the court, suffering from
an appreciably below average generd intelligence
function.

For the purposes of this section, conduct may amount to
harassment or molestation of a person even though:

(@& it doesnot involve actud or threatened violence to the
person, or

(b) it condsts only of actual or threstened damage to
property belonging to, in the possession of, or used by
the person.

An order made under this section may impose such
prohibitionsor restrictions on the behaviour of the defendant as
appear necessary or desirable to the court.
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Amendments

Schedule 1

562AF Summons for appearance or arrest of defendant in ADVO
matters

562AG

@)

e

©)

(4)

Q)

(©)

If a complaint for an gpprehended domestic violence order is
made, an authorised justice may issue:

(@ asummonsfor the appearance of the defendant, or
(b) awarrant for the arrest of the defendant.

The authorised justice must issue a summons for the
gppearance of the defendant, unless the authorised justice
issues awarrant for the arrest of the defendant.

The authorised justice may issue awarrant for the arrest of the
defendant even though the defendant is not aleged to have
committed an offence.

The authorised justice must issue awarrant for the arrest of the
defendant if it appearsto the authorised justicethat the persona
safety of the person for whose protection the order is sought
will be put at risk unless the defendant is arrested for the
purpose of being brought before the court.

A warrant may not be executed more than 12 months after the
date on which it is issued, unless the court otherwise orders
before the end of the 12-month period.

If the court is satisfied, by evidence on oath or by affidavit, that
it is not reasonably practicable to serve a copy of a summons
asprovided by law, service of the copy of the summons may be
effected in such other manner as the court directs.

Non-inclusion of protected person’s residential address in ADVO
or complaint for ADVO

@

The address at which the protected person resides must not be
stated in the complaint for an apprehended domestic violence
order (or the gpplication for an order relating to such an ordey),
unless:.

(&  wherethe protected person is of or above the age of 16
years—the protected person consents to the address
being included in the complaint, or

(b)  where the complaint is made by a police officer—the
police officer is satisfied that the defendant knows the
address.
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Schedule 1 Amendments

e

©)

Theaddress at which the protected person resides, or intendsto
reside, must not be stated in an apprehended domestic violence
order (or an order relating to such an order), unlessthe court is
satisfied that:

(@  thedefendant knows the address, or

(b) itisnecessary to state the address in order to achieve
compliance with the order and the persond safety of the
protected person would not be seriously threatened, or
damage would not be likely to be caused to any
property of the protected person, by stating the address,
or

(©)  wherethe protected personis of or above the age of 16
years—the protected person consents to the address
being stated in the order.

In this section:

court includes the Clerk of a Local Court or the Registrar of
the Children’s Court.

protected person means the person for whose protection an
apprehended domestic violence order is made or sought.

Division 1B Apprehended personal violence orders

562AH Application for APVO

@)

e

An gpplication may be made, by way of complaint, for an
apprehended persona violence order for the protection of one
Or more persons against another person.

If the person (or a least one of the persons) for whose
protection the order would be made hasadomestic rel ationship
with the person against whom it is sought, the complaint is to
betreated asacomplaint for an apprehended domestic violence
order.

562A1 Court may make APVO

@)

A court may, on complaint, make an apprehended personal
violence order if it is satisfied on the balance of probabilities
that a person has reasonable grounds to fear and in fact fears:

(@ the commission by the other person of a persona
violence offence against the person, or
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(b) the engagement of the other person in conduct
amounting to harassment or molestation of the person,
being conduct that, in the opinion of the court, is
sufficient to warrant the making of the order, or

(c theengagement of the other person in conduct in which
the other person:
) intimidates the person, or
(i)  saksthe person,
being conduct that, in the opinion of the court, is
sufficient to warrant the making of the order.

(2) Despite subsection (1), it is not necessary for the court to be
satisfied that the person for whose protection the order would
be made in fact fears that such an offence will be committed,
or that such conduct will be engaged in, if:

(@&  the personisunder the age of 16 years, or

(b) thepersonis, intheopinion of the court, suffering from
an appreciably below average generd intelligence
function.

(3) For the purposes of this section, conduct may amount to
harassment or molestation of a person even though:

(& it doesnot involve actud or threatened violence to the
person, or

(b) it condsts only of actua or threatened damage to
property belonging to, in the possession of, or used by
the person.

(4 An order made under this section may impose such
prohibitionsor restrictions on the behaviour of the defendant as
gppear necessary or desirable to the court.

562AJ Summons for appearance or arrest of defendant in APVO

matters

@

If a complaint for an apprehended personal violence order is
made, an authorised justice may issue:

(@ asummons for the appearance of the defendant, or
(b) awarrant for the arrest of the defendant.
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562AK

e

©)

4

©)

(6)

If the complaint was made by a police officer, the authorised
justice must issue a summons for the appearance of the
defendant, unlessthe authorised justiceissuesawarrant for the
arrest of the defendant.

The authorised justice may issue awarrant for the arrest of the
defendant even though the defendant is not aleged to have
committed an offence.

The authorised justice must issue awarrant for the arrest of the
defendant if it appearsto the authorised justice that the persona
safety of the person for whose protection the order is sought
will be put at risk unless the defendant is arrested for the
purpose of being brought before the court.

A warrant may not be executed more than 12 months after the
date on which it is issued, unless the court otherwise orders
before the end of the 12-month period.

If the court is satisfied, by evidence on oath or by affidavit, that
it is not reasonably practicable to serve a copy of a summons
asprovided by law, service of the copy of the summonsmay be
effected in such other manner as the court directs.

Discretion to refuse to issue process in APVO matters

@

ey

©)

An authorised justice has adiscretion to refuseto issue process
where acomplaint for an apprehended personal violence order
is made, unless the complaint was made by a police officer.

The authorised justice may exercise the discretion in
accordance with this section or may decline to exerciseit. The
authorised justice:

(@  exercises the discretion by deciding to issue neither a
summons nor awarrant referred to in section 562AJ, or

(b) istakento declineto exercisethediscretion by deciding
to issue such a summons or warrant.

The authorised justice may exercise the discretion if the
authorised judtice is satisfied that the complaint is frivolous,
vexatious, without substance or has no reasonable prospect of
SUCCESS.
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(4) Thereisapresumption against exercising the discretion if the
complaint discloses allegations of :

(&  apersond violence offence, or

(b)  an offence under section 562AB, or

(©  harassment relating to the complainant’s race, religion,
homosexudity, transgender status, HIV/AIDS or other
disability.

(5) In determining whether or not to exercise the discretion, the
authorised justice must take the foll owing mattersinto account:

(@  thenature of the dlegations,

(b)  whether the matter is amenable to mediation or other
aternative dispute resolution,

(©  whether thepartieshaveprevioudy attempted to resolve
the matter by mediation or other means,

(d) the availability and accessibility of mediation or other
aternative dispute resolution services,

(e thewillingnessand capacity of each party to resolvethe
matter otherwise than through a complaint for an
gpprehended personal violence order,

(f)  therdative bargaining powers of the parties,

(99 whether the complaint is in the nature of a cross
application,

(h)  any other matters that the authorised justice considers
relevant.

(6) If theauthorised justice exercisesthe discretion, the authorised

justice must record the reasons for doing so in writing.

[9] Section 562B Court may make apprehended violence orders

Omit the section.

[10] Section 562BA Orders made with consent of parties

Omit “section 562B” where firstly occurring from section 562BA (1).
Insert instead “section 562AE or 562Al”.
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Schedule 1 Amendments

[11]

[12]

[13]

[14]

[15]

Section 562BA (1)

Omit “section 562B” where secondly occurring.
Insert instead “section 562AE, 562A1".

Section 562BB Interim court orders

Insert after section 562BB (1):

(1A) An interim order may be either an interim apprehended
domestic violence order or an interim apprehended personal
violence order.

Section 562BB (5) and (6)

Omit “section 562B” wherever occurring.
Insert instead “ section 562AE or 562Al as appropriate’.

Section 562BBA Interim orders made by clerk of court with consent

Omit “section 562B” wherever occurring from section 562BBA (4).
Insert instead “ section 562AE or 562Al as appropriate’.

Section 562BE Order must be made on guilty plea or guilt finding for
certain offences

Omit section 562BE (1). Insert instead:

(1) If aperson pleads guilty to, or is found guilty of, an offence
against section 562AB or a domestic violence offence, the
court must make an order under this Part for the protection of
the person against whom the offence was committed, as if a
complaint for an apprehended violence order had been made
under this Part.

(1A) If aperson pleads quilty to, or is found guilty of, an offence
against section 562AB or a domestic violence offence, the
court may vary an order under this Part for the purpose of
providing greater protection for the person against whom the
offence was committed, as if an application to vary an
gpprehended violence order had been made under this Part.
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[16] Section 562BE (3) and (4)

Insert after section 562BE (2):

(3) A reference in this section to a court extends to the District
Court when exercising jurisdiction gpart from under section
562G.

(4) Without limiting the interpretation of the expresson, a
reference in this section to a finding of guilt includes a
reference to the making of an order under section 556A.

[17] Section 562BF Order must be made on charge for certain offences

Insert after section 562BF (3):

(4) A reference in this section to a court extends to the District
Court when exercising jurisdiction gpart from under section
562G.

[18] Section 562D Prohibitions and restrictions imposed by orders

Omit “section 562B” from section 562D (1).
Insert instead “ sections 562AE and 562A1” .

[19] Section 562E Duration of court orders

Omit section 562E (4). Insert instead:
(4) Aninterim order made by a court remains in force until:
(& itisrevoked, or
(b) it ceasesto have effect under section 562BB (5), or
(o) therdevant complaint iswithdrawn or dismissed,
whichever first occurs.

[20] Section 562F Variation or revocation of court orders

Insert after section 562F (2):

(2A) The application must set out the grounds on which the
gpplicationismade and, in the case of avariation, the nature of
the variation sought. This subsection does not limit the powers
of the court.
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[21] Section 562F (8)

Insert after section 562F (7):

(8) Despite subsection (6), the court may make an order extending
the period during which the order isto remain in force without
notice of the relevant application having been served on the
defendant, if:

(@  the applicant lodged the application no later than 21
days before the day on which the order isdueto expire,
and

(b) theapplication islisted for mention before the court no
later than 14 days after the day the application was
lodged, and

(©  notice of the application has not been served on the
defendant by the time the matter is heard by the court,

but, unless sooner revoked, such an order ceasesto have effect
21 days after it is made or on an earlier date specified in the
order. However, further orders may be made from timeto time
under this subsection before the order ceases to have effect.

[22] Section 562G Courts authorised to make orders etc

Omit section 562G (4).

[23] Section 562GA Making of orders by District Court
Omit the section.

[24] Section 562GB Jurisdiction of District Court under this Part
Omit the section.

[25] Section 562H Telephone interim orders

Insert after section 562H (1):

(1A) Such an interim apprehended violence order may be either an
interim apprehended domestic violence order or an interim
apprehended persond violence order.
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[26] Section 562H (2) (c)

Omit the paragraph. Insert instead:

() thepoliceofficer attending theincident has good reason
to believe an order is necessary to ensure the safety of
the person who would be protected by the order or to
prevent substantial damage to any property of that

person.
[27] Section 562H (4) and (5)

Omit the subsections. Insert instead:

(4) standard terms of order
A telephone interim order is an order that states that the
defendant must not assault, molest, harass, thresten or
otherwise interfere with the protected person. Nothing in this
subsection affects section 562BC.

(5) Further terms of orders
If the police officer making the application for the telephone
interim order has good reason to believe that the safety of the
protected person isin imminent danger from the defendant, the
police officer may, in the application, request the authorised
justice to impose dl or any of the following prohibitions or
restrictions on the behaviour of the defendant:

(@  prohibiting or restricting approaches by the defendant to
the protected person,

(b)  prohibiting or restricting access by the defendant to any
or dl of the following:

0] any premises occupied by the protected person
from time to time or any specified premises
occupied by the protected person,

(i)  any place where the protected person works
from timeto time or any specified place of work
of the protected person,

(iii)  any specified premises or place frequented by
the protected person,

whether or not the defendant has a lega or equitable

interest in the premises or place,
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(© prohibiting or restricting the defendant from
gpproaching the protected person, or any such premises
or place, within 12 hours of consuming intoxicating
liquor or illicit drugs,

(d) prohibiting the defendant from destroying or
deliberately damaging or interfering with the protected
person’s property.

The authorised justice may impose any or al of those

prohibitions or restrictions by the order if satisfied there are
reasonable grounds for doing so.

[28] Section 562H (15A)

Insert after section 562H (15):

(15A) Purported renewal or continuance

However, if acourt purportsto renew or continue atelephone
interim order, the order is taken to be an interim apprehended
violence order made by the court at that time. An authorised
justice may at any time make an endorsement on the order to
that effect and make any appropriate amendmentsto the order,
but that action isnot anecessary prerequisiteto its status as an
interim apprehended violence order. Further service of the
order is not required.

[29] Section 562H (16)

Omit “Department of Courts Administration” from paragraph (c) of the
definition of authorised justice.

Insert instead “ Attorney Genera’ s Department”.

[30] Section 562H (16)

Omit the definition of personal injury.
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[31]

[32]

[33]

[34]

Section 562| Offence of contravening order

Insert after section 562! (5):

6) If:
@

()

apolice officer believes on reasonable grounds that:

(i)
(i)

a person has committed an offence againgt this
section, or

aperson, in respect of whom an dleged breach
of this section has been reported to that or
another police officer, has not committed an
offence againgt this section, and

that or another police officer:

(i)

(ii)

decides not to initiate crimina proceedings
againgt the person, in respect of the aleged
offence, whether or not the person has been
arrested, or
decides not to proceed with crimind
proceedings,

the police officer must make awritten record of the reasonsfor

the decision.

Section 562J Service of copy of order

Omit “, or is present but the clerk is unable to serve a copy of the record
persondly on the defendant,” from section 562J (2A).

Section 562J (2AA)

Insert after section 562J (2A):

(2AA) If the defendant is present at the time the order or variation is
made but the clerk is unable to serve a copy of the record
persondly on the defendant, the clerk isto arrange for a copy
of the order to be sent by post to the defendant or to such other
person as the clerk thinks fit.

Section 562J (3)

Omit “to the protected person”.

Insert instead “(unless it is impracticable or unnecessary to do o) to be
given to or sent by post to each protected person”.
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[35] Section 562K Summons for appearance or arrest of defendant

Omit the section.

[36] Section 562M Appeal to District Court by defendant against order made
by Local Court or Children’s Court

Omit the section.

[37] Section 562N

Omit the section. Insert instead:

562N Costs

@)

@

©)

4

Subject to this section:

(&  acourt may, in proceedings under this Part, award costs
to the complainant or the defendant, and

(b)  such costs are to be determined in accordance with
section 81 of the Justices Act 1902.

A court is not to award costs against a complainant who isthe
person for whose benefit an apprehended domestic violence
order issought unless sati sfied that the complaint wasfrivolous
or vexatious. This subsection has effect despite any other Act
or law.

A court is not to award costs againgt a police officer who
makes acomplaint unless satisfied that the police officer made
the complaint knowing it contained matter that was false or
mideading in amaterial particular. This subsection has effect
despite any other Act or law.

The following provisions have effect in relation to the District
Court:

(@  Subsection (1) appliesto the District Court only when
itisexercising original jurisdiction under section 562W.

(b)  Section 81 of the Justices Act 1902, initsapplication to
the District Court when exercising that jurisdiction,
applies to the Didtrict Court in the same way as it
appliesto aJustice or Justices (and with any prescribed
modifications).
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©

This section does not affect the operation of any
provisions of the Justices Act 1902 or any other Act or
law relating to the payment of costsin proceedingsinan
appedl to the Digtrict Court.

[38] Sections 562NB and 562NC

Insert after section 562NA:

562NB  Publication of names and identifying information about children
under 16 involved in AVO proceedings

(1) Thename of achild:

@

©)

@
()
©

for whose benefit or against whom an order is sought in
any relevant proceedings, or

who appears, or is reasonably likely to appear, as a
witness before a court in any relevant proceedings, or

who is, or is reasonably likely to be, mentioned or
otherwise involved in any relevant proceedings,

must not be published or broadcast before the proceedings are
commenced or after the proceedings have been commenced
and before they are disposed of .

A person who publishes or broadcasts the name of a child in
contravention of subsection (1) is guilty of an offence.

Maximum pendty: 200 pendty units or imprisonment for a
period not exceeding 2 years or both (in the case of an
individual) or 2,000 penalty units (in the case of acorporation).

Subsection (1) does not prohibit:

(@&  the publication or broadcasting of an officia report of
the proceedings of acourt that includes the name of any
child the publication or broadcasting of which would
otherwise be prohibited by subsection (1), or

(b)  the publication or broadcasting of the name of a child

with the consent of the court.
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(4)

©)
(6)

For the purposes of this section, a reference to the name of a
child includes a reference to any information, picture or other
materid:

(@ that identifiesthe child, or

(b) thatislikely to lead to the identification of the child.
The offence created by this section is an offence of drict
liability.

In this section:

child means a person who is under the age of 16 years.

court includes the Clerk of aLoca Court or the Registrar of
the Children’s Court.

relevant proceedings means proceedings in or before a court
under thisPart for or relating to an apprehended violence order.

Publication of names and identifying information about persons
involved in ADVO proceedings

@)

@

A court may direct that the name of aperson (other than achild
to whom section 562NB applies):

(@  for whosebenefit or against whom an order issought in
any relevant proceedings, or

(b)  who appears, or is reasonably likely to appear, as a
witness before a court in any relevant proceedings, or

(6 who is, or is reasonably likely to be, mentioned or
otherwise involved in any relevant proceedings,

must not be published or broadcast before the proceedings are
commenced or after the proceedings have been commenced
and before they are disposed of .

A person who publishes or broadcasts the name of apersonin
contravention of adirection under subsection (1) isguilty of an
offence.

Maximum penalty: 200 pendty units or imprisonment for a
period not exceeding 2 years or both (in the case of an
individual) or 2,000 pendty units (in the case of acorporation).
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©)

4

©)
(6)

)
®)

Subsection (1) does not prohibit:

(@&  thepublication or broadcasting of an officia report of
the proceedings of acourt that includes the name of any
person the publication or broadcasting of which would
otherwise be prohibited by subsection (1), or

(b)  thepublication or broadcasting of the name of aperson
with the consent of the person or of the court.

For the purposes of this section, a reference to the name of a
person includesareferenceto any information, picture or other
materid:

(@  that identifiesthe person, or

(b) thatislikely to lead to the identification of the person.
The offence created by this section is an offence of grict
liability.

A court may vary or revoke adirection given by a court under

this section. However, only the Digtrict Court may vary or
revoke a direction given by the District Court.

Nothing in this section affects section 562NB.
In this section:

court includes the Clerk of a Loca Court or the Registrar of
the Children’s Court.

relevant proceedings means proceedings in or before a court
under this Part for or relating to an apprehended domestic
violence order.

[39] Section 562ND

Insart as section 562ND:

562ND Right to presence of supportive person

@

In this section:

party to a proceeding in relation to a complaint for or
application relating to an order means the person for whose
protection the order is sought or the defendant, but does not
include a child to whom section 27 of the Evidence (Children)
Act 1997 appliesin relation to the proceeding.
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©)

(4)

©)

A party to a proceeding in relation to a complaint for or
gpplication relating to an order who gives evidence in the
proceeding is entitled to choose a person whom the party
would like to have present near him or her when giving
evidence.

Without limiting a party’s right to choose such a person, that
person:

(@&  may be aparent, guardian, relative, friend or support
person of the party, and

(b)  may be with the party as an interpreter, for the purpose
of assgting the party with any difficulty in giving
evidence associated with adisability, or for the purpose
of providing the party with other support.

Totheextent that the court considersit reasonableto do so, the
court must makewhatever directionisappropriateto giveeffect
to a party’s decision to have such a person present near the
party, and within the party’s sight, when the party is giving
evidence.

The court may permit more than one support person to be
present with the party if the court thinksthat it isin theinterests
of judtice to do so.

[40] Part 15A, Division 3, heading

Omit“interstaterestraint orders’ . Insert instead “ externa protection orders’.

[41] Section 562RA

Insert before section 562S:

562RA  Definitions

In this Division:

appropriate court, in relation to an external protection order,
means.

(@ alocd Court if the person against whom the order has
been made is 18 or more years of age, or
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(b)  the Children’s Court if the person against whom the
order has been madeis less than 18 years of age,

on the day on which an application ismade under this Division
for the registration of the order.

external protection order means an order made by a court of
another State or Territory or New Zedland that has been made
to prevent aperson from actingin amanner specified in section
562AE or 562Al, and includes an order made by such a court
that is of akind prescribed by the regulations.

registered external protection order means an externa
protection order registered under this Division.

[42] Sections 5625562V

Omit “interstate restraint” wherever occurring.
Insert instead “externd protection”.

[43] Section 562U Effect of registration of external protection order

Omit “Division 2" wherever occurring from section 562U (1).
Insert instead “this Part”.

[44] Section 562U (2)

Omit “State or Territory”. Insert instead “ State, Territory or country”.

[45] Part 15A, Divisions 4 and 5

Insart after section 562V:

Division 4

Jurisdiction of and appeals to District Court

562W  Jurisdiction of District Court to issue AVO following dismissal

of complaint by Local Court or Children’s Court
(1) The Digtrict Court has origina jurisdiction to issue an

gpprehended violence order, where acomplaint by or on behalf
of the person for whose protection an order has been sought
has been dismissed by aLocd Court or the Children’s Court.
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©)

4
Q)
(6)

An gpplication (in this Part referred to as acomplaint) by or on
behalf of aperson for whose protection an order is sought from
the District Court must be made within 28 days after the date
a Local Court or the Children’s Court dismissed the earlier
complaint.

The Digtrict Court may, without further hearing, admit in
evidence any evidence that was admitted in the proceedings
before the Local Court or Children’s Court.

Further evidence may be given, but only with the leave of the
Didtrict Court.

The Digtrict Court has jurisdiction to vary or revoke an order
made by it.

Therules of the District Court may make provision for or with
respect to the procedure to be followed in respect of
proceedings in the District Court for an order (including the
variation or revocation of an order).

Appeal to District Court about making, variation or revocation of
apprehended violence order

@)

e

©)
4

©®)

A defendant may appedl to the District Court under Part 5A of
the Justices Act 1902 against an apprehended violence order
meade by a Local Court or the Children’s Court.

A party to an apprehended violence order may apped to the
District Court under Part 5A of the Justices Act 1902 against
any order of aLoca Court or the Children’s Court to vary or
revoke the apprehended violence order or to refuse to vary or
revoke it.

Part 5A of the Justices Act 1902 applies with any necessary
adaptations to such an apped.

An order made by the Clerk of aLoca Court or the Registrar
of the Children’s Court under this Part is taken, for the
purposes of this section and Part 5A of the Justices Act 1902,
to have been made by the court concerned.

In this section:
party to an apprehended violence order means.

(@  theprotected person (whether or not the complainant or
gpplicant), if of or above the age of 16 years, or
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(b) if the complainant or applicant for the order was a
police officer—that or any other police officer, or

() thedefendant or respondent.

562WB  Presumption against stay of order

@

@

©)

4
©)

(6)

The lodging of a notice of apped under section 562WA does
not have the effect of staying the operation of the order
concerned.

The origina court may, on gpplication by the defendant, stay
the operation of the order, if satisfied that it is safe to do <o,
having regard to the need to ensure the safety of the protected
person or any other person.

A stay on the operation of the order continues until the appeal
is finally determined, subject to any order or direction of the
Didtrict Court.

This section has effect despite section 562WA (3) of this Act
and section 127 of the Justices Act 1902.

A stay on the operation of the order does not have effect if the
appellant is in custody when the apped is made, unless and
until the appellant enters into abail undertaking in accordance
with the Bail Act 1978, or bail is dispensed with. In the
application of the Bail Act 1978 to the appellant, the appellant
is taken to be an accused person who, because of the
prohibitions and regtrictions imposed by the order, is in

custody.
In this section:
original court, in relation to an order, means:

(@ alocd Court, if the order was made by aLoca Court
or the Clerk of aLoca Court, or

(b)  the Children's Court, if the order was made by the
Children’s Court or the Registrar of the Children’s
Court.

562WC Jurisdiction of District Court under this Part

The jurisdiction conferred on the Digtrict Court by this Part is
conferred on the Court in its crimina jurisdiction.
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Miscellaneous

562X  Arrangements regarding classification of orders

562Y

5627

@

@

©)

If acourt is at any time unable to determine under which of
Divisons 1A and 1B an apprehended violence order should be
made, it may make the order under whichever Division it
thinks fit.

If acourt is a any time unable to determine under which of
Divisons 1A and 1B an apprehended violence order was or
should have been made, it may treat the order as having been
made under whichever Division it thinksfit.

If an apprehended violence order is made or treated as having
been made under either Division 1A or Division 1B but should
have been made under the other Division, the order is not
invalid on that ground and is taken to have been made under
the other Division.

Parts 4A and 5A of Justices Act 1902 not affected

Except as expressy provided, nothing in this Part affects the
operation that Parts 4A and 5A of the Justices Act 1902 would
have if Division 4 of this Part had not been enacted.

Review of Part

@)

@
©)

The Minigter is to review this Part to determine whether the
policy objectives of the Part remain valid and whether the
terms of the Part remain appropriate for securing those
objectives.

The review is to be undertaken as soon as possible after the
period of 2 years from the commencement of this section.

A report on the outcome of the review is to be tabled in each
House of Parliament within 12 months after the end of the
period referred to in subsection (2).
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[46]

Eleventh Schedule Savings and transitional provisions

Insert at the end of the Schedule (with the insertion of appropriate Part and
clause numbers):

Part Crimes Amendment (Apprehended Violence)
Act 1999

Definitions
(1) InthisPart:

amending Act means the Crimes Amendment (Apprehended
Violence) Act 1999.

(2) Words and expressons used in this Part have the same
meanings as in Part 15A.

Existing orders

(1) Anapprehended violenceorder inforceimmediately beforethe
omission of section 562B by the amending Act is taken to be
an apprehended violence order issued under Part 15A as
amended by the amending Act.

(2) Anapprehended violenceorder inforceimmediately beforethe
omission of section 562B by the amending Act is taken to be:

(@ an apprehended domestic violence order, if the
protected person (or a least one of the protected
persons) for whose protection the order was made has
adomestic relationship with the person against whomiit
was issued, or

(b) an apprenended persona violence order, if the
protected person (or each of the protected persons) for
whose protection the order was made does not have a
domestic relationship with the person against whom it
was issued.

(3) An order (other than an order referred to in subclause (1) or
(2)) in force under Pat 15A immediately before the
commencement of an amendment made by the amending Act
is taken to have been made under that Part as amended by the
amending Act.
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A registered interstate restraint order within the meaning of
Part 15A immediately before its amendment by the amending
Act istaken to be aregistered externa protection order within
the meaning of section 562RA as inserted by the amending
Act.

Existing complaints and applications

@)

@

A complaint for an apprehended violence order pending
immediately before the omission of section 562B by the
amending Act is taken to be:

(@ a complaint for an apprehended domestic violence
order, if the protected person (or at least one of the
protected persons) for whose protection the order is
sought has a domestic relationship with the person
againgt whom it is sought, or

(b)  acomplaint for an apprehended personal violenceorder,
if the protected person (or each of the protected
persons) for whose protection the order is sought does
not have adomestic rel ationship with the person against
whom it is sought.

An application (other than acomplaint referred to in subclause
(1)) pending under aprovision of Part 15A immediately before
the commencement of an amendment made by the amending
Act istaken to have been made under that Part as amended by
the amending Act.

References to interstate restraint orders

@)

e

A reference (however expressed) in any other Act, in any
instrument under any Act or in any other document of any kind
to an interstate restraint order within the meaning of Part 15A
istaken to be areferenceto an external protection order within
the meaning of section 562RA as inserted by the amending
Act.

A reference (however expressed) in any other Act, in any
instrument under any Act or in any other document of any kind
to aregistered interstate restraint order within the meaning of
Part 15A is taken to be a reference to a registered externa
protection order within the meaning of section 562RA as
inserted by the amending Act.
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Regulations

(1) The regulations may contain provisons of a savings or
trangtional nature consequent on the enactment of the
amending Act.

(2) Any such provision may, if the regulations so provide, take
effect from the date of assent to the amending Act or a later
date.

(3) To the extent to which any such provision takes effect from a
date that is earlier than the date of its publication in the
Gazette, the provision does not operate so as.

(@  to affect, in a manner prejudicid to any person (other
than the State or an authority of the State), the rights of
that person existing before the date of its publication, or

(b)  toimposeligbilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the date of its publication.

[Minister's second reading speech made in—
Legislative Council on 25 November 1999
Legislative Assembly on 2 December 1999 am]

BY AUTHORITY
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