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Motor Accidents Compensation Act
1999 No 41

Act No 41, 1999

An Act to establish anew scheme of compul sory third-party insurance and payment
of compensation relating to the death of or injury to persons as a conseguence of
motor accidents; to amend the Motor Accidents Act 1988 and other Acts; and for
other purposes. [Assented to 8 July 1999]




Section 1 Motor Accidents Compensation Act 1999 No 41
Chapter 1 Preliminary

The Legidature of New South Wales enacts.

Chapter 1  Preliminary

1 Name of Act
This Act isthe Motor Accidents Compensation Act 1999.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Definitions (cf ss 3, 3B, 3C, 68 MAA)
Inthis Act:

attendant care services means services that aim to provide assistance
to people with everyday tasks, and includes (for example) persond
stance, nursing, home maintenance and domestic services.

Authority meansthe Motor Accidents Authority of New South Wales
congtituted under Part 8.1.

claim means a claim for damages in respect of the death of or injury
to a person caused by the fault of the owner or driver of a motor
vehicle in the use or operation of the vehicle.

claimant means a person who makes or is entitled to make a claim.
claims assessor—see Part 4.4.
credit card includes a debit card.

death means death caused by the fault of the owner or driver of a
motor vehicle in the use or operation of the vehicleif, and only if, the
deeth isaresult of and is caused during:

(&  thedriving of the vehicle, or

(b) acollison, or actiontakentoavoid acollision, withthevehicle,
or

() thevehicle' srunning out of control, or
(d)  such use or operation by adefect in the vehicle,
and deceased person means a person whose degath is so caused.
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Motor Accidents Compensation Act 1999 No 41 Section 3
Preliminary Chapter 1

driver means a person driving a motor vehicle, and includes:
(@  aperson riding and operating a motor cycle, and

(b)  aperson for the time being in charge of a motor vehicle.
exercise afunction includes perform a duty.

fault means negligence or any other tort.

function includes a power, authority or duty.

hospital means a public hospital (within the meaning of the Health

Services Act 1997), or a private hospital licensed under the Private

Hospitals and Day Procedure Centres Act 1988.

injury:

(&  means persona or bodily injury caused by the fault of the
owner or driver of amotor vehiclein the use or operation of the
vehicle if, and only if, the injury is a result of and is caused
during:

0] the driving of the vehicle, or

(i)  acollision, or action taken to avoid acollision, with the
vehicle, or

(i)  thevehicle' s running out of control, or

(iv)  such use or operation by a defect in the vehicle, and

(b)  includes:
0] pre-nata injury, and
(i)  psychologica or psychiatric injury, and
(i)  damageto artificial members, eyes or teeth, crutches or
other aids or spectacle glasses,

and injured person means a person who suffers such an injury.

I nsurance | ndustry Deed means an agreement, asin forcefor thetime
being, between the Minister on behalf of the State, the Authority,
licensed insurers and other persons (if any) with respect to the third-
party insurance scheme and the Nominal Defendant scheme under this
Act that isdesignated by the agreement asthe Insurance Industry Deed
for the purposes of this Act.

insured motor vehicle means a motor vehicle in relation to which a
third-party policy isin force.
insured person means a person insured under a third-party policy.

licensed insurer means an insurer that is the holder of a licence
granted under Part 7.1 and in force.
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Section 3
Chapter 1

Motor Accidents Compensation Act 1999 No 41
Preliminary

MAA Claims Assessment Guidelines means guidelinesissued by the
Authority under Part 4.1 and in force.

MAA Medical Guidelines means guidelines issued by the Authority
under Part 3.1 and in force.

market share, in relation to an insurer, means, at any particular time,
the proportion determined under section 172 by the Authority in
relation to the insurer and applicable at that time.

medical assessor—see Part 3.4.

motor accident means an accident or incident caused by the fault of
the owner or driver of a motor vehicle in the use or operation of the
vehicle which causes the death of or injury to a person.

Motor Accidents Authority Fund means the fund by that name
established under Part 8.4.

Motor Accidents Council meansthe Motor Accidents Council of New
South Wales congtituted under Part 8.2.

motor vehicle means amotor vehicle or trailer within the meaning of
the Traffic Act 1909.

Note. The Traffic Act 1909 defines a motor vehicle to mean a vehicle (within the
meaning of that Act) that is built to be propelled by a motor that forms part of the
vehicle. That Act defines vehicle to mean any description of vehicle on wheels
(including a light rail vehicle) but not including other vehicles used on railways or
tramways.

Nominal Defendant means the Nominal Defendant referred to in
section 32.

Note. Section 32 appoints the Authority as the Nominal Defendant for the
purposes of this Act.

Nominal Defendant’s Fund meansthe fund by that name established
under Part 2.4.

non-economic 1oss means.

(@&  panand suffering, and

(b)  lossof amenities of life, and

() lossof expectation of life, and

(d) disfigurement.

owner of amotor vehicle—see section 4.

Parliamentary Committee means the committee of the Legidative
Council referred to in Part 8.3.
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Preliminary

Chapter 1

registration means:

(@  regigration of a motor vehicle under the Road Transport
(Vehicle Registration) Act 1997 or the Recreation Vehicles Act
1983, or
(b)  the issue of an unregistered vehicle permit under the Road
Transport (Vehicle Registration) Act 1997 for an unregistered
motor vehicle, or
()  regidration in New South Wales of a motor vehicle under the
Interstate Road Transport Act 1985 of the Commonweslth.
rehabilitation of an injured person, means the process of restoring or
attempting to restore the person, through the combined and
co-ordinated use of medical, socid, educational and vocationa
measures, to the maximum level of function of which the person is
capable or which the person wishesto achieve and includes placement
in employment and al forms of socia rehabilitation such as family
counselling, leisure counselling and training for independent living.
road means a road, or road related area, within the meaning of the
Road Transport (Vehicle Registration) Act 1997, but does not include
an area to which the whole of that Act does not apply because of an
instrument under that Act.

RTA means the Roads and Traffic Authority.
SpoUSe means:
(@  ahusband or wife, or

(b)  theother party to adefacto relationship within the meaning of
the De Facto Relationships Act 1984,

but where more than one person would so qualify as a spouse, means
only the last person so to qualify.

third-party insurer means an insurer under a third-party policy.
third-party policy means a policy of insurance under this Act.

trader’s plate means a trader’ s plate within the meaning of the Road
Transport (Vehicle Registration) Act 1997.

trailer means atrailer within the meaning of the Traffic Act 1909.

Note. The Traffic Act 1909 defines trailer to mean a vehicle that is built to be
towed, or is towed, by a motor vehicle, but does not include a motor vehicle that is
being towed.
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Section 3
Chapter 1

Motor Accidents Compensation Act 1999 No 41

Preliminary

use or operation of amotor vehicle includes:
the maintenance or parking of the vehicle, or

in the case of amotor vehicle that is not a trailer—the use or
operation of atrailer attached to the motor vehicle and atrailer
running out of control having become detached from the motor
vehicle towing it, or

in the case of amotor vehicle that is a tow truck—the use or
operation of an uninsured motor vehicle that is being towed or
carried by the tow truck.

Note. As a result of the above definition, a third-party policy for a motor vehicle
extends to cover the matters mentioned in the definition.

Workers Compensation Acts means the Workers Compensation Act
1987 and the Workplace Injury Management and Workers
Compensation Act 1998.

@
(b)

©

4 Meaning of “owner” of motor vehicle (cf s 3 (3)—(5) MAA)

(1) For the purposes of this Act:
in the case of amotor vehicle that is registered, the owner is:

@

(b)

(©

@)

(ii)

(iii)

each registered operator of the vehicle within the
meaning of the Road Transport (\Vehicle Registration)
Act 1997, unlessthe operator has sold or ceased to have
possession of the vehicle, and

each person who, athough not a registered operator of
the vehicle, is a sole or joint owner of the vehicle,
unless that person has sold or ceased to have
possession of the vehicle, and

if any such registered operator or owner has sold or
ceased to have possession of the vehicle—any person
who solely or jointly or in common with any other
person is entitled to the immediate possession of the
vehicle, or

in the case of amotor vehiclethat is unregistered, the owner is
any person who solely or jointly or in common with any other
personisentitled to theimmediate possession of the vehicle, or

in the case of amotor vehicle to which atrader’ s plateisfixed,
the owner isthe trader to whom the trader’s plate isissued.
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Preliminary

Chapter 1

)

3

For the purposes of this section, a person is taken not to have ceased
to have possession or, as the case may be, not to have acquired
possession of amotor vehicle where a change of possession occurs by
way of:

(@  anyhiring (not being ahiring under a hire-purchase agreement)
or lending of the vehicle for a period not exceeding 3 months,
or

(b)  the passing of the possession of the vehicle to a bailee for the
purpose of sae or disposa or for the purpose of dteration,
repair, renovation, garaging, storing or other like purpose not
involving the use or operation of the motor vehicle for the
benefit of the bailee.

In the application of any provision of this Act to and in respect of a
motor vehicle to which atrader’s plate is fixed (whether or not with
the authority of the trader), a reference in any such provision to the
owner isto be read as areference to the trader, and areference to the
third-party policy in relation to that motor vehicle is to be read as a
reference to the third-party policy in relation to motor vehicles to
which the trader’ s plate is fixed (whether or not with the authority of
the trader).

5 Objects of Act (cf s 2A MAA; Sch 1 [1] of Act No 132 of 1998)

(1)

The objects of this Act are asfollows:

(&  toencourageearly and appropriate trestment and rehabilitation
to achieve optimum recovery from injuries sustained in motor
accidents, and to provide appropriately for the future needs of
those with ongoing disabilities,

(b)  to provide compensation for compensableinjuries sustained in
motor accidents, and to encourage the early resolution of
compensation claims,

() to promote competition in the setting of premiums for
third-party policies, and to provide the Authority with a
prudential role to ensure against market failure,

(d to keep premiums affordable, recognising that third-party
bodily insuranceiscompulsory for al ownersof motor vehicles
registered in New South Wales,
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Section 5
Chapter 1

Motor Accidents Compensation Act 1999 No 41
Preliminary

)

C)

(f)
(¢)

to keep premiums affordable, in particular, by limiting the
amount of compensation payable for non-economic loss in
casesof relatively minor injuries, while preserving principles of
full compensation for those with severe injuries involving
ongoing impairment and disabilities,

to ensure that insurers charge premiums that fully fund their
anticipated ligbility,

to deter fraud in connection with compulsory third-party
insurance.

It must be acknowledged in the application and administration of this

Act:
@

(b)

(©

(d)

that participants in the scheme under this Act have shared and
integrated roles with the overal aim of benefiting all members
of the motoring public by keeping the overdl costs of the
scheme within reasonable bounds so as to keep premiums
affordable, and

that the law (both the enacted law and the common law)
relating to the assessment of damages in claims made under
this Act should be interpreted and applied in a way that
acknowledgesthe clear legidative intention to restrict the level
of non-economic loss compensation in cases of minor injuries,
and

that:

0] the premium pool from which each insurer pays claims
consists a any given time of afinite amount of money,
and

(i)  insurersare obliged under this Act to charge premiums
that will fully fund their anticipated ligbility, and

(iii))  the preparation of fully funded premiums requires a
large measure of stability and predictability regarding
the likely future number and cost of clams arisng
under policies sold once the premium isin place, and

(iv) the <ability and predictability referred to in
subparagraph (iii) require condstent and stable
application of the law, and

that insurers, asreceivers of public money that is compulsorily
levied, should account for their profit margins, and their records
should be available to the Authority to ensure that
accountability.

Page 8



Motor Accidents Compensation Act 1999 No 41 Section 6
Preliminary Chapter 1

6 Interpretation and application of Act by reference to objects (cf s 2B

MAA)

(1) In the interpretation of a provison of this Act or the regulations, a
construction that would promote the objects of this Act or the
provision is to be preferred to a construction that would not promote
those objects.

(2) Intheexercise of adiscretion conferred by a provision of this Act or
the regulations, the person exercising the discretion must do so in the
way that would best promote the objects of thisAct or of the provision
concerned.

7 Notes (cf s 3 (7) MAA)
Notes in the text of this Act do not form part of this Act.

Page 9



Section 8

Chapter
Part 2.1

2

Motor Accidents Compensation Act 1999 No 41
Third-party insurance
Compulsory insurance

Chapter 2 Third-party insurance

Part 2.1 Compulsory insurance

Offence of using uninsured motor vehicle on road (cf s 8 (1) and (2) MAA)

@)

)

A person who:

(&  usesamotor vehicle that is not an insured motor vehicle on a
road, or

(b)  causesor permitsanother person to use such amotor vehicleon
aroad,

is guilty of an offence.
Maximum penalty: 50 penaty units.

It is a defence to proceedings for an offence against this section if the
defendant establishes that at the time the motor vehicle was used on
the road the defendant had reasonable grounds for believing and did
in fact believe that the motor vehicle was an insured motor vehicle.

Exception from compulsory insurance (cf s 8 (3) MAA)

This Part does not apply to a motor vehicle that is used on aroad if:

(@&  the motor vehicle may lawfully be used on the road athough
not registered, or

(b)  themotor vehicleisatrailer, or

(¢  the motor vehicle is a vehicle of akind, and is used in the
circumstances (if any), prescribed by the regulations.

Page 10



Motor Accidents Compensation Act 1999 No 41 Section 10

Third-party insurance Chapter 2
Insurance policies Part 2.2

Part 2.2 Insurance policies

10 Third-party policies (cf s 9 and Sch 1 MAA)

A third-party policy under this Act is a policy that is in the following
terms:
Third-party Policy

The insurer insures the owner of the motor vehicle and any other
person who at any time drives the vehicle (whether or not with the
consent of the owner) against liability in respect of the death of or
injury to a person caused by the fault of the owner or driver of the
vehicle:

(@ if the motor vehicle is not one to which paragraph (b)
applies—inthe use or operation of the vehiclein any part of the
Commonwedlth (whether or not on aroad), or

(b) if themotor vehicleissubject to an unregistered vehicle permit
under the Road Transport (Vehicle Registration) Act 1997—in
the use or operation of the vehicle on any road in any part of
the Commonwealth.

Inthispolicy, wordsand expressions have the same meaningsasinthe
Motor Accidents Compensation Act 1999.

11 Issue of certificate of insurance (cf s 10 MAA)

(1)

)

3

If alicensed insurer accepts a premium for the insurance under a
third-party policy of a motor vehicle, the licensed insurer must
immediately issue a certificate of insurance to the owner of the
vehicle.

If alicensed insurer accepts a premium for the insurance under a
third-party policy of motor vehiclesto which atrader’ splateisor isto
be fixed, the licensed insurer must immediately issue a certificate of
insurance to the trader.

A licensed insurer who issues such acertificate istaken to have issued
athird-party policy for the motor vehicle or motor vehicles to which
the certificate rel ates.
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Section 11 Motor Accidents Compensation Act 1999 No 41
Chapter 2 Third-party insurance
Part 2.2 Insurance policies
(4) If 2or morelicensed insurersissue certificates of insurance which (but

for this subsection) would be capable of having effect at the sametime
in respect of the same motor vehicle, athird-party policy is taken to
have been issued only by the licensed insurer recorded by the RTA in
connection with theregistration or renewal of registration of the motor
vehicle or issue of atrader’s plate as being the insurer.

12 Evidence of insurance in respect of motor vehicle (cf s 11 MAA)

13

(1)

2

The RTA must not register or renew theregistration of amotor vehicle
or issue atrader’s plate unless:

(@&  the applicant produces a certificate of insurance issued by a
licensed insurer in relation to the motor vehicle or trader’s
plate, or

(b) the RTA issatisfied that thereis evidence, of atype approved
by the Motor Accidents Authority, of the existence of a
third-party policy in relation to the motor vehicle or trader’s
plate.

This section does not apply to atrailer.

Commencement and duration of third-party policy (cf s 12 MAA)

@)

2

3)

A third-party policy taken to have been issued for amotor vehicle has
effect for the period for which the licensed insurer who is taken to
have issued the policy is on risk in accordance with this section.

In this section:

new insurer means the licensed insurer whose insurance is later in
time.

old insurer means the licensed insurer whose insurance is earlier in
time.

period of grace means the period of 14 days after the registration, or
renewa of registration, of a motor vehicle expires.

period of registration means the period, not exceeding one year, for
which the registration or renewal of registration of a motor vehicleis
effected, but if, within that period, the registration or renewal of
registration is cancelled or surrendered, it means the period for which
the registration or renewal of registration is actualy in force.

The old insurer and the new insurer may be the same licensed insurer
or different licensed insurers.
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(4) Inthe case of the registration (but not the renewal of registration) of a

)

(6)

()

(8)

©)

(10)

11

motor vehicle, the licensed insurer is on risk for the period of
registration of the motor vehicle.

If regigtration is renewed before the previous period of registration
expires, the old insurer is on risk until the previous period of
registration expires and the new insurer comes on risk immediately
after the previous period of registration expires.

If registration is renewed during the period of grace, the old insurer is
on risk until 12 midnight on the day registration is renewed and the
new insurer comeson risk immediately after 12 midnight andisonrisk
for the balance of the period of registration of the motor vehicle
effected by the renewal of registration.

If registration is renewed after the period of grace expires, the new
insurer comeson risk a thetimetherenewal of registration is effected.
The motor vehicle is hot an insured motor vehicle from the expiry of
the previous period of regigtration until the time the renewal of
registration is effected.

Thereis no period of grace following the cancellation or surrender of
the registration (whether registration or arenewal of registration) of a
motor vehicle.

A licensed insurer ceases to be on risk on the cancdlation of a
third-party policy under section 14, subject to section 14 (7).

A licensed insurer is on risk in respect of a motor vehicle under a
third-party policy relating to amotor vehicle to which atrader’s plate
isfixed:

(@  only during the period for which the policy isissued, and

(b)  onlyduringthe period for which thetrader’ splateisissued, and
(¢ onlywhileatrader's plateisfixed to the vehicle,

A licensed insurer ison risk in respect of alight rail vehicle under a
third-party policy relating to the vehicle only during the period for
which the policy isissued.

14 Cancellation of third-party policies (cf s 13 MAA)

@)
)

A licensed insurer has no power to cance athird-party policy.

A third-party policy may only be cancelled in accordance with this
section.
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3

(4)

()

(©)

(7)

8

A third-party policy is cancelled on the cancellation of the registration
of the motor vehicle to which it relates, except where the registration
is cancelled under Division 3 of Part 4 of the Fines Act 1996.

If the whole or any part of the premium payable in respect of a
third-party policy is paid by cheque or credit card, and the chequeis
not met on due presentation or the credit card transaction is not duly
honoured, the licensed insurer may request the RTA to suspend the
registration of the motor vehicle to which the policy relates in such
manner and for such period (the suspension period) as may be
provided by or under the Road Transport (Vehicle Registration) Act
1997.

Before requesting the RTA to suspend the registration of a motor
vehicle, the licensed insurer must notify the owner of the motor
vehicle that the insurer intends to request the RTA to suspend the
registration and that the registration and third-party policy will be
cancelled at the expiration of the suspension period if the amount
outstanding has not been paid before the expiration of the period.

Unlessthelicensed insurer notifiesthe RTA that the relevant premium
has been paid before the expiration of the suspension period, the RTA
must cancel the registration of the motor vehicle at the expiration of
the suspension period, and on such cancellation the third-party policy
taken to have been issued for the motor vehicle is aso cancelled.

If the registration of amotor vehicleis cancelled, otherwise than under
Division 3 of Part 4 of the Fines Act 1996 or subsection (6), but
restored before the date for renewd of the registration, the third-party
policy cancelled is taken to have remained in force during the period
of cancdllation.

Despite anything in the Fines Act 1996, the regulations may make
provision for or with respect to:

(@&  the cancdlation of a third-party policy in respect of a motor
vehiclewhoseregistration iscancelled under Division 3 of Part

4 of that Act, where:

0] thewhole or any part of the premium payablein respect
of thethird-party policy ispaid by cheque or credit card,
and

(i)  the chequeis not met on due presentation or the credit
card transaction is not duly honoured, and

(b)  therestoration (whether prospectively or during any past period
of cancellation) of any third-party policy so cancelled.
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15 Risks not insured under third-party policies (cf s 16 MAA)

16

17

A third-party policy does not extend to insure the owner or driver of

amotor vehicle againgt:

@

(b)

a liability to pay compensation under the Workers
Compensation Acts (or any corresponding law of another State
or aTerritory of the Commonweslth) to aworker employed by
the owner or driver, or

aliability which may beincurred by the owner or driver under
an agreement unless the liability is one which would have
arisen in the absence of the agreement.

Indemnification of insured persons (cf s 17 MAA)

A licensed insurer is, despite any other law, ligble to indemnify the

insured persons under a third-party policy of the insurer in respect of
any liability which the policy purports to cover.

Liability of licensed insurers and insured persons where correct
insurance premiums not paid (cf s 18 MAA)

(1) The fact that the correct insurance premium has not been paid in
respect of athird-party policy does not affect the vaidity or operation

of the policy.
(2) A licensed insurer to whom an incorrect insurance premium has been

paid may recover any balance outstanding of the premium from the
person liable to pay it as adebt in a court of competent jurisdiction.

3

If:
@

(b)

an insured person under a third-party policy incurs a liability
against which he or she isinsured under the policy, and

the insured person deliberately avoided paying the correct
premium for the third-party policy by making a statement in
connection with the issue of the policy that the insured person
knew was false,

the licensed insurer may recover from the insured person asadebt in
acourt of competent jurisdiction:

©

where the money paid and the costs incurred by the licensed
insurer in respect of the liability do not exceed $2000—the
amount of the money paid and costs incurred, and
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18

19

20

(d)  wherethemoney paid and costsincurred by thelicensed insurer
exceed $2000—3$2000.

(4) The licensad insurer is not entitled to recover an amount under
subsection (3) if the licensed insurer has recovered that amount in the
exercise of any other right of recovery under this Part.

Effect of change of ownership of motor vehicle or trader’s business (cf
s 19 MAA)

(1) Whileathird-party policy isinforcein relation to amotor vehicle, the
third-party policy enuresin favour of the owner for the time being of
the vehicle (and any driver of the vehicle) despite any change in the
ownership of the vehicle.

(20 Whileathird-party policy isin force in relation to amotor vehicle to
which atrader’s plate issued in respect of any business is fixed, the
third-party policy enuresinfavour of the person who for thetimebeing
iscarrying on the business (and any driver of any such vehicle) despite
any change in the ownership of the business.

Notice of change of registered particulars and other information
relating to motor vehicles (cf s 19A MAA)

(1) TheRTA isrequired to notify the licensed insurer under athird-party
policy in forcein relation to amotor vehicle and, if requested to do so
by the Authority, the Authority, of any change in any registered
particulars relating to the motor vehicle which is notified to the RTA.

(2) If, asaconsequence of the change in ownership of amotor vehicle, a
change in the place at which the motor vehicle is usualy garaged or
any other change, ahigher premiumwould be payableinrelationtothe
vehicle than the premium paid or payable under the third-party policy
in force in relation to the vehicle before the change occurred, the
licensed insurer may recover the appropriatedifferencefrom the owner
asadebt in a court of competent jurisdiction.

Right of insurer against unauthorised driver of motor vehicle (cf s 22
MAA)
If:
(&  apersonusesor operates amotor vehicle without the authority
of the owner or without reasonable grounds for believing that
he or she had the authority of the owner, and
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(b) alicensed insurer pays any money or incurs any costs (under a
third-party policy) in respect of a motor accident arisng from
that use or operation,

the insurer may recover the money so paid and the costs so incurred
from the person as a debt in a court of competent jurisdiction.

21 Recovery of an excess in certain cases (cf s 23 MAA)

(1) If an insured person incurs a liability against which he or she is
insured under athird-party policy and theliability arises out of amotor
accident which was to the extent of more than 25% the fault of the
insured person, the licensed insurer may recover from the insured
person as a debt in a court of competent jurisdiction:

(@  wherethemoney paid and costsincurred by thelicensed insurer
in respect of the ligbility do not exceed $500—the amount of
the money paid and costs incurred, or

(b)  where the money paid and costs incurred by the licensed
insurer exceed $500—$500.

(2) Thelicensed insurer is not entitled to recover an amount under this
section if the licensed insurer exercises any other right of recovery
againgt the insured person under section 20.

22 Extension of indemnity to insured person’s estate (cf s 24 MAA)

(1) A third-party policy, to the extent of the insurance effected by that
policy:
(&  extends,if theinsured person isdead, to indemnify the insured
person’s estate againgt:
0] ligbility arising under any cause of action which, by
virtue of section 2 of the Law Reform (Miscellaneous
Provisons) Act 1944, survives against the insured
person’s estate, and
(i)  liability arising by operation of section 2 (4) of that Act,
and

(b) extends to indemnify the insured person or, if the insured
person isdead, to indemnify theinsured person’ sestate againgt:

0] ligbility arising where the insured person or, asthe case

may be, the insured person’'s edtate has in any
proceedingsbeen joined asan dternative defendant, and
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2

(i)  liability arisng wherethe insured person or, asthe case
may be, the insured person’s estate has served or has
been served with anaotice in writing under section 3 (1)
of the Law Reform (Miscellaneous Provisions) Act
1946, and

(i)  liability arisng where theinsured person or, asthe case
may be, the insured person’ s estate claims contribution
from some other person as a joint tortfeasor or has a
clam made against the insured person or the insured
person’s estate, asthe case may be, asajoint tortfeasor.

In subsection (1), insured person means a person who is insured or
indemnified against liability in respect of the death of or injury to a
person caused by the fault of the owner or driver of amotor vehiclein
the use or operation of the vehicle under:

(@  athird-party policy, or

(b)  apolicy of insurance complying with the provisions of any law
in force in any part of the Commonweslth (other than this
State) which requires the owner or driver of amotor vehicleto
be insured againgt any such liability, or

() the provisons of any other law in force in any part of the
Commonwedlth (other than this State) which indemnify the
owner or driver of amotor vehicle against any such liability.

23 Entry of judgment against licensed insurer (cf s 25 MAA)

(1)

)

3

If ajudgment obtained in any court relating to liability in respect of the
death of or injury to aperson caused by thefault of the owner or driver
of aninsured motor vehiclein the use or operation of the vehicleisnot
satisfied in full within 30 days after the judgment is entered, the court
must, on the application of the judgment creditor, direct that the
judgment be entered against the licensed insurer of the vehicle.

If execution on the judgment is stayed pending appedl, thetime during
which execution is stayed isto be excluded in calculating the 30-day
period.

Notice of intention to make the application is to be served on the
licensed insurer at least 7 days before the hearing of the application.
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(4) If the court directs that the judgment be entered against the licensed

insurer, the judgment may be enforced as a judgment against the
licensed insurer to the extent to which it was not satisfied at the time
it was so entered.

Part 2.3 Insurance premiums

24 Authority guidelines for the determination of premiums (cf s 14A MAA)

@)

2

3
(4)

)

(6)

The Authority may issue to licensed insurers guiddines for the
determination of insurance premiums for third-party policies (MAA
Premiums Determination Guidelines).

MAA Premiums Determination Guidelines may (without limiting the

generdity of subsection (1)):

(@  specify the manner in which premiums are to be determined
and the factors to be taken into account in determining
premiums, and

(b)  requirelicensed insurers to specify how they have determined
premiums, and

()  specify thenature of the additiona information and reportsthat
the Authority may require licensed insurersto furnish with the
premiums they file or to justify premiums they have filed
(including with respect to estimated investment earnings, the
verification of assumptions, estimated profit, capital alocation
to third-party insurance business and other relevant matters).

The Authority may amend, revoke or replace MAA Premiums
Determination Guidelines.

MAA Premiums Determination Guidelines may only be issued,
amended, revoked or replaced with the approva of the Board of
Directors of the Authority.

MAA Premiums Determination Guidelines may adopt the provisions
of other publications, whether with or without modification or addition
and whether in force a a particular time or from timeto time.

It is a condition of alicence granted under Part 7.1 that the licensed
insurer must comply with MAA Premiums Determination Guidelines.
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25 Third-party premiums (cf s 15 MAA)

26

27

(1) A licensed insurer must not charge an insurance premium for a
third-party policy, except in accordance with this Part.

(2) Thelicensed insurer mugt file with the Authority a premium or set of
premiums it proposes to charge.

(3) Thelicensed insurer may charge a premium which has not, within 6
weeks after it is filed, been regjected by the Authority and, except as
provided by section 27, must not charge any other premium.

Filing of full sets of premiums (cf s 15A MAA)

(1) A licensed insurer must, at least once each year or such longer period
as the Authority may dlow, file with the Authority a full set of the
insurance premiumsit proposesto chargefor third-party policieswhich
are taken to have been issued by it together with such additiond
information, including actuaria reports, as the Authority may
reasonably require,

(2) The Authority may, by noticein writing, require alicensed insurer to
fileafull set of premiumswith it on or before such date asis specified
in the notice, being a date which is not earlier than 4 weeks after the
date of the notice together with such additional information, including
actuaria reports, as the Authority may reasonably require.

(3) Itisacondition of alicence granted under Part 7.1 that the licensed
insurer must comply with this section and any notice given to it under
this section.

Rejection of premiums by Authority (cf s 15B MAA)

(1) The Authority may only relect an insurance premium filed with it
under this Part if it is of the opinion that:

(@  the premium will not fully fund the present and likely future
ligbility under this Act of the licensed insurer concerned, or

(b)  the premium s, having regard to actuarial advice and to other
relevant financia information available to the Authority,
excessive, or

(¢) the premium does not conform to MAA Premiums
Determination Guiddlines in force under this Part, or

(d)  thepremium hasbeen determined in amanner that contravenes
section 30 (Maximum commission payableto insurers agents).

Page 20



Motor Accidents Compensation Act 1999 No 41 Section 27

Third-party insurance Chapter 2
Insurance premiums Part 2.3
(2) Written notice of the Authority’s rgection of a premium, and the

3)
(4)
©)

(6)

)

)

reasons for the rgection, must be given to the licensed insurer.

If the Authority rejects a premium of a licensed insurer, the licensed
insurer may reguest the Authority to reconsider the rejection.

Pending its reconsideration, the Authority may request an actuary to
determine a provisiona premium.

A provisona premium so determined has effect, pending the
Authority’ sreconsideration, asif it were an insurance premium which
may lawfully be charged by the licensed insurer concerned.

If the Authority has not withdrawn its rgjection of a premium within
4 weeks after arequest to reconsider the rejection, the matter isto be
arbitrated under this section. The following provisions have effect:

(@  TheCommercial Arbitration Act 1984 appliesto an arbitration
under this section, subject to this Act and the regulations. The
Authority and thelicensed insurer concerned may by agreement
gppoint a person to act as arbitrator in connection with the
matter. Failing agreement within 7 days, paragraphs (b) and (c)
apply.

(b)  Thelndependent Pricing and Regulatory Tribunal (established
by the Independent Pricing and Regulatory Tribunal Act 1992)
may act as arbitrator to hear and determine such a matter.

(o) Alternatively, that Tribuna may appoint a person to act as
arbitrator in connection with the matter. The person is to be
gppointed from a pand congtituted by the Minister and
consigting of persons who have appropriate knowledge and
understanding of economics, genera insurance and the
interests of consumers.

(d)  Theregulations may make provision for or with respect to the
arbitration of matters under this section.

The arbitrator may determine the premium that may be charged by the
licensed insurer, being a premium that in the arbitrator’s opinion is
sufficient to fully fund the present and likely future liability of the
licensed insurer under this Act.

For the purposes of this section, a premium will fully fund aliability
referred to in this section if the premium is sufficient:

(@  topay dl acquisition and policy administration expenses of the
licensed insurer concerned, and
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(b) to provide a sum of money that together with anticipated
investment income is equal to the best estimate of the cost of
clamsplusclaim settlement expenses (ininflated dollars) at the
assumed date of settlement, and
()  to provide a profit margin in excess of al clams, costs and
expenses that represents an adequate return on capital invested
and compensation for the risk taken, and
(d) toprovidefor such other matters asaprudent insurer should, in
all the circumstances, make provision for.
28 Insurers to disclose profit margins

29

@)

2

A licensed insurer is required to disclose to the Authority the profit
margin on which a premium is based and the actuarial basis for
calculating that profit margin.

The Authority isto assessthat profit margin, and the actuarial basisfor
its calculation, and to present a report on that assessment annually to
the Parliamentary Committee.

Premium risk adjustment

(1)

2
©)

The Authority may enter into any one or more of the following
arrangements with licensed insurers (whether by means of the
Insurance Industry Deed or otherwise):

(@ an arangement for dlocating high risk third-party policies
among insurers,

(b)  anarrangement for the pooling of premiums collected from the
issue of third-party policies and for the alocation of the
premiums among insurers,

() anarrangement for the pooling of the costs of claimsfor motor
accidents covered by high risk third-party policies and for the
alocation of those costs among insurers.

Any such alocation may be made among insurers generdly in
accordance with the market share of each insurer or in any other
appropriate manner.

The regulations may make provision for giving effect to any such
arrangement.

High risk third-party policies are policies of akind that the Authority
determinesincur a disproportionate share of liability for the total cost
of clams for motor accidents.
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(4) The Authority may, with the approval of the Minister, make such an

arrangement a condition of the licence of each insurer if the Minister
issatisfied that licensed insurers, or any of them, have refused to enter
into the arrangement with the Authority and the arrangement is
appropriate having regard to the objects of this Act.

30 Maximum commission payable to insurers’ agents

@)

2

3

For the purposes of calculating the amount of insurance premiums
under this Part, the acquisition and policy administration expenses of
a licensed insurer may not include, as the amount of commission or
other remuneration payable to the insurer’s agent or agents for the
issue of third-party policies by theinsurer, an amount that exceeds 4%
of the premium payable for policies.

If morethan oneinsurer’s agent actsin respect of athird-party policy,
the maximum amount of commission or other remuneration under this
section is the total amount payable to all those agents.

In this section:

commission or other remuneration does not include payment for
business expenses incurred by an insurer’s agent.

insurer’s agent means any insurance broker or commission agent
acting for or on behdf of a licensed insurer in connection with the
issue of third-party policies by the insurer.

Part 2.4 Uninsured or unidentified motor vehicles

31 Application of Part

ThisPart appliesto and in respect of amotor accident occurring before
or after the commencement of this Act.

32 Nominal Defendant (cf s 26 MAA)

(1)
2

The Authority is, for the purposes of this Act, the Nomina Defendant.

Any action or proceeding by or against the Nomina Defendant isto be
taken in the name of the “Nomina Defendant”.
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33 Claim against Nominal Defendant where vehicle not insured (cf s 27
MAA)

@)

)

3)
(4)

)

An action for the recovery of damages in respect of the death of or
injury to aperson caused by the fault of the owner or driver of amotor
vehicle that is not an insured motor vehicle in the use or operation of
the vehicle on aroad in New South Wales may be brought againgt the
Nomina Defendant.

Any such action may be brought despite the fact that the owner or
driver of the motor vehicleisdead or cannot be found or isthe spouse
of the person whose death or to whom injury has been caused.

In respect of any such action, the Nomina Defendant is liable asif it
were the owner or driver of the motor vehicle.

Thereis no right of action against the Nomina Defendant under this

section:

(@  if themotor vehicleis owned by the Commonweslth or by any
person or body of persons representing the Commonwedlth, or

(b) if thereisaright of action under section 35 in respect of the
death or injury, or

() if, a thetimethe motor accident resulting in the death or injury
occurred, the motor vehicle was registered under the law of a
place other than New South Waes or under a law of the
Commonwedlth and the motor vehicle was covered under a
policy of compulsory third-party personal injury insurance or
was subject to coverage under a compulsory motor vehicle
accident compensation scheme of that place or of the
Commonwedlth, or

(d) if theregulations providethat in the circumstances specified in
the regulations there is no right of action against the Nominal
Defendant.

For the purposes of this section, and any regulations made for the
purposes of this section:

motor vehicle means amotor vehicle:
(@  thatisexempt from registration, or

(b)  that isnot exempt from registration and that:
0] is required to be registered to enable its lawful use or
operation on aroad in New South Wales, and
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(i)  immediately before the motor accident occurred, was
capable, or would, following the repar of minor
defects, have been capable, of being so registered.

34 Claim against Nominal Defendant where vehicle not identified (cf s 28
MAA)

35

@)

)
3

An action for the recovery of damages in respect of the death of or
injury to aperson caused by the fault of the owner or driver of amotor
vehicle in the use or operation of the vehicle on aroad in New South
Wades may, if the identity of the vehicle cannot after due inquiry and
search be established, be brought against the Nominal Defendant.

The inquiry or search may be proved oraly or by affidavit of the
person who made the inquiry or search.

In respect of any such action, the Nomina Defendant isliable asif it
were the owner or driver of the motor vehicle.

Claim against Nominal Defendant where a NSW registered trailer is
attached to a motor vehicle not registered in NSW (cf s 28A MAA)

(1)

)

The Nomina Defendant is taken to have issued a policy of insurance
under this Act which insures:

(@&  theowner of aregistered trailer:
0] which is attached to a motor vehicle which is not
registered, or
(i)  whichrunsout of control having become detached from
the towing motor vehicle which is not registered, and

(b)  the owner of amotor vehicle which is not registered:
0] to which aregistered trailer is attached, or
(i)  from which a registered trailer becomes detached and
runs out of control, and

(¢) any other person who a any time drives such a vehicle
(whether or not with the consent of the owner),

against liability in respect of the death of or injury to a person caused
by the fault of the owner of the trailer or the owner or driver of the
vehicle in the use or operation of the vehicle in any part of the
Commonwedlth (whether or not on aroad).

An action for the recovery of damages in respect of the death of or
injury to a person as referred to in subsection (1) may be brought
against the Nomina Defendant.
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3

(4)

©)

Any such action may be brought despite the fact that the owner of the
trailer or the owner or driver of thetowing vehicleisdead or cannot be
found or is the spouse of the person whose death or to whom injury
has been caused.

In respect of any such action, the Nomina Defendant is liable asif it
were the owner of the trailer or the owner or driver of the towing
vehicle.

Thereis no right of action against the Nominal Defendant under this
section:

(@ if the traller or the towing vehicle is owned by the
Commonwedth or by any person or body of persons
representing the Commonwedlth, or

(b) if, a thetimethe motor accident resulting in the death or injury
occurred, the motor vehicle was registered under the law of a
place other than New South Wales or under a law of the
Commonwealth and the motor vehicle was covered under a
policy of compulsory third party persona injury insurance or
was subject to coverage under a compulsory motor vehicle
accident compensation scheme of that place or of the
Commonwedlth, or

(¢) if theregulations providethat in the circumstances specified in
the regulations there is no right of action against the Nomina
Defendant.

36 Nominal Defendant as tortfeasor (cf s 28B MAA)

@)

2
3

(4)

The Nomina Defendant may join another person, or may be joined,
for contribution or indemnity in respect of a clam or proceedings
under this Act asif the Nomina Defendant were a tortfeasor.

Joinder of the Nomina Defendant is required to be effected in
accordance with this section.

A person seeking to join the Nominal Defendant in respect of aclaim
or proceedings must give the Nomina Defendant notice of the
person’s intention to do so. The notice must include a copy of the
notice of claim under section 72 given to the person.

The notice must be given within 3 months after the claim is made
againg the person under section 72, or within 3 months after the
person becomes a party to proceedings in respect of the claim,
whichever occurs first.

Page 26



Motor Accidents Compensation Act 1999 No 41 Section 36

Third-party insurance Chapter 2
Uninsured or unidentified motor vehicles Part 2.4
(5) The court may extend the period for giving notice to the Nominal

37

38

(6)

()

(8)

©)

Defendant if the person seeking to join the Nomina Defendant gives
afull and satisfactory explanation for not having given notice within
the 3-month period.

Within 2 months after notice is given, the person giving notice must
provide the Nomina Defendant with full details of the dlegations
made against the Nomina Defendant (or against the person to whom
the Nomina Defendant is taken to have issued a third-party policy).

An gpplication may not be made to join the Nomina Defendant as a
party to proceedings before the court after 3 years from the date on
which the claim under section 72 in respect of which contribution or
indemnity is sought must be made, except with the leave of the court.

If the Nominal Defendant is sought to be joined because the identity
of another motor vehicle is not known, joinder may not be effected
unlessdueinquiry or search toidentify the vehicle hasbeen made. The
inquiry or search may be proved oradly or by affidavit of the person
who made the inquiry or search.

Except as provided by this section, nothing in this section affects any
rules of court relating to the joinder of parties.

Payment of claims against Nominal Defendant (cf s 29 MAA)

The Nomina Defendant is not persondly liable to pay any amount
payablein satisfaction of any claim made or judgment obtained under
section 33, 34 or 35 or the amount of any costs or expenses incurred
by it in relation to any such claim or judgment, but every such amount
is to be paid by the Nomind Defendant out of the Nomina
Defendant’ s Fund established under this Part.

Licensed insurers to act for Nominal Defendant (cf s 30 MAA)

)

2
3

The Nomina Defendant is to alocate clams made againg it to
licensed insurersin accordance with the arrangements contained in the
Insurance Industry Deed or as determined by the Authority.

The Nomina Defendant is not required to alocate clams that are
unlikely to involve aliability of the Nominal Defendant.

A licensed insurer to whom a claim is dlocated is authorised, on
behdf of and in the name of the Nominal Defendant, to deal with the
clam (and any proceedings relating to the claim) in such manner asit
thinks fit.
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(4) A licensed insurer may settle or compromise any such claim.

(5) A licensed insurer is authorised, on behalf of and in the name of the
Nominal Defendant, to bring and prosecute proceedings under section
39 relating to any such clam and to settle or compromise those
proceedings asit thinks fit.

(6) A licensed insurer isrequired to provide to the Authority such reports
as the Authority may reasonably require in relation to any thing done
by the licensed insurer under the authority of this section.

39 Recovery from owner or driver (cf s 31 MAA)

(1) Any amount properly paid by the Nomina Defendant in satisfaction
of aclaim made or judgment obtained under section 33, 34 or 35 and
the amount of any costs and expenses properly incurred by it in
relation to any such clam or judgment may be recovered by the
Nomina Defendant as a debt:

)

@

(b)

from the person who, at the time of the occurrence out of
which the claim arose or in respect of which the judgment was
obtained, was the owner of the motor vehicle, or

where at the time of such occurrence some other person was
driving the motor vehicle, from the owner and thedriver jointly
or from either of them severadly.

However:

@

()

it is a sufficient defence in any proceedings under this section
against the owner (whether severaly or jointly with the driver)
if the owner establishes to the satisfaction of the court that, a
the time of the occurrence, some other person was driving the
motor vehicle without the owner’ s authority, and

it isasufficient defence in any proceedings under this section
againgt the driver of an uninsured motor vehicle (whether
severdly or jointly with the owner) if the driver establishes to
the satisfaction of the court that, at the time of the occurrence,
the driver was driving the motor vehicle with the authority of
the owner or had reasonable grounds for believing and did in
fact believe that the driver had such authority, and that the
driver had reasonable grounds for beieving and did in fact
believe that the motor vehicle was an insured motor vehicle.
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(3) The Nomina Defendant is not entitled to recover any amount under

this section from the owner or driver of amotor vehicle which, at the
relevant time, was not required to be registered or was exempt from
registration or, if required to be registered, was not required to be
insured under this Act.

40 Establishment of Nominal Defendant’s Fund (cf s 32 MAA)

41

(1) Thereisestablished afund, to be known as the Nominal Defendant’s

Fund, belonging to and vested in the Authority.

(2) Thefollowingisto be paid into the Fund:

(@&  money collected under section 41,

(b) theinterest from time to time accruing from the investment of
the Fund,

(¢  money recovered by the Nomina Defendant under this Part,

(d  money required to be paid into the Fund by or under thisor any
other Act.

(3) Thefollowing isto be paid from the Fund:

(@  money required to be paid from the Fund under section 37,

(b)  dl other money required to be paid from the Fund by or under
this or any other Act.

(4) TheAuthority may invest money inthe Fund whichisnot immediately

required for the purposes of the Fund:
(@  insuch manner as may be authorised by the Public Authorities
(Financial Arrangements) Act 1987, or

(b) if that Act does not confer power on the Authority to invest
money in the Fund—in any other manner approved by the
Minister with the concurrence of the Treasurer.

Collections for Nominal Defendant’s Fund (cf s 33 MAA)
(1) Inthissection:

financial year means ayear commencing on 1 July.

(2) The Authority may determine the amount to be collected for the

purposes of the Nominal Defendant’ s Fund in respect of each financia
year.
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(3) An amount to be collected for the purposes of the Nomina

(4)

Defendant’ s Fund isto be collected from such persons or fund, and in

accordance with such arrangements, as may be prescribed by the
regulations.

The Authority is not to determine an amount under subsection (2) in
respect of a financia year if it is of the opinion that satisfactory
arrangements have been made in respect of that year (pursuant to the
Insurance Industry Deed or otherwise) by licensed insurers to meet
claims made against the Nomina Defendant.
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Chapter 3

Motor accident injuries

Part 3.1 Preliminary

42 Definitions
In this

Chapter:

insurer, in relation to a person, means the insurer who insures the

person

against the person’sliability for damagesin respect of aclaim,

whether or not under athird-party policy, and includes:

@
(b)

the Nomina Defendant, and

where a clam is handled on behalf of an insurer by another
insurer, the other insurer.

treatment means.

(@  medica treatment, or

(b)  denta treatment, or

(c)  theprovision of rehabilitation services, or

(d) theprovision of atendant care services, or

() theprovison, replacement or repair of artificia members, eyes
or teeth, crutches or other aids or spectacle glasses,

whether or not at a hospital.

43 Application

of Chapter

(1) ThisChapter appliesto and in respect of an injury caused by a motor
accident occurring after the commencement of this Act.

(2) ThisChapter appliesto and in respect of an injury whether or not there
isathird-party policy in respect of ligbility for the injury.

44 Medical Gu

idelines of Authority

(1) TheAuthority may issue guiddines (MAA Medical Guiddines) with
respect to the following:

@

the appropriate treatment of injured persons,

Page 31



Section 44

Chapter
Part 3.1

3

Motor Accidents Compensation Act 1999 No 41
Motor accident injuries
Preliminary

)
3)

(4)

)

(6)

()

(b)  the appropriate procedures with respect to the provison of
rehabilitation services or attendant care services for injured
persons (including the circumstances in which rehabilitation
services or attendant care services are required to be provided),

()  the assessment of the degree of permanent impairment of an
injured person as a result of an injury caused by a motor
accident,

(d)  the procedures for the referral of disputes for assessment or
review of assessments, and the procedure for assessment, under
Part 3.4.

The Authority may amend, revoke or replace MAA Medicd
Guidelines.

MAA Medicd Guiddines may adopt the provisons of other
publications, whether with or without modification or addition and
whether in force at a particular time or from time to time.

MAA Medica Guiddines (including any amendment, revocation or
replacement) are to be published in the Gazette and take effect on the
day of that publication or, if alater day is specified in the Guidelines
for that purpose, on the day so specified.

MAA Medical Guiddines;

(& aenot to be construed as requiring medical treatment to be
carried out in accordance with MAA Medica Guidelines, and

(b) aretobecongstent with ahigh standard of medical care, denta
care, rehabilitation, aftercareand continuing careasexistsinthe
community at that time.

MAA Medica Guiddines must be developed in consultation with
relevant medical colleges, including the Royal Australasian College of
Physicians, the Roya Australasian College of Surgeons, the Roya
Australian College of General Practitioners, the Austraian
Orthopaedic Association, the paramedica professiona associations
and other relevant colleges and associations.

Sections 40 (Notice of datutory rules to be tabled) and 41
(Disdlowance of gtatutory rules) of the Interpretation Act 1987 apply
to a guideline under this section in the same way as those sections
apply to a gatutory rule.
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45 Special requirements relating to MAA Medical Guidelines relating to
impairment

(1) This section applies to MAA Medical Guidelines that relate to the
assessment of the degree of permanent impairment of an injured
person as aresult of an injury caused by a motor accident.

(2 Anysuch MAA Medica Guiddines areto beissued within 3 months
after the commencement of this Act.

(3) AnysuchMAA Medica Guidelinesmay only adopt the provisions of
another publication as in force a a time before the issue of the
guidelines.

(4) Section 40 (Notice of statutory rules to be tabled) and section 41
(Disdlowance of statutory rules) of the Interpretation Act 1987 apply
to any such MAA Medica Guiddines.

Part 3.2 Early payment for treatment of injured persons

46 Definitions
In this Part:
accident notification form means aform referred to in section 49.

injured person includes a person in respect of whom an accident
notification form is duly completed.

treatment expenses means expenses incurred in connection with the
treetment of an injured person, including hospital, medicd,
pharmaceutical and rehabilitation expenses, but not including
attendant care expenses.

47 Payment for treatment of injured persons

(1) Insurersarerequired to pay the treatment expenses of injured persons
in the circumstances and to the extent provided by this Part.

(2) The payment of treatment expensesis not required under this Part if:

(@  the expenses are paid by the insurer under a clam made in
respect of the matter, or

(b) theexpensesarepaid or recovered under Part 3.3 (Paymentsto
hospitals, doctors and others).
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48 Notification of motor accident to police and submission of accident
notification form to insurer

An injured person is not entitled to payment for treatment expenses
under this Part unless:

(@  apoaliceofficer attended themotor accident in which theinjured
person was injured or the motor accident has been officialy
reported to a police officer by or on behaf of the injured
person, and

(b) an accident natification form has been completed by or on
behalf of the injured person and submitted to the insurer, and

() theaccident notification form is submitted to the insurer within
28 days after the motor accident (or within such other period as
the form requires), and

(d)  the accident notification form contains a declaration by or on
behaf of the injured person that the motor accident was not
caused wholly or mainly by the fault of the injured person.

49 Accident notification forms

(1)

)

3

(4)

An accident notification form is to be in the form approved by the
Authority. The Motor Accidents Council isto advise the Authority on
an appropriate accident notification form.

The approved form may include provision for:

(@ information about the injury and treatment provided to be
completed by the person providing the trestment, and

(b)  information about the motor accident and the injured person to
be completed by or on behaf of the injured person, and

() authorisation of the insurer to obtain information and
documents relevant to any such matter from specified persons.

The Authority isto make arrangements for the supply of copies of the
approved form for use by injured persons and for an information
service to assist injured persons to complete and submit accident
notification forms. Those arrangements may require action by insurers
and may be made a condition of the licence of an insurer under Part
7.1.

Theapproved formistoinclude acomponent entitled “Information for
Injured Persons’ that explainsin simple language the workings of the
scheme under this Act and the rights of the injured person. That
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50

©)

component of theform must be capabl e of being detached and retained
by the injured person.

A copy of the*“Information for Injured Persons’ isto be posted on the
Internet Site maintained by the Authority.

Acceptance of provisional liability by insurer

(1)

2

3

(4)
©)

(6)
)

®)

©)

It isthe duty of the insurer to give written notice to an injured person
who has duly submitted a completed accident notification form to the
insurer stating whether or not the insurer accepts provisiona liability
in respect of the treatment expenses concerned.

The notice is required to be given within 10 days after the insurer
receivesthe accident notification form. The regulations may abridge or
extend that period.

If the injured person was injured in the motor accident as a passenger
of a motor vehicle or as a pedestrian, the insurer is taken to have
accepted provisiond liability in respect of the treatment expenses
concerned and is to notify the injured person accordingly.

If the insurer fails to notify the injured person in accordance with this
section, the insurer is taken to have accepted provisiond liability.

Despite anything to the contrary in this section, an insurer whoisor is
acting for the Nominal Defendant is not taken to have accepted
provisona liability unless the insurer has given written notice
accepting provisond liability.

Nothingin thissection preventstheinsurer from accepting provisional
liability after having denied that ligbility.

Aninsurer isrequired to pay for the treatment expenses of an injured
person in accordance with this Part only if the insurer has accepted or
is taken to have accepted provisiond liability in respect of those
expenses.

The acceptance of provisiond liability and the payment of treatment
expenses under this Part by an insurer is not taken to be an admission
of liability by the insurer in connection with a claim in respect of the
motor accident.

A payment made under this Part before the injured person obtains
judgment for damages againgt the defendant is, to the extent of its
amount, a defence to proceedings by the injured person against the
defendant for damages.
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(10) Itisacondition of an insurer’s licence that the insurer must comply

51

with this section.

Limit on payment of treatment expenses

(1) Themaximum amount of treatment expenses of aninjured person that
an insurer is required to pay under this Part is $500 or such other
amount as may be determined by the M otor Accidents Authority under
subsection (2).

(2) The Motor Accidents Authority:

(@ istoreview the amount referred to in subsection (1) annually,
and

(b) may, by order published in the Gazette, vary that amount to
take account of inflation or other matters.

(3) If 2 or moreinjured persons were injured in the same motor accident,
the maximum amount of treatment expensesunder this section applies
to each such person and isnot reduced by the payment of the treatment
expenses of any other such injured person.

(4) Treatment expenses of an injured person are only required to be paid
under this Part for treatment provided within 6 months after the motor
accident concerned, even though the amount of those expensesisless
than $500.

52 Treatment expenses wheretreatment contrary to guidelines or exceeds

limit

(1) If the MAA Medica Guiddines agpprove particular treatment as
appropriate treatment in respect of any matter and the treatment
provided to an injured person in respect of the matter does not accord
with that approved treatment, the insurer is not required to pay
treatment expenses under this Part in respect of the treatment.

(2) Nothing in this Part prevents an insurer from:

(@  paying treatment expenses for treatment that did not accord
with relevant trestment approved by MAA Medical Guidelines,
or

(b) paying an amount of treatment expenses that exceeds the
maximum amount payable by the insurer under this Part, or

()  approving further treatment for the purposes of any claim.
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(3) If theinsurer makesapayment of trestment expenses under this Part

but the injured person has incurred or is likely to incur additional
treatment expenses, the insurer is required to inform the injured
person of the right to make a claim in respect of those additional
expenses. Theinsurer isrequired to do so inwriting a thetimeor as
soon as possible after making that payment.

53 Treatment expenses not payable

Treatment expenses are not required to be paid under this Part to the
extent that thetreatment concerned was not reasonable and necessary
in the circumstances to reach a standard of good medica care
existing a thetimeor did not relate to theinjury caused by the motor
accident concerned.

Part 3.3 Payments to hospitals, doctors and others

54  Bulk billing arrangements for hospital, ambulance and other expenses
(cf s 39B (4) MAA)

(1)

2

3)

Bulk billing arrangements may be entered into by licensed insurersand
the Authority with respect to:

(@&  the payment of expenses incurred in connection with the
treatment of injured persons at hospitals, or

(b)  thepayment of expensesincurred in conveying injured persons
by ambulance, or

()  the payment of other treatment expenses incurred by injured
persons.

A bulk billing arrangement is an arrangement made with the Minister
for Health, service providers or others acting on their behaf for the
payment by licensed insurers of any such expenses of injured persons
at the rate provided by the arrangement. Any such arrangement may
include provision for the sharing of costs by licensed insurers and for
payments according to their market share or in such other manner as
is provided in the arrangement.

For the purposes of this section:

(@  the payment of expenses by licensed insurers includes the
payment of expenses by or on behaf of the Nominal
Defendant, and
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(b)  thetreatment or conveyance of injured persons includes the
treatment or conveyance of persons classfied as injured
persons in accordance with a bulk billing arrangement.

55 Payment of hospital, ambulance, medical and other expenses not
covered by bulk billing arrangement (cf s 39B MAA)

56

@)

2

3

This section appliesto:
(@  payment for the trestment of injured persons at hospitals, and
(b)  payment for conveying injured persons by ambulance, and

(¢ payment for any medical or dental treatment of, or
rehabilitation services provided to, injured persons,

in any case where payment for the expenses concerned has not been
made, and is not required to be made in accordance with abulk billing
arrangement under section 54.

If an insurer is required to make that payment in accordance with the
duty imposed on the insurer under section 83, the rate at which the
payment is to be made is as follows:

(@ in the case of treatment a public hospitals—at the rate
determined by the Minister for Health by order publishedinthe
Gazette,

(b)  in any case in which a maximum rate is fixed under section
56—at the maximum rate so fixed,

(00 inacasetowhich aratereferred to in paragraph (a) or (b) does
not apply—at the rate reasonably appropriate to the treatment
or service having regard to the customary charge made in the
community for the trestment or service.

If the insurer does not make that payment, the body or person who
provided the treatment or service to which the payment relates may
recover the payment from the insurer asadebt in acourt of competent
jurisdiction.

Maximum fees payable by insurers for medical treatment and other
treatment or services not provided at hospitals or for treatment at
private hospitals (cf s 39B MAA)

(1)

This section gppliesto:

(@ thefeepayablefor any medicd treatment of an injured person,
and
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2
3

(4)

)

(6)

(b) thefeepayablefor any dental trestment of an injured person,
and

(© thefee payable for any rehabilitation service provided to an
injured person, and

(d) thefeespayablefor any attendant care servicesprovided to an
injured person,

but does not apply to any such treatment or service that is provided
at a hospital (whether to an in-patient or out-patient) and for which
any payment is required to be made to the hospital and not to the
treatment or service provider.

This section aso appliesto the fee payableto aprivate hospitd for any
treatment at the hospitd.

The regulations may make provision for or with respect to fixing the
maximum amount for which aninsurer isliablein respect of any claim
for fees to which this section applies.

Any such fees may (but need not) be fixed by reference to fees
recommended by the Australian Medica Association or other
professiona association or by reference to any schedule of fees.

Each of the following is to be made cons stently with any regulations
under this section:

(@  apayment of treetment expenses by an insurer under Part 3.2,

(b) apayment by an insurer in accordance with the duty imposed
under section 83,

()  anassessment of aclaim by aclaims assessor under Part 4.4,
(d  anaward of damages to which Chapter 5 applies.

This section does not prevent the incluson in MAA Clams
Assessment Guidelines of provision as to the appropriate alowance
for fees to which this section applies and which are not fixed by
regulations under this section.
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Part 3.4 Medical assessment

57 Definitions
In this Part:

medical assessor means a person appointed under this Part to make an
assessment under this Part.

medical assessors review panel means a panel of medical assessors
convened under this Part to review an assessment under this Part.

medical dispute means a disagreement or issue to which this Part
applies.

58 Application

(1) ThisPart appliesto adisagreement between aclaimant and an insurer
about any of the following matters:

(@&  whether the trestment provided or to be provided to theinjured
person was or is reasonable and necessary in the
circumstances,

(b)  whether any such treatment relates to the injury caused by the
motor accident,

()  whether aninjury has stabilised,

(d) thedegree of permanent impairment of theinjured person asa
result of the injury caused by the motor accident,

(¢ thedegreeof impairment of the earning capacity of theinjured
person as aresult of the injury caused by the motor accident.

(2) This Part dso applies to any issue arisng about such a matter in
proceedings before a court or in connection with the assessment of a
claim by a claims assessor.

59 Appointment of medical assessors

(1) The Authority is required to appoint medical practitioners and other
suitably qualified persons to be medica assessors for the purposes of

this Part.
(2) Thetermsof any such appointment may restrict amedical assessor to
disputes of a specified kind.
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(3) The Authority isto ensure that, as far as reasonably practicable, there

60

61

are medical assessors appointed in the regiona aress of the State.

Medical assessment procedures

(1)
2
3

(4)

A medical dispute may be referred for assessment under this Part by
either party to the dispute or by a court or claims assessor.

If the insurer disputes dl liability under a claim the dispute cannot be
referred for assessment under this Part by the claimant aone.

The request for areferrd is to be made to the officer of the Authority
designated by the Authority for the purpose (in this Part referred to as
the proper officer of the Authority).

The proper officer of the Authority is to arrange for any such request
that is duly made to be referred to one or more medica assessors.

Status of medical assessments

(1)

)

3)

(4)

The medical assessor or assessors to whom a medica dispute is
referred is or are to give a certificate as to the matters referred for
assessment.

Any such certificate as to:

(@  whether the degree of permanent impairment of the injured
person is greater than 10%, or

(b)  whether any treatment already provided to the injured person
was reasonable and necessary in the circumstances, or

()  whether an injury has stabilised,

is conclusive evidence as to the matters certified in any court
proceedings or in any assessment by a claims assessor in respect of the
claim concerned.

Any such certificate as to any other matter is evidence (but not
conclusive evidence) as to the matters certified in any court
proceedings or in any assessment by aclaims assessor in respect of the
claim concerned.

If any such certificateisadmitted in evidencein any court proceedings,
the court may (despite anything to the contrary in this section) reject
the certificate on the grounds of a denia of procedura fairnessto a
party to the proceedingsin connection with the issue of the certificate,
but only if the court is satisfied that the admission of the certificate
would cause substantia injustice to that party.
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62

63

(5) If any such certificateis rgjected, the court isto refer the matter again
for assessment under this Part and adjourn the proceedings until a
further certificateisgiven and admitted in evidencein the proceedings.

(6) If inany proceedingsin respect of aclaim under this section, the court
may (despite anything to the contrary in this section) reject acertificate
as to the degree of permanent impairment of the injured person and
refer the matter again for assessment under this Part or substitute a
determination of the court as to the degree of permanent impairment
of the injured person.

(7) A cetificate is to set out the reasons for any finding by the medical
as9eS30r Or assessors as to amatter referred to in subsection (2) that is
certified in the certificate.

Referral of matter for further medical assessment

(1) A matter referred for assessment under this Part may bereferred again
on one or more further occasions in accordance with this Part;

(&  byany party to the medica dispute, but only on the grounds of
the deterioration of the injury or additiona relevant
information about the injury, or

(b) by acourt or claims assessor.

(2) A certificate asto amatter referred again for assessment prevails over
any previous cetificate as to the matter to the extent of any
incongsistency.

Review of medical assessment by review panel

(1) A party to amedica dispute may apply to the proper officer of the
Authority to refer a medica assessment under this Part by a single
medical assessor to areview panel of medical assessors for review.

(2) An application for the referral of a medica assessment to a review
panel may only be made on the grounds that the assessment was
incorrect in amaterial respect.

(3) The proper officer of the Authority is to arrange for any such
gpplicationto bereferred to apand of at least 3 medical assessors, but
only if the proper officer is satisfied that there is reasonable cause to
suspect that the medical assessment wasincorrect inamateria respect
having regard to the particulars set out in the application.
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64

65

(4)

)

The review pand may confirm the certificate of assessment of the
single medica assessor, or revoke that certificate and issue a new
certificate as to the matters concerned.

Section 61 appliesto any such new certificate.

Costs of medical assessment

(1)
)

3

(4)

The costs of medical assessments under this Part are payable by the
insurer, except as otherwise provided by the regulations.

The Authority may, for the purposes of meeting those costs, impose
fees for the carrying out of medical assessments or make other
arrangements for meeting those costs.

The costs of medical assessments under this Part include the
remuneration of medical assessorsand the reasonable and necessary
costs and expenses of travel and accommodation incurred by the
injured person, and by a parent or other carer of the injured person
in order to accompany the injured person, in attending the medical
assessor or assessors for the purposes of the assessment.

A referencein this section to medical assessment includes areference
to the review of medica assessments.

MAA monitoring and oversight

@)

)

Medica assessments under this Part are subject to relevant provisions
of MAA Medica Guidelinesrelating to the proceduresfor the referral
of disputesfor assessment or review of assessments and the procedure
for assessment.

The Authority may arange for the provison of training and
information to medical assessors to promote accurate and consistent
medical assessments under this Part.
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Part 4.1 Preliminary

66 Definitions (cf s 40 MAA)

(1)

2

In this Chapter:

insurer, in relation to a person, means the insurer who insures the
person against the person’ sliability for damagesin respect of aclaim,
whether or not under a third-party policy, and includes:

(@&  theNomina Defendant, and

(b) whereaclam is handled on behaf of an insurer by another
insurer, the other insurer.

In this Chapter, areference to afull and satisfactory explanation by a
claimant for non-compliance with aduty or for delay isareferenceto
afull account of the conduct, including the actions, knowledge and
belief of the clamant, from the date of the accident until the date of
providing the explanation. The explanation is not a satisfactory
explanation unless a reasonabl e person in the position of the claimant
would have failed to have complied with the duty or would have been
judtified in experiencing the same delay.

67 Application of Chapter (cf s 41 MAA)

68

(1)

2

(1)

2
3

This Chapter applies to and in respect of a claim relating to a motor
accident occurring after the commencement of this Act.

This Chapter appliesto and in respect of such aclaim whether or not
there is athird-party policy in respect of the clam.

Claims Handling Guidelines of Authority (cf s 40B MAA)

The Authority may issue to licensed insurers guidelines with respect
to the manner in which insurers and those acting on their behaf areto
ded with claims (MAA Claims Handling Guidelines).

The Authority may amend, revoke or replace MAA Claims Handling
Guidelines.

The Authority is to consult the following about any proposed MAA
Claims Handling Guidelines:
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(4)

©)

(@  Insurance Council of Australia Limited,
(b)  Council of the Bar Association,
()  Council of the Law Society.

MAA Claims Handling Guidelines may adopt the provisions of other
publications, whether with or without modification or addition and
whether in force at a particular time or from time to time.

It is a condition of an insurer’s licence under Part 7.1 that the insurer
comply with MAA Claims Handling Guidelines.

Claims Assessment Guidelines of Authority

(1)

2
3

(4)

©)

(6)

The Authority may issue guideines with respect to the procedures to
be followed by claims assessorsin the assessment of claimsunder Part
4.4 and associated matters (MAA Claims Assessment Guidelines).

The Authority may amend, revoke or replace MAA Clams
Assessment Guiddlines.

The Authority is to consult the following about any proposed MAA
Claims Assessment Guiddines:

(@  Insurance Council of Australia Limited,
(b)  Council of the Bar Association,
(¢  Council of the Law Society.

MAA Clams Assessment Guidelines may adopt the provisions of
other publications, whether with or without modification or addition
and whether in force a a particular time or from timeto time,

MAA Clams Assessment Guidelines are to be published in the
Gazette and take effect on the day of that publication or, if alater day
isspecified inthe Guiddinesfor that purpose, on the day so specified.

Sections 40 (Notice of statutory rules to be tabled) and 41
(Disadlowance of statutory rules) of the Interpretation Act 1987 apply
to MAA Claims Assessment Guidedlines in the same way as those
sections gpply to statutory rules.
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70 Reporting of motor accident to police (cf s 42 MAA)

)

2

3)

A claimant isrequired to ensure that the requirements of the law with
respect to the reporting of the motor accident to a police officer have
been complied with.

If a person commences proceedingsin respect of aclaim without such
compliance, the person must provideafull and satisfactory explanation
to the court for the non-compliance. The claimant is not required to do
s0 if an explanation for the non-compliance was provided in the first
instance to the insurer and the insurer did not rgject the explanation
within 2 months after receiving it.

If the court is satisfied that sufficient cause existed to justify the delay
in reporting the motor accident to a police officer and that a report of
the motor accident was made within areasonable period having regard
to the requirements of the law, the court may alow the proceedingsto
continue.

71 Authority’s access to police information (cf s 42A MAA)

)

2

At the written request of the Authority with respect to a motor

accident specified by it, the Commissioner of Police must provide a

statement to the Authority in relation to the following matters if

information as to those matters is held by a member of the Police

Service:

(@  theregistration numbers of al motor vehicles involved in the
accident,

(b) thenamesof dl personskilled or injured in the accident,

(¢  the names of the hospitals to which the injured persons were
taken,

(d)  the motor vehicle or vehicles most likely to have been at fault
in the accident.

The Authority is authorised to give a copy of a statement provided to
it under this section to the next of kin of aperson killed in the accident
or to a person injured in the accident (or to an appropriate
representative of either such person), or to an insurer.
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72

73

under this section is not admissible in legal proceedings concerning a
clam made under this Act.

Time for and notice of making of claims (cf s 43 MAA)

(1)

2

3)

A clam must be made within 6 months after the relevant date for the
claim. Therelevant date is the date of the motor accident to which the
claim relates unless the claim is made in respect of the desath of a
person, in which case the relevant date is the date of the person’s
death.

A claim is made by giving notice of the claim asfollows:

(@  inthecaseof aclam against aperson whose insurer isathird-
party insurer, to the person’s insurer,

(b) in any other case, to the person against whom the claim is
made.

The requirement under subsection (2) (only in so far as it is a
requirement to give notice of a claim to the person against whom the
claim is made and without affecting the requirement to give notice to
the insurer) does not apply if:
(@  that personisdead, or

(b)  that person cannot be given notice.

Late making of claims (cf s 43A MAA)

@)

2

3

A claim may be made more than 6 months after the relevant date for
the claim under section 72 (in this section called a late claim) if the
clamant provides a full and satisfactory explanation for the delay in
making the claim. The explanation is to be provided in the first
instance to the insurer.

Evidence as to any ddlay in the onset of symptoms relating to the
injury suffered by the injured person as a result of the motor accident
may be given in any such explanation.

This subsection appliesif the late claim is made.

(@ I, within 2 months after receiving a late claim for which no
explanation for delay isprovided, theinsurer does not reject the
clam or ask the clamant to provide a full and satisfactory
explanation for the delay in making the claim, the insurer (and
the person against whom the claim is made) lose the right to
challenge the claim on the ground of delay.
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(4)

(b) If, within 2 months after receiving an explanation for delay in
the making of a late claim, the insurer does not reject the
explanation, the insurer (and the person against whom the
clam is made) lose the right to chalenge the claim on the
ground of delay.

()  If court proceedings are commenced in respect of alate claim,
aninsurer (or the person against whom the claim is made) may
apply to have the proceedings dismissed on the ground of delay
only within 2 months &fter the statement of clamis served on
the defendant and received by the insurer. The insurer (or the
person against whom the claim is made) may apply to havethe
proceedings dismissed on the ground of delay only if the
insurer (or the person) has not lost the right to challenge the
claim on the ground of delay.

A court must dismiss proceedings commenced in respect of a late
clamif the court is satisfied that the claimant does not have afull and
satisfactory explanation for the delay in making the claim.

Note. The combined effect of sections 72 and 73 is as follows:

A claim generally must be made within 6 months after the date of the accident or
the date of death.

If, however, a claim is made more than 6 months after the date of the accident or
deathd, % full and satisfactory explanation for the delay in making the claim must be
provided.

Section 96 provides that a dispute about whether a late claim can be made may
be referred to a claims assessor.

74  Form of notice of claim (cf s 44 MAA)

(1)

2

3)

A notice of aclaim under this Part must:

(@&  beintheform approved by the Authority, and

(b) st out or be accompanied by such particulars and information
as may be required by that form.

A notice of clam given to an insurer may, if approved by the

Authority, require the claimant to do either or both of the following:

(@  furnish amedicd certificate relating to the claim signed by a
medical practitioner,

(b)  authorise the insurer to obtain information and documents
relevant to the clam from persons specified in the
authorisation.

The Authority may approve different forms according to the persons
to whom the notice isto be given.
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75

76

77

declaration.

Other approved forms (cf s 44A MAA)

(1)
)

The Authority may approve forms (other than the form for a notice of
claim) for use by insurers for the purposes of this Chapter.

Approved forms may include, but are not limited to, a certificate of
earnings and a rehabilitation plan.

Challenging claims for failure to comply with section 74 (cf s 44B MAA)

(1)

2

3
(4)

If, within 2 months after receiving notice of aclaim under thisPart, the
insurer does not reject the claim for non-compliance with section 74,
the insurer loses the right to challenge the claim on the ground of
non-compliance with that section.

If court proceedings are commenced in respect of a claim, an insurer
who hasnot lost theright to challenge for non-compliance with section
74 may apply to have the proceedings dismissed on the ground of the
relevant non-compliance only within 2 months after the statement of
clam s served on the defendant and received by the insurer.

A court may not dismiss proceedings if the relevant non-compliance
istechnica and of no significance,

In this section, a reference to an insurer includes a reference to the
person against whom the claim is made.

Insured not to admit liability or act in respect of claim (cf s 46 MAA)

@)

2

A person may not, without the consent in writing of the person’s
insurer:

(@  enter upon, or incur any expensein, any litigation, or
(b)  make any offer or promise of payment or settlement, or
(60  make any payment or settlement, or

(d  makeany admission of liability,

in respect of a claim. However, this section does not prevent any
person from truthfully answering any question reasonably asked of the
person by a police officer.

An offer, promise or admission made in contravention of this section
is of no effect.
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78 Power of insurer to act for insured (cf s 47 MAA)

(1)

2

3

(4)

When aclaim is made againgt a person, the person’s insurer may:
(&  conduct and control negotiations in respect of the clam, and

(b)  conduct, or take over the conduct of, any legal proceedingsin
respect of the claim and may conduct those proceedingsin the
name and on behalf of the person, and

(c)  a any stage of those negotiations or proceedings, compromise
or settle the claim, and

(d) exercise any function conferred by this Act on the person in
respect of the claim.

The person against whomthe claimismadeisrequired to sign all such
warrants, authorities and other documents as may be necessary to give
effect to this section.

If the person failsto do so or is absent or cannot be found, the insurer
may sign the warrants, authorities or other documents on behalf of the

person.

Nothing said or done by an insurer under this section in connection
with the settlement of aclaim or the conduct of proceedingsin respect
of aclamisto beregarded as an admission of liability in respect of or
in any way prejudice any other claim, action or proceeding arising out
of the same occurrence.

79 Power of insurer to intervene in legal proceedings (cf s 47A MAA)

An insurer may apply to the court to be joined as a party to legd
proceedings brought against a defendant who is insured under a
third-party policy with the insurer in order to argue that in the
circumstances of the case it has no obligation under the policy to
indemnify the defendant.
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80 General duty of insurer to try to resolve claim expeditiously (cf s 45 (1)
MAA)

81

82

(1)
2

It is the duty of an insurer to endeavour to resolve a clam, by
settlement or otherwise, as justly and expeditioudly as possible.

It isacondition of an insurer’s licence under Part 7.1 that the insurer
must comply with this section.

Duty of insurer with respect to admission or denial of liability

(1)

2

3)

(4)

)

It is the duty of an insurer to give written notice to the claimant as
expeditioudy as possible whether theinsurer admitsor deniesliability
for the claim, but in any event within 3 months after the claimant gave
notice of the claim under section 72.

If the insurer admitsliability for only part of the claim, the noticeisto
include details sufficient to ascertain the extent to which liability is
admitted.

If the insurer fails to comply with this section, the insurer is taken to
have given notice to the claimant wholly denying liability for the
clam.

Nothing in this section prevents an insurer from admitting liability
after having given notice denying liability or after having failed to
comply with this section.

It isacondition of an insurer’s licence under Part 7.1 that the insurer
must comply with this section.

Duty of insurer to make offer of settlement

1)

It isthe duty of an insurer to make a reasonable offer of settlement to
the claimant (unless the insurer wholly denies liability for the claim):

(@  within 1 month after the injury has stabilised, as agreed by the
parties or as determined by a medical assessor under Part 3.4,
or

(b)  within 2 months &fter the claimant has provided to the insurer
al rdevant particulars about the claim,

whichever isthe later.
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83

3)

(4)

®)

(6)

()

of determining an amount of damages.

If an offer of settlement is made on the basis that the insurer admits
only part of the ligbility for the claim, the offer is to include details
sufficient to ascertain the extent to which ligbility is admitted.

This section does not apply to:

(@  aclammadein respect of the death of a person, or

(b) aclaminrespect of which the injury has not stabilised within
3 years after the motor accident.

For the purposes of making an offer of settlement under this section,

relevant particulars about a claim are full details of:

(@ theinjuriessustained by the claimant in the motor accident, and

(b)  dl disabilitiesand impairments arising from thoseinjuries, and

()  anyeconomiclosses and other lossesthat are being claimed as
damages,

sufficient to enable the insurer, as far as practicable, to make a proper

assessment of the claimant’ s full entitlement to damages.

Theinsurer isnot entitled to delay the making of an offer of settlement
under this section on the ground that any particulars about the claim
areinsufficient unlesstheinsurer requested further relevant particulars
within 2 weeks after the claimant provided particulars.

Note. Section 96 provides that a dispute about whether particulars about a claim
are sufficient may be referred to a claims assessor.

It isacondition of an insurer’s licence under Part 7.1 that the insurer
must comply with this section.

Note. Section 91 provides that 2 months after the insurer makes an offer of
settlement the claim, if not resolved, may be referred for assessment. If an offer is

not duly made, the claim may be referred for assessment as soon as the time for
making the offer has expired.

Duty of insurer to make hospital, medical and other payments (cf s 45
(2~(4) MAA)

)

Once liability has been admitted (wholly or in part) or determined
(wholly or in part) against the person against whom the claim is made,
it is the duty of an insurer to make payments to or on behalf of the
claimant in respect of:

(@  hospital, medica and pharmaceutical expenses, and
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)

3

(4)
©)

(b)  rehabilitation expenses, and

(0 respite care expenses in respect of a claimant who is seriously
injured and in need of constant care over along term, and

(d) attendant care services expenses in respect of a claimant who
is serioudy injured and in need of constant care over along
term (being services provided by a person with appropriate
training to provide those services, but not including services
provided by a person who is related to the clamant or any
servicesfor which the claimant has not paid and isnot liable to
pay),

asincurred.

The duty of an insurer under this section to make payments applies
only to the extent to which those payments:

(@  arereasonable and necessary in the circumstances, and
(b)  areproperly verified, and
(¢ relaetotheinjury caused by the fault of the owner or driver of

the motor vehicle to which the third-party policy taken to have
been issued by the insurer relates.

Note. Medical disputes about payments under this section may be referred by the
insurer or claimant to a medical assessor for assessment under Part 3.4. Other
disputes may be referred to a claims assessor under section 96 for assessment.
An insurer may agree to make payments to or on behdf of the
claimant in respect of attendant care services provided by a person
who isrelated to the claimant or by a person other than a person with
appropriate training to provide those services.

It isacondition of an insurer’s licence under Part 7.1 that the insurer
must comply with this section.

A payment made under this section to or on behaf of a clamant
before the clamant obtains judgment for damages against the
defendant is, to the extent of its amount, a defence to proceedings by
the claimant against the defendant for damages.

Duty of insurer with respect to rehabilitation of injured person (cf ss 37
(2) and (5), 38 MAA)

(1)

An insurer (to the extent of the insurer’s liability under a third-party
policy or this Act) must do al such things as may, in accordance with
MAA Medicd Guidelines, be reasonable and necessary for the
rehabilitation of an injured person, including:
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85

2

3

(4)

®)

(&  meeting the reasonable and necessary costs and expenses of
travel and accommodation incurred by the person in order to
obtain rehabilitation services, and

(b) if theinjured person is under the age of 18 years, meeting the
reasonable and necessary costs and expenses of travel and
accommodation incurred by a parent or other carer of the
injured person in order to accompany the injured person while
he or she is obtaining rehabilitation services.

In the provision of rehabilitation services, an insurer must, as far as
practicable, ensure that those services are provided to an injured
person as soon as possible after an admission of liability is made by
the insurer.

If rehabilitation services are provided to an injured person before an
admission of liability is made by the insurer, the provision of those
sarvicesis not to be taken to be an admission of liability.

An insurer has no respongbility for the rehabilitation of an injured
person whaose claim hasbeen settled or in relation to whom ajudgment
has been entered except as provided by the terms of any order referred
to in section 143.

It isacondition of an insurer’s licence under Part 7.1 that the insurer
must comply with this section.

Duty of claimant to co-operate with other party (cf s 48 MAA)

(1)

2

A claimant must co-operate fully in respect of the clam with the
person againgt whom the claim is made and the person’s insurer for
the purpose of giving the person and the insurer sufficient
information:

(@ tobesdisfied asto the vdidity of the claim and, in particular,
to assess whether the claim or any part of the claim may be
fraudulent, and

(b)  to beableto make an early assessment of liability, and
() tobeableto make an informed offer of settlement.

In particular, the claimant must comply with any reasonabl e request by
the other party or the other party’ sinsurer:

(@  tofurnish specified information (in addition to the information
furnished in the claim form) or to produce specified documents
or records, or

Page 54



Motor Accidents Compensation Act 1999 No 41 Section 85

Motor accident claims

Chapter 4

Duties with respect to claims Part 4.3

(b)

to provide a photograph of and evidence as to the identity of
the claimant.

(3) The reasonableness of a request may be assessed having regard to
criteriaincluding the following:

@
(b)

(©

©)

(€
(f)
@

the amount of time the claimant needs to comply with the
request,
whether the information sought is cogent and relevant to a

determination of liability or quantum of loss, having regard to
the nature of the claim,

the amount of information which has aready been supplied to
or isavailable to an insurer to enable liability and quantum of
loss to be assessed and an offer of settlement made,

how onerous it will be for the claimant to comply with the
request,

whether the information is privileged,
whether the information sought is sufficiently specified,

the time of the request and whether the claimant will be
delayed in commencing proceedings by complying with the
request.

(4) The duty under this section applies only until court proceedings are
commenced in respect of the claim but if the claimant fails without
reasonable excuse to comply with this section, court proceedings
cannot be commenced in respect of the clam while the falure
continues.

86 Medical and other examination of claimant (cf s 49 MAA)

(1) A claimant must comply with any request by the person against whom
the claim is made or the person’ s insurer:

@
(b)

(©

to undergo a medica examination by one or more medical
practitioners nominated by that person or insurer, or

to undergo a rehabilitation assessment, an assessment to
determine functional and vocationa capacity or an assessment
to determine attendant care needs, by an assessor nominated by
that person or insurer, or

to undergo an assessment in accordance with MAA Medica
Guiddlines,
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)

3)

(4)

not being, in any such case, an examination or assessment that is
unreasonable, unnecessarily repetitious or dangerous.

Any such examination or assessment is at the cost of the person who
requests it. The claimant may decline to undergo the examination or
assessment unless that person pays the claimant a reasonable sum to
meet the travelling and other expenses of the claimant of or incidental
to the examination or assessment.

A clamant must comply with any request by a medical assessor to
undergo a medica examination or an assessment by the medica
assessor for the purposes of amedica assessment under Part 3.4.

If the claimant fails without reasonable excuse to comply with such a
request:
(@  theclam cannot bereferred to aclaims assessor for assessment

under Part 4.4 and any such assessment cannot be continued
while the failure continues, and

(b)  court proceedings cannot be commenced or continued in
respect of the claim while the failure continues.

Duty of owner and driver to co-operate with insurer (cf s 50 MAA)

(1)

2

A person who at the time of the motor accident to which a claim
relates was the owner or driver of the motor vehicle concerned must
co-operate fully with the vehicle owner’s insurer in respect of the
clam.

In particular, the owner or driver of any motor vehicle involved in a
motor accident must:

(@  within 28 days after the accident, give written notice of the
accident to the vehicle owner’s insurer, unless the owner or
driver had no reason to suspect that the accident could have
given rise to aclam against the owner or driver, and

(b)  within 28 days after the receipt of:
0] any clam made against the owner or driver, or
(i)  any written notice received from any claimant that the
claimant intends to make a claim against the owner or
driver,

give notice of the claim or intention to make the claim to the
vehicle owner’sinsurer.
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accident to which a clam relates must furnish to the insurer such
information as the insurer may reasonably request in connection with
the claim.

Maximum penaty (subsection (3)): 20 penalty units.

Part 4.4 Claims assessment and resolution

Division 1

Preliminary

88 Definitions

@)

)

3

In this Part:

claims assessor means an officer of the Authority in the Motor
Accidents Claims Assessment and Resolution Service who is
designated as a claims assessor pursuant to section 99.

party to an assessment under this Part means the clamant or the
insurer in respect of the claim referred for assessment.

Principal Claims Assessor means the claims assessor designated as
the Principal Claims Assessor pursuant to section 99.

soecify an amount of damages includes specify a manner of
determining the amount of damages.

A referencein this Part to referring a claim for assessment under this
Part includes a reference to referring a clam for a certificate of
exemption from assessment under this Part.

A reference in this Part to an assessment of a clam includes a
reference to the result of the assessment.

89 Application

@)
2

This Part applies to any claim, whether or not the insurer admits or
denies ligbility.
Nothing in this Part prevents a claim from being settled at any time.

Note. Section 108 provides that a person cannot commence court proceedings in
respect of a claim unless it has been referred for assessment under this Part and
a certificate as to the exclusion of the claim from assessment or as to the results
of assessment has been issued.
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90 Reference of claim

A clam may be referred to the Authority by the claimant or the
insurer, or both, for assessment under this Part.

91 Time limits for referring claims
(1) A clam may not be referred for assessment under this Part:

92

@
(b)

unless 2 months have elapsed since the insurer made an offer
of settlement to the claimant under section 82, or

unless the period within which the insurer was required to
make such an offer of settlement has expired and the insurer
has failed to make an offer.

(2) However, aclaim may bereferred for assessment under thisPart at any
timeif:

@

(b)
(©

it is a clam in respect of which the insurer wholly denies
liability, or
itisaclaimin respect of the death of a person, or

it is a clam in respect of an injury which has not stabilised
within 3 years after the motor accident.

Claims exempt from assessment
(1) A clamisexempt from assessment under this Part if:

@
()

the claim is of a kind that is exempt under MAA Claims
Assessment Guidelines or the regulations, or

a clams assessor has made a preliminary assessment of the
clam and has determined (with the approval of the Principa
Claims Assessor) that it is not suitable for assessment under
this Pert.

(2) If aclaim is exempt from assessment under this Part, the Principa
Claims Assessor must, as soon as practicable, issue the insurer and
claimant with a certificate to that effect (enabling court proceedingsto
be commenced in respect of the claim concerned).
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93 Arrangements for assessment

ThePrincipa Claims Assessor isresponsi blefor making arrangements
asto the claims assessor who isto assess any particular claim or class
of claimsthat are not exempt from assessment.

94 Assessment of claims

95

(1)

2

3)
(4)

)
(©)

@)
)

The clams assessor is, in respect of aclaim referred to the assessor for
assessment, to make an assessment of :

(@  the issue of liability for the clam (unless the insurer has
accepted liability), and

(b)  the amount of damages for that liability.

Such an assessment is to be made having regard to such information
asisconveniently availableto the claims assessor, evenif one or more
of the parties to the assessment does not co-operate or ceases to
co-operate.

The assessment is to specify an amount of damages.

The claims assessor must, as soon as practicable, after an assessment
issue the insurer and claimant with a certificate as to the assessment.

The claims assessor is to atach a brief statement to the certificate,
Setting out the assessor’ s reasons for the assessment.

If the Principal Claims Assessor is satisfied that a certificate asto an
assessment or a statement attached to the certificate contains an
obvious error, the Principal Claims Assessor may issue, or approve of
the claims assessor issuing, a replacement certificate or statement to
correct the error.

Status of assessments

An assessment under this Part of theissue of liability for aclamisnot
binding on any party to the assessment.

An assessment under this Part of the amount of damages for liability
under aclaimisbinding on theinsurer, and the insurer must pay to the
clamant the amount of damages specified in the certificate as to the
assessment if:

(@&  theinsurer accepts that liability under the claim, and

(b)  the clamant accepts that amount of damages in settlement of
the claim within 21 days after the certificate of assessment is
issued.
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3

Note. If the amount of damages is not accepted by the claimant within that period,
section 151 makes provision with respect to liability for legal costs incurred after the
certificate of assessment was issued.

It isacondition of an insurer’s licence under Part 7.1 that the insurer
complies with this section.

96 Special assessments of certain disputes in connection with claims

97

)

)
3)

(4)

@)

This section applies to adispute between a claimant and an insurer as
to:

(@  whether alate claim may be made in accordance with section
73, or

(b)  whether the claimant has a satisfactory explanation for non-
compliance with section 70, or

(¢  whether a clam may be rgected for non-compliance with
section 74, or

(d)  whether the insurer is entitled to delay the making of an offer
of settlement under section 82 on the ground that any
particulars about the claim are insufficient, or

(8  whether apayment isrequired to be made under section 83 (not
being a medica dispute that may be referred to a medica
assessor under Part 3.4).

Any such dispute may be referred at any time to the Authority by the
claimant or the insurer, or both, for assessment under this Part.

Any such dispute is to be referred to a claims assessor, the disputeis
to be assessed and a certificate is to be issued by the claims assessor
in accordance with the relevant provisions of this Division reating to
the assessment of claims. Division 3 applies to the assessment of the
dispute in the same way as it gpplies to the assessment of aclaim.

An assessment of adispute under this section isbinding on the parties
to the dispute to the extent that it relates to the duties of the parties
with respect to the claim under Part 4.3.

Regulations

The regulations may make provision for or with respect to any aspect
of procedures to be followed under this Part, including provision for

or with respect to:
(@&  themanner of referring claims or disputes for assessment, and
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(b)  the documentation that is to accompany such a reference of a
claim or dispute for assessment, and

() the manner of presenting documents and information to a
claims assessor by the parties, including time limits for the
presentation of the documents and information, and

(d)  themaking of assessments, and
(&)  themanner of specifying an amount of damages, and

()  the extension or abridgment of any period referred to in this
Part.

The Motor Accidents Council may refer to the Parliamentary
Committee any incongistency between the regulations and the MAA
Claims Assessment Guidelines and the Parliamentary Committee may
review and make recommendations about the resolution of any such
inconsistency.

Provisions relating to claims assessors

98 Motor Accidents Claims Assessment and Resolution Service

99

100

)

2

The Authority is to establish in association with its operations a unit,
to be known as the Motor Accidents Clams Assessment and
Resolution Service.

The Sarviceisto consist of claims assessors and such other officers of
the Authority as the Authority determines.

Claims assessors

)

2
3)

For the purposes of this Part, a clams assessor is an officer of the
Authority for the time being designated by the Authority as a clams
asSSeSOr.

The officers so designated are to be personswho are, in the opinion of
the Authority, suitably qudified to be claims assessors under this Part.

One of the claims assessorsis to be designated by the Authority asthe
Principal Claims Assessor.

Power of claims assessor to require information

(1)

A clams assessor may give a direction in writing to a party to an
assessment under this Part requiring the party:

Page 61



Section 100

Chapter
Part 4.4

4

Division 3

Motor Accidents Compensation Act 1999 No 41
Motor accident claims

Claims assessment and resolution

Provisions relating to claims assessors

101

2

3)

(4)

(&  toproduce to the assessor, at atime and place specified in the
direction, specified documents in the possession of the party,
being documents that the assessor considers relevant to the
assessment of the claim concerned, or

(b)  to furnish specified information to the assessor within atime
specified in the direction, being information that the assessor
considers relevant to the assessment of the claim concerned.

A party to an assessment who fails without reasonable excuse to
comply with adirection given to the person under this section is guilty
of an offence.

Maximum penalty: 50 penalty units.

If aparty to an assessment fails without reasonabl e excuse to produce
a document or furnish information in compliance with a direction
given to the person under this section, the person cannot as a party to
proceedings before acourt have the document or information admitted
in the proceedings unless the court otherwise orders in the special
circumstances of the case.

The regulations may make provision for or with respect to any of the
following matters:

(@  exempting specified kinds of documents or information from
the operation of this section,

(b)  specifying cases and circumstancesin which aclaims assessor
is required to exercise the assessor’ s powers under subsection

Q).

Power of claims assessor to provide documents and information to a
party

(1)

)

When documents or information are produced or furnished toaclaims
assessor by a party to an assessment (whether or not pursuant to a
requirement under this Act), the assessor may produce or furnish the
documents or information to any other party to the assessment.

The regulations may make provision for or with respect to any of the
following matters:

(@  exempting specified kinds of documents or information from
the operation of this section,

(b)  specifying cases and circumstancesin which aclaims assessor
is required to exercise the assessor’ s powers under subsection

@,
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(00  specifying circumstances in which documents or information
produced or furnished to a clams assessor may not be
produced or furnished by the assessor to another party to the
assessment.

102 Summons to appear at assessment conference

103

104

@)

)

The Principa Claims Assessor may issue a summons requiring the
attendance of aparty to an assessment at an assessment conference (as
referred to in section 104) on the assessment of aclaimiif the Principa
Claims Assessor issatisfied that the party hasfailed without reasonable
excuse to comply with a request by a claims assessor to attend an
assessment conference on the assessment.

A person must not fail without reasonable excuse to comply with a
summons served on the person under this section.

Maximum penaty: 50 pendty units.

Protection of claims assessors

(1)

2

A matter or thing done or omitted to be done by a claims assessor in
the exercise of the assessor’ s functions does not, if the matter or thing
was done or omitted in good faith, subject the assessor personaly to
any action, liability, claim or demand.

A claims assessor is, in any legal proceedings, competent but not
compellable to give evidence or produce documents in respect of any
matter in which he or shewasinvolved in the course of the exercise of
his or her functions as a claims assessor.

Proceedings before claims assessors

(1)

)

In this section:

assessment conference means any conference or other proceeding
held with or before aclaims assessor in connection with an assessment
of aclaim, and includes any such proceedings at which the parties (or
some of them) participate by telephone, closed-circuit television or
other means.

A person who isa party to an assessment under this Part is entitled to
be represented by a legal practitioner or by an agent. The claims
assessor may however refuse to permit aparty to be represented by an
agent if of the opinion that the agent does not have sufficient authority
to make binding decisions on behaf of the party.
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3

(4)

)

(©)

()

A party to an assessment at an assessment conference is entitled to
such representation or assistance (for example, the assistance of an
interpreter) as may be necessary to enable the party to communicate
adequately at the assessment conference.

A clams assessor mugt take into account any written submission
prepared by alega practitioner acting for aparty to the assessment and
submitted by or on behaf of the party (whether or not the party is
represented by alegd practitioner at an assessment conference on the
assessment of the claim).

A clams assessor may, subject to any generd directions of the
Principd Claims Assessor, hold an assessment conference with al
relevant parties in attendance and with relevant experts in attendance,
or a separate assessment conference in private with any of them.

If the claims assessor is satisfied that sufficient information has been
supplied to him or her in connection with an assessment, the assessor
may exercise functions under this Act without holding any assessment
conference or other formal hearing.

In proceedings before a court with respect to a clam (other than
proceedings under Part 4.6), evidence of a statement made during an
assessment conference is not admissible unless the person who made
the statement agrees to the evidence being admitted.

Note. See also section 115 with respect to disclosure of result of assessment.

Control and direction of claims assessors

(1)
2

3

This section applies to officers of the Authority in their capacity as
claims assessors.

A clams assessor is not subject to control and direction by the
Authority or any public servant with regard to any of the decisions of
the assessor that affect the interests of the partiesto an assessment, and
the Authority or any public servant may not overrule or interfere with
any such decison of the clams assessor in respect of any such
assessment.

Subject to subsection (2), claims assessors are, in the exercise of their
functions, subject to the genera control and direction of the Principal
Claims Assessor.
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(4) Subsection (2) does not prevent the making of arrangements for the
training of claims assessors, and does not prevent clams assessors
from obtaining advice, to ensure consistently correct application of the
provisionsof thisAct and theregulationsand of other relevant matters.

(5) This section does not affect the exercise of the functions of the
appropriate Department Head under the Public Sector Management
Act 1988 with respect to claims assessors.

106 MAA monitoring and oversight

(1) Claims assessments under this Part are subject to relevant provisions
of MAA Claims Assessment Guidelinesrelating to those assessments.

(2) The Authority may make arrangements for the provision of training
and information to claimsassessorsto promote accurate and consi stent
claim assessments under this Part.

Part 4.5 Court proceedings on claims

107 Forum for court proceedings (cf s 51 MAA)

Proceedings in respect of a clam may be taken in any court of
competent jurisdiction.

108 Claims assessment or exemption pre-condition for commencement of
court proceedings

(1) A claimant is not entitled to commence court proceedings against
another person in respect of aclaim unless:

(@  thePrincipa Claims Assessor hasissued acertificatein respect
of the clam under section 92 (Clams exempt from
assessment), or

(b) aclamsassessor hasissued acertificate in respect of the claim
under section 94 (Assessment of claims).

(2) Theprovisions of this section are in addition to those of section 109.
Accordingly, both sections are capable of applying to aclam.

109 Time limitations on commencement of court proceedings (cf s 52 MAA)

(1) A clamant is not entitled to commence proceedings in respect of a
claim more than 3 years after:
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2

3

(4)
©)

(&  thedate of the motor accident to which the claim relates, or

(b) if the clam is made in respect of the death of a person—the
date of death,

except with the leave of the court in which the proceedings are to be
taken.

Time does not run for the purposes of this section from the time that
aclaim has been referred to a claims assessor for assessment and until
2 months after a certificate as to the assessment or exemption from
assessment isissued.

The leave of the court must not be granted unless:
(@  thecdamant provides afull and satisfactory explanation to the
court for the delay, and

(b) the tota damages of all kinds likely to be awarded to the
clamant if the claim succeeds are not less than 25% of the
maximum amount that may be awarded for non-economic loss
under section 134 as at the date of the relevant motor accident.

Subsection (3) (b) does not apply to a clamant who is legdly
incapacitated because of the claimant’s age or mental capacity.

The Limitation Act 1969 does not apply to or in respect of proceedings
in respect of aclaim.

Insurer may require claimant to commence court proceedings (cf s 52B)

(1)

)
3
(4)

The insurer of a person against whom a claim is made may give the
claimant notice requiring the claimant to commence court proceedings
in respect of the claim if:

(@  theclamant hasbeen entitled to commence the proceedingsfor
aperiod of at least 6 months, and

(b) at least 18 months have elapsed since the date of the motor
accident to which the claim relates.

The claimant must comply with the notice within 3 months after its
receipt.

If the claimant does not comply with the notice as required by this
section, the claimant is taken to have withdrawn the claim.

A clamant whose claim is taken to have been withdrawn by the
operation of this section may apply to acourt of competent jurisdiction
for reinstatement of the claim.
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112

clamant has a full and satisfactory explanation for the failure to
comply with the notice.

Matter to be remitted for further claims assessment where significant
new evidence produced in court proceedings

)
2

3)

This section applies to court proceedings in respect of a claim for
which a claims assessor has issued a certificate under section 94.

If sgnificant evidenceisadduced in the court proceedingsthat was not
made available to the claims assessor, the court is required to adjourn
the proceedings until:

(@&  theparty who has adduced the evidence hasreferred the matter
for further assessment under Part 4.4, and

(b) aclamsassessor hasissued afurther certificate under section
94 in respect of the claim.

For the purposes of this section, significant evidence is evidence that
the court considers may have materialy affected the assessment made
by the claims assessor if it had been made available to the claims
assessor when theinitial claims assessment was made (whether or not
it was available at that time).

Note. See section 151 for cost penalty where the new evidence was available at
the time of the original claims assessment.

Presumption of agency (cf s 53 MAA)

@)

For the purposes of:

(@&  any proceedings against the owner of amotor vehicle, whether
severdly or jointly with the driver of the vehicle, for the
recovery of damages for liability in respect of the death of or
injury to a person caused by the fault of the driver of the
vehiclein the use or operation of the vehicle, and

(b)  the third-party policy, if the vehicle concerned is an insured
motor vehicle,

any person (other than the owner) who was, at the time of the
occurrence out of which the proceedings arose, the driver of the
vehicle (whether with or without the authority of the owner) is taken
to be the agent of the owner acting within the scope of the agent’s
authority in relation to the vehicle.
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(2) Nothingin this section is to be taken to imply any ratification by the
owner of the motor vehicle of the acts of the person driving the motor
vehicle,

(3) The presumption of agency under this section is applicable not only
with respect to proceedings taken against the owner of the motor
vehicle, whether severaly or jointly with the driver, but aso:

(&  wherethe owner or driver is dead, with respect to proceedings
against the owner or driver's estate pursuant to Part 2 of the
Law Reform (Miscellaneous Provisions) Act 1944, and

(b)  where the owner or driver is dead or cannot be served with

process, with respect to:

0] proceedings againgt the person’s insurer under section
113 or the Nomina Defendant, and

(i)  proceedingsin which the owner or driver, the owner’s
or driver’ sestate, theinsurer or the Nominal Defendant,
asthe case may be, isinvolved as dternative defendant
or as a person on whom notice in writing has been
served pursuant to Pat 2 of the Law Reform
(Miscellaneous Provisions) Act 1946, or as a party to
proceedings for recovery of contribution by or against
ajoint tortfeasor pursuant to Part 3 of that Act.

113 Proceedings against insurer if insured dead or unable to be served (cf
s 54 MAA)
(1) If aperson against whom a claim can be made is dead or cannot be
served with process, the claimant and a person claiming contribution
or indemnity between joint tortfeasors may:

(@  take proceedings in respect of the clam againgt the person’s
insurer, and
(b)  recover inthose proceedings an amount for which the claimant

or the person claiming contribution or indemnity could have
obtained a judgment against the insured person.

(2) The fact that a person cannot be served with process is not to be
regarded as having been proved unless it is established that al
reasonable inquiries have been made in an effort to effect service.

Page 68



Motor Accidents Compensation Act 1999 No 41 Section 114

Motor accident claims Chapter 4
Court proceedings on claims Part 4.5
114  Proof of inability to serve process and give notice (cf s 55 MAA)

115

Thefact that aperson cannot be served with process or given notice of
a clam may be proved oraly or by the affidavit of the person who
endeavoured to effect service.

Disclosure of offers or assessment by claims assessor (cf s 56 MAA)

@)

2

This section appliesto:

(@&  the amount of an offer of settlement under section 82 in
connection with aclaim, or

(b)  the amount of an assessment of damages by a claims assessor
under Part 4.4.

Except as prescribed by the regulations, any such amount is not to be
specified in any pleading, affidavit or other document filed in or in
connection with court proceedings, and is not to be disclosed to or
taken into account by the court, before the court’ s determination of the
amount of damages in the proceedings.

Part 4.6 Miscellaneous provisions

116 Licensed insurers to deter fraudulent claims (cf s 64A MAA)

A licensed insurer must take al such steps as may be reasonable to
deter and prevent the making of fraudulent claims.

117 False claims (cf s 65 MAA)

A person who makes astatement knowing that it isfalse or mideading
inameateria particular:

(@ inanaccident notification form under Part 3.2, or

(b) inanoticeof aclaim givento aperson or aninsurer under Part
4.2, or

()  inthecourse of the assessment of aclaim under Part 4.4, or

(d  when otherwise furnishing information to any person
concerning a motor accident or any claim relating to a motor
accident,

is guilty of an offence.
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Maximum penalty: 50 penalty units or imprisonment for 12 months,
or both.

118 Remedy available where claim fraudulent (cf s 66 MAA)

119

(1)

2

3

This section appliesto aclaimant or insurer if it is established that, for
the purpose of obtaining afinancia benefit, the claimant or insurer did
or omitted to do anything (including the making of a statement)
concerning a motor accident or any claim relating to amotor accident
with knowledge that the doing of the thing or the omission to do the
thing was false or mideading.

If this section applies to a clamant:

(@  apersonwho hasaliability in respect of a payment, settlement,
compromise or judgment relating to the claim is relieved from
that liability to the extent of the financia benefit so obtained by
the claimant, and

(b)  apersonwho haspaid an amount to the claimant in connection
with the claim (whether under a settlement, compromise or
judgment, or otherwise) isentitled to recover from the claimant
the amount of the financial benefit so obtained by the claimant
and any costs incurred in connection with the claim.

If this section appliesto an insurer, the claimant is entitled to recover
from the insurer as a debt the amount of the financial benefit so
obtained by the insurer and any costs incurred by the claimant in
connection with the claim.

Joinder of insurer where false claim alleged (cf s 66A MAA)

(1)

2

If:

(@&  court proceedings have been commenced against a person in
respect of aclaim, and

(b)  the person’sinsurer has given the plaintiff particulars aleging
that the claim has not been made in good faith,

the insurer may apply to the court to be joined as a party to the
proceedings.

If the court gives the insurer leave to be joined as a party, the insurer
may call as awitness any person able to give evidence relating to the
occurrence out of which the claim arose or evidence of other matters
relating to the claim, including a person who was, at the time of the
occurrence, the owner or the driver of the motor vehicle.
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(4)

©)

(©)
)

which the clam arose and may aso, with the leave of the court,
examine the witness as to:

(@  any other claim in which the witness was involved either as a
claimant, awitness or an owner or driver of the motor vehicle,
and

(b)  thecredibility of the witness.

If the court gives leave to do o, the insurer may:
(@  cross-examine the witness, and
(b) lead other evidenceto refute the evidence given by the witness,

as to any or all of the matters as to which the insurer might have
examined the witness under subsection (3).

Any right to examine or cross-examine a witness arisng under this
section is additiona to and not in diminution of any right to examine
or cross-examine the person arising under any other law.

This section applies despite anything to the contrary in section 38 of
the Evidence Act 1995.

Subsections (3)—(6) apply to alicensed insurer as defendant in relation
to any claim in the same way as those subsections apply to alicensed
insurer who is granted leave to be joined as a party.

Claims register (cf s 67 MAA)

@)

2

3

(4)

Within such period after receiving notice of a clam as the Authority
may reasonably require, aninsurer must forward to the Authority such
details of the claim as the Authority requires.

An insurer must provide such additional details to the Authority for
inclusion in the register under this section as the Authority may
reasonably require from time to time.

The Authority and the WorkCover Authority are authorised to
exchange information concerning claims under this Act and clams
under the Workers Compensation Acts.

The NSW Insurance Ministerial Corporation constituted under Part 5
of the Government Insurance Office (Privatisation) Act 1991 is
authorised to provide to the Authority any information concerning
clamsunder theMotor Vehicles(Third Party Insurance) Act 1942 and
the Transport Accidents Compensation Act 1987.
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121

(6)

()
8

(@  details of claims notified by insurers under this Act, and
(b)  details of claims made on the Nomina Defendant, and

() deails of clams under the Workers Compensation Acts, the
Motor Vehicles (Third Party Insurance) Act 1942 or the
Transport Accidents Compensation Act 1987 of which the
Authority isinformed under this Act, and

(d)  such additiond details as the Authority considers appropriate
for incluson in the register.

The claims register is to be open to inspection only by licensed
insurers and such other persons or bodies as may be approved by the
Authority.

Licensed insurers are authorised to exchange information concerning
clams notified by them under this Act.

In this section:
claim includes an accident notification form under Part 3.2.
this Act includes the Motor Accidents Act 1988.

Regulation of advertising and other marketing of services

@)

2

3
(4)

The regulations may make provision for or with respect to regulating
(including prohibiting) conduct by any person (including advertising)
that relatesto:

(@  themarketing of servicesto be provided by alegd practitioner
or agent in connection with claims under this Act, or

(b)  the use of the expression “green dip” in connection with any
commercid services (whether in connection with claims under
thisAct or theissue of third-party policiesunder thisAct), other
than services provided by or on behalf of the Authority or
licensed insurers.

A regulation may not be made under this section except with the
concurrence of the Minister administering the Legal Profession Act
1987.

Any such regulation may impose a penalty not exceeding 200 penalty
units for any contravention of the regulation.

Nothing in this section prevents advertising by a bona fide consumer
or community advocacy or advice body.

Page 72



Motor Accidents Compensation Act 1999 No 41 Section 122
Award of damages Chapter 5

Application

Part 5.1

Chapter 5 Award of damages

Part 5.1 Application

122 Damages in respect of motor accidents (cf s 69 (1) MAA)

@)

2

This Chapter applies to and in respect of an award of damages which
relates to the death of or injury to a person caused by the fault of the
owner or driver of a motor vehicle in the use or operation of the
vehicle.

This Chapter does not apply to or in respect of a motor accident
occurring before the commencement of this Act.

Note. See Motor Accidents Act 1988 for motor accidents occurring before the
commencement of this Act. See section 121 of the Transport Administration Act
1988 for the application of this Chapter to railway, ferry and other public transport
accidents.

123 General regulation of court awards (cf s 70 MAA)

A court cannot award damages to a person in respect of a motor
accident contrary to this Chapter.

Part 5.2 Damages for economic loss

124 Damages for economic loss—no compensation for first 5 days of loss
of earnings etc

No damages for economic loss due to loss of earnings or the
deprivation or impairment of earning capacity is to be awarded in
respect of the first 5 days (whether or not consecutive days) during
which the plaintiff suffered that loss because of the injury.

125 Damages for past or future economic loss—maximum for loss of
earnings etc (cf s 1511 WCA)

(1)

This section gpplies to an award of damages.

(@  for past or future economic loss due to loss of earnings or the
deprivation or impairment of earning capacity, or

(b)  for theloss of expectation of financia support.
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(2) Inthe caseof any such award, the court isto disregard the amount (if
any) by which the injured or deceased person’s net weekly earnings
would (but for the injury or death) have exceeded $2,500.

Note. See section 146 for indexation of that amount.

Futu)re economic loss—claimant’s prospects and adjustments (cfs 70A

MAA

(1) A court cannot make an award of damages for future economic loss
unless the claimant first satisfies the court that the assumptions about
future earning capacity or other events on which the award is to be
based accord with the claimant’ s most likely future circumstances but
for theinjury.

(2) When acourt determines the amount of any such award of damagesit
is required to adjust the amount of damages for future economic loss
that would have been sustained on those assumptions by reference to
the percentage possibility that the events concerned might have
occurred but for the injury.

(3) If the court makes an award for future economic loss, it is required to
state the assumptions on which the award was based and the relevant
percentage by which damages were adjusted.

Damages for future economic loss—discount rate (cf s 71 MAA)

(1) Where an award of damages is to include compensation, assessed as
alump sum, in respect of damages for future economic loss which is
referable to:

(&  deprivation or impairment of earning capacity, or
(b)  lossof expectation of financia support, or

() the value of future services of a domestic nature or services
relating to nursing and attendance, or

(d) aliability to incur expenditure in the future,

the present value of the future economic loss is to be quaified by
adopting the prescribed discount rate.

(2) Theprescribed discount rateis:

(&  adiscount rate of the percentage prescribed by the regulations,
or

(b) if no percentage is S0 prescribed—a discount rate of 5%.
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other law relating to the discounting of sums awarded as damages.

Damages for economic loss—maximum amount for provision of certain
attendant care services (cf s 72 MAA)

@)

2

3)

(4)

Compensation, included in an award of damages, for the vaue of
attendant care services:

(@  whichhavebeen or areto be provided by another person to the
person in whose favour the award is made, and

(b)  for which the person in whose favour the award is made has
not paid and is not liable to pay,

must not exceed the amount determined in accordance with this
section.

No compensation is to be awarded if the services would have been
provided to the person even if the person had not been injured by the
motor accident.

No compensation isto be awarded if the services are provided, or are
to be provided:

(@  forlessthan 6 hours per week, and
(b)  for lessthan 6 months.

If the services provided or to be provided are not less than 40 hours
per week, the amount of compensation must not exceed:

(@  theamount per week comprising the amount estimated by the
Ausgtralian Statistician as the average weekly total earnings of
al employeesin New South Walesfor:

0] in respect of the whole or any pat of a quarter
occurring between the date of the injury in relation to
which the award is made and the date of the award,
being a quarter for which such an amount has been
estimated by the Audtrdian Statistician and is, a the
date of the award, available to the court making the
award—that quarter, or

(i) in respect of the whole or any part of any other
guarter—the most recent quarter occurring before the
date of the award for which such an amount has been
estimated by the Austrdian Statistician and is, at that
date, available to the court making the award, or
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(b) if the Audtrdian Statigtician fails or ceases to estimate the
amount referred to in paragraph (a), the prescribed amount or
the amount determined in such manner or by reference to such
meatters, or both, as may be prescribed.

(5) If the services provided or to be provided are less than 40 hours per
week, the amount of compensation must not exceed the amount
caculated at an hourly rate of one-fortieth of the amount determined
in accordance with subsection (4) (a) or (b), as the case requires.

(6) Unlessevidenceisadduced to the contrary, the court isto assume that
the vaue of the services is the maximum amount determined under
subsection (4) or (5), asthe case requires.

(7) Except as provided by this section, nothing in this section affects any
other law relating to the value of attendant care services.

Respite care (cf s 72A MAA)

An award of damages may include compensation for reasonable and
necessary respite care in respect of aclaimant who is serioudy injured
and in need of constant care over along term.

Damages for economic loss—reduction because of other amounts paid
or payable (cf s 78 MAA)

A court must reduce the amount of economic loss of an injured person
or deceased person as a consegquence of amotor accident by:

(@  theamount of any entitlement to or payment of compensation
for expenses under the Victims Compensation Act 1996 for the
injury suffered in the accident, and

(b)  payments madeto or on behalf of the claimant by an insurer or
Nomina Defendant in relation to aclaim made by the claimant
(including payments made under Part 3.2 or Part 4.3), and

(¢  anyother amount of akind prescribed by the regulationsfor the
purposes of this section.
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Impairment thresholds for award of damages for non-economic loss

No damages may be awarded for non-economic loss unlessthe degree
of permanent impairment of theinjured person asaresult of theinjury
caused by the motor accident is greater than 10%.

132 Assessment of impairment required before award of damages for non-
economic loss if dispute over impairment threshold

133

(1)

2

3

(4)

If there is a dispute about whether the degree of permanent
impairment of an injured person is sufficient for an award of damages
for non-economic loss, the court may not award any such damages
unless the degree of permanent impairment has been assessed by a
medical assessor under Part 3.4 (Medicd assessment).

Note. The assessment of the medical assessor under Part 3.4 is conclusive in
proceedings before the court—see section 61.

The court may, a any stage in proceedings for an award of damages
for non-economic loss, refer the matter for assessment of the degree of
permanent impairment under Part 3.4.

A medical assessor may decline to make an assessment under Part 3.4
of the degree of permanent impairment of an injured person until the
assessor is satisfied that the injury has stabilised. Court proceedings
with respect to any such matter may be adjourned until the assessment
is made.

Nothing in this section prevents:

(@  thedegree of impairment being re-assessed under Part 3.4, or

(b) aclamfrom being settled at any time.

Method of assessing degree of impairment

@)

2

The assessment of the degree of permanent impairment of an injured
person as a result of the injury caused by a motor accident is to be
expressed as a percentage in accordance with this Part.

The assessment of the degree of permanent impairment is to be made
in accordance with:

@ MAA Medica Guiddinesissued for that purpose, or
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135

(b)  if thereareno such guiddinesin force—the American Medica
Association’'s Guides to the Evauation of Permanent
Impairment, Fourth Edition.

(3) In ng the degree of permanent impai rment under subsection (2)
(b), regard must not be had to any psychiatric or psychologicd injury,
impairment or symptoms, unless the assessment of the degree of
permanent impairment is made solely with respect to the result of a
psychiatric or psychologica injury.

Note. See Part 3.1 for MAA Medical Guidelines.

Maximum of amount of damages for non-economic loss

(1) Themaximum amount that a court may award for non-economic loss
is $260,000.

(2) If that amount is adjusted by the operation of section 126 (Indexation
of amounts relating to award of damages), the applicable maximum
amount is the amount as at the date the award is made.

Publication of information to assist determination of non-economic loss
(cf s B0A MAA)

(1) TheAuthority may publish information, or promote the publication of
information, to assist courts to determine the appropriate level of
damages for non-economic loss as a result of motor accidents.

(2) A court may have regard to any such information, but is not bound to
actonit.

Part 5.4 Other matters

136

Mitigation of damages (cf ss 37 (4), 39 MAA)
(1) Aninjured person is under aduty to mitigate his or her damages.

(2) Accordingly,in ng damagesin respect of aclaim, thecourtisto
give consideration to the steps taken by the injured person to mitigate
those damages and to the reasonable steps that could have been or
could be taken by the injured person to mitigate those damages.

(3) Those steps include the following:
(@&  undergoing medicd treatment,
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(4)

)

(6)

(b)  undertaking rehabilitation (including the formulation and
undertaking of an appropriate rehabilitation program),

()  pursuing dternative employment opportunities,

(d) giving the earliest practicable notice of the claim in order to
enable the assessment and implementation of the above
matters.

In proceedings before the court, the onus of proving that an injured
person has not mitigated his or her damages asrequired by thissection
lies with the person who makes that alegation.

In proceedings before the court, a written report by a person who
provided medica or rehabilitation services to the injured person is
admissible as evidence of any such steps taken by that person.

If any dispute arises over an alleged failure by the injured person to
mitigate his or her damages, the court is to give consideration to and
take into account any evidence that an insurer failed to assgt in
mitigating damages.

Payment of interest (cf s 73 MAA)

@)

2

3

(4)

Limited statutory entitlement

A plaintiff has only such right to interest on damages payable in
relation to amotor accident asis conferred by this section.

Attendant care services

No interest is payable on damages comprising compensation under
section 128. A court cannot order the payment of interest on such
damages.

Non-economic loss

No interest is payable on damages awarded for non-economic loss. A
court cannot order the payment of interest on such damages.

Other heads of damages

The following provisions apply to damages, other than damages to
which subsection (2) or (3) applies, payable in reation to a motor
accident:

(@& Interestisnot payable (and acourt cannot order the payment of
interest) on such damages unless:

0] information that would enable a proper assessment of

the plaintiff’ sclaim has been given to the defendant and
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(6)

(b)

(©

the defendant has had areasonable opportunity to make
an offer of settlement (where it would be appropriate to
do s0) in respect of the plaintiff’ s full entitlement to al
damages of any kind but has not made such an offer, or

(i)  thedefendant has had areasonable opportunity to make
a revised offer of settlement (where it would be
appropriate to do so) in the light of further information
given by the plantiff that would enable a proper
assessment of the plaintiff’s full entittement to all
damages of any kind but has not made such an offer, or

(iii)  if the defendant is insured under athird-party policy or
is the Nominal Defendant, the insurer has faled to
comply with its duty under section 83, or

(iv) if the defendant has made an offer of settlement, the
amount of al damages of any kind awarded by the
court (without the addition of any interest) ismore than
20% higher than the highest amount offered by the
defendant and the highest amount is unreasonable
having regard to the information available to the
defendant when the offer was made.

The highest amount offered by the defendant is not
unreasonable if, when the offer was made, the defendant was
not able to make a reasonabl e assessment of the plaintiff’ sfull
entitlement to al damages of any kind.

For the purposes of this subsection, an offer of settlement must
be in writing.

Calculation of interest

If acourt is satisfied that interest is payable under subsection (4) on
damages:

@

()

the amount of interest is to be calculated for the period from
when the loss to which the damages relate was first incurred
until the date on which the court determines the damages, and

theamount of interest isto be cal culated in accordance with the
principles ordinarily applied by the court for that purpose,
subject to this section.

Rate of interest

Therate of interest to be used in any such calculation isthree-quarters
of the rate prescribed for the purposes of section 95 of the Supreme
Court Act 1970 for the period concerned.
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(7) Judgment debts

Nothing in this section affects the payment of interest on a debt under
ajudgment or order of a court.

138 Contributory negligence—generally (cf s 74 MAA)

(1) Thecommon law and enacted law asto contributory negligence apply
to an award of damages in respect of a motor accident, except as
provided by this section.

A finding of contributory negligence must be made in the following

)

3

(4)

cases.

@

(b)

(©

(d)

where the injured person or deceased person has been
convicted of an acohol or other drug-rel ated offenceinrelation
to the motor accident, unlessthe plaintiff satisfiesthe court that
the acohol or other drug involved in the commission of the
offence did not contribute in any way to the accident,

where:

0] the injured person (not being a minor) or the deceased
person was, a the time of the motor accident, a
voluntary passenger in or on a motor vehicle, and

(i)  the driver's ability to drive the motor vehicle was
impaired as a consequence of the consumption of
alcohol or any other drug and the injured person or the
deceased person was aware, or ought to have been
aware, of the impairment,

unless, in the circumstances of the case, the injured person or
deceased person could not reasonably be expected to have
declined to become a passenger in or on the motor vehicle,

where the injured person (not being a minor) or the deceased
person was, a the time of the motor accident, not wearing a
seat belt when required by law to do so,

where the injured person or the deceased person was, at the
time of the motor accident, not wearing a protective helmet
when required by law to do so.

The damages recoverable in respect of the motor accident are to be
reduced by such percentage asthe court thinksjust and equitablein the
circumstances of the case.

The court must state its reasons for determining the particular
percentage.
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(6)
()

convicted of an offence if any circumstances exist in respect of the
deceased person which, but for the deceased person’s death, would
have resulted in the conviction of the deceased person for the offence
or the proving of the offence against the deceased person.

This section does not exclude any other ground on which afinding of
contributory negligence may be made.

For the purposes of this section, an alcohol or other drug-related
offenceis:

(@ an offence of driving a motor vehicle with a particular
concentration of alcohol or other drug in the person’sblood, or

(b)  an offence of driving a motor vehicle under the influence of
acohol or other drug, or

() an offence of causing death or injury while driving a motor
vehicle under the influence of acohol or other drug, or

(d)  anoffence, in connection with the driving of a motor vehicle,
of:

0] refusing or failing to submit to breath anadysis, to
undergo a breeth test, to submit to an assessment of
sobriety or to provide samples of the person’ sblood and
urine, or

(i)  wilfully dtering the concentration of acohol or other
drug in the person’s blood, or

(i)  preventing a sample of the person’s blood from being
taken for anadysis.

139 Contributory negligence—claims under the Compensation to Relatives

Act 1897 (cf s 75 MAA)

Section 10 (4) of the Law Reform (Miscellaneous Provisions) Act
1965 does not apply so asto prevent the reduction of damages by the
contributory negligence of adeceased person in respect of an actionfor
damages where the death of the deceased person was caused by the
fault of the owner or driver of amotor vehicle in the use or operation
of the vehicle.

140 Defence of voluntary assumption of risk (cf s 76 MAA)

(1)

Except as provided by subsection (2), the defence of volenti non fit
injuria is not available in proceedings for damages arisng from a
motor accident but, where that defence would otherwise have been
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2

3

available, the amount of any damagesisto be reduced to such extent
asisjust and equitable on the presumption that the injured person or
deceased person was negligent in failing to take sufficient care for his
or her own safety.

If amotor accident occurs while amotor vehicle is engaged in motor
racing, the defence of volenti nonfit injuriaisavailablein proceedings
for damages brought in respect of the death of or injury to:

(@  thedriver of the vehicle so engaged, or

(b) apassenger in the vehicle so engaged, other than a passenger
who is less than 18 years of age or who otherwise lacked
capacity to consent to be a voluntary passenger.

For the purposes of subsection (2), a motor vehicle is engaged in
motor racing if it is participating in:
(&  anorganised motor sports event, or

(b)  anactivity that isan offence under section 4B of the Traffic Act
1909.

Damages for psychological or psychiatric injury (cf s 77 MAA)

No damages for psychological or psychiatric injury are to be avarded
in respect of amotor accident except in favour of:

(@  aperson who suffered injury in the accident and who:
0] was the driver of or a passenger in or on a motor
vehicle involved in the accident, or
(i)  was, when theaccident occurred, present at the scene of
the accident, or

(b)  aparent, spouse, brother, sister or child of theinjured person or
deceased person who, as a consegquence of the injury to the
injured person or the death of the deceased person, has suffered
a demondtrable psychologica or psychiatric injury and not
merely anormal emotiona or cultural grief reaction.

Damages for the loss of services

(1)
2

No damages for the loss of the services of a person are to be awarded
in respect of amotor accident.

Subsection (1) does not apply to the award of damagesin an action
brought under the Compensation to Relatives Act 1897.
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(3) The provisions of section 128 (3)—(7) apply to an award of damages
brought under that Act with respect to the loss of the services of the
deceased person in so far as the award relates to attendant care
Services.

143 Court may make consent order for structured settlement

144

(1) This section applies where the parties to a clam agree to settle the
claim by making a structured settlement and apply to a court for an
order approving of or in the terms of the structured settlement.

(2) The court may make the order even though the payment of damages
is not in the form of alump sum award of damages.

(3) A structured settlement isan agreement that providesfor the payment
of al or part of an award of damagesin the form of periodic payments
funded by an annuity or other agreed means.

Exemplary or punitive damages (cf s 81A MAA)

A court cannot award exemplary or punitive damages to a person in
respect of a motor accident.

145 Court to apportion damages (cf s 82 MAA)

146

(1) If ajudgment is obtained for payment of damages in respect of the
degth of or injury to any person caused by the fault of the owner or
driver of an insured motor vehicle in the use or operation of the
vehicle aswell asfor damagesin respect of any other matter, the court
must, as part of thejudgment, declarewhat portion of the sum awarded
by the judgment is in respect of the death or injury.

(2) Inany such case, the court is to apportion any costs awarded.

Indexation of amounts relating to award of damages (cf s 80 MAA)

(1) The Minigter is, on or before 1 October 2000 and on or before 1
October in each succeeding year, to declare, by order published inthe
Gazette, the amounts which are to apply, as from the date specified in
the order, for the purposes of sections 125 and 134.

(2) Theamounts declared are to be each of the amounts applicable under
section 125 or 134 (or those amounts as last adjusted under this
section) adjusted by the percentage change in the amounts estimated
by the Australian Statistician of the average weekly total earnings of
full-time adultsin New South Wales over the 4 quarters preceding the
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(4)

©)

(©)

date of the declaration for which those estimates are, at that date,
available.

Anamount declared for thetime being under this section appliesto the
exclusion of the corresponding amount under section 125 or 134.

If the Audtrdian Statistician fails or ceases to estimate the amounts
referred to in subsection (2), the amounts declared are to be the
amounts determined in accordance with the regulations.

In adjusting an amount to be declared for the purpose of section 125,
the amount determined in accordance with subsection (2) is to be
rounded to the nearest $1 (with the amount of 50 cents being rounded
up).

In adjusting an amount to be declared for the purpose of section 134,
the amount determined in accordance with subsection (2) is to be
rounded to the nearest $1,000 (with the amount of $500 being rounded
up).

Page 85



Section 147 Motor Accidents Compensation Act 1999 No 41
Chapter 6 Costs

Chapter 6 Costs

147

148

149

Definitions
(1) Inthis Chapter:
court includes a court arbitrator or arbitrators.
insurer has the same meaning asin Chapter 4.
medical report includes any medical certificate or opinion.

(2) Expressionsused inthis Chapter have the same meaning asin Part 11
(Lega fees and other costs) of the Legal Profession Act 1987, except
as provided by this Chapter.

Note. Under the Legal Profession Act 1987 "costs" include barristers’ and

solicitors’ fees as well as other items that may be charged by barristers and
solicitors (such as expenses and disbursements).

Application of this Chapter

(1) This Chapter applies to and in respect of costs in connection with a
motor accident occurring after the commencement of this Act.

(2) ThisChapter appliesto and in respect of costs payable on aparty and
party basis, on asolicitor and client basis or on any other basis, unless
this Chapter otherwise provides.

Regulations fixing maximum costs recoverable by legal practitioners (cf

s 113 Workplace Injury Management and Workers Compensation Act 1998)

(1) The regulations may make provision for or with respect to the
following:

(@  fixingmaximum costsfor legal services provided to aclaimant
or to an insurer in any motor accidents matter,

(b)  fixing maximum costsfor mattersthat are not legal servicesbut
are related to proceedings in any motor accidents matter (for
example, expenses for investigations, for witnesses or for
medical reports).

(2) A legd practitioner is not entitled to be paid or recover for a legd
service or other matter an amount that exceeds any maximum costs
fixed for the service or matter by the regulations under this section.

Page 86



Motor Accidents Compensation Act 1999 No 41 Section 149

Costs

Chapter 6

150

151

3

(4)

©)

This section does not entitle alegal practitioner to recover costs for a
legal service or matter that a court or costs assessor determines were
unreasonably incurred.

Thissection and any regulations under this section prevail to the extent
of any inconsistency with the Legal Profession Act 1987 (in particular
section 196 of that Act) and the regulations under that Act. An
assessment under Division 6 of Part 11 of that Act of any codts in
respect of which provision is made by aregulation under this section
is to be made so as to give effect to that regulation.

The Minigter isto consult the Councils of the Bar Association and the
Law Society about any proposed regulation under this section. The
validity of a regulation is not affected by a contravention of this
subsection.

Maximum fees recoverable by medical practitioners for medico-legal

services (cf s 114 Workplace Injury Management and Workers Compensation Act
1998)

(1)

2

3

The regulations may make provision for or with respect to fixing
maximum fees for the provison by medica practitioners of the
following services:

(@&  provisonof any medica report for usein court proceedingsin
connection with a claim, or for use in connection with the
assessment of a clam by a claims assessor, or for use in
connection with amedical assessment by a medical assessor,

(b) appearanceasawitnessin court proceedingsor beforeaclaims
assessor in connection with aclaim.

A medica practitioner is not entitled to be paid or recover any fee for
providing a service that exceeds any maximum fee fixed under this
section for the provision of the service.

In determining any matter to be prescribed under this section, the
Minister is to consult with the Australian Medical Association and
other appropriate bodies.

Costs where claims assessment made (cf 82D MAA)

@)

This section applies if an assessment is made under Part 4.4 of the
amount of damages for liability under aclaim.
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(4)

®)

of theclamwithin 21 days after the certificate of assessment isissued,
then the following provisions have effect with respect to liability for
costs incurred after the certificate of assessment was issued:

(@  theinsurer isliable to pay the costsif:

0] the amount of court awarded damagesin respect of the
claim exceeds the amount of damages specified in the
cartificate of assessment by at least $2,000 or 20%
(whichever isthe greater), or

(i)  theamount of court awarded damages in respect of the
claim exceeds the amount of damages specified in the
certificate of assessment by at least $200,000,

(b) the clamant is liable to pay the costs if the amount of court
awarded damages in respect of the claim does not exceed the
amount of damages specified in the certificate of assessment,
but the maximum amount that aclaimant isliableto pay for the
insurer’s costs is $25,000 (or such other amount as is
determined by the Authority by order published inthe Gazette),

()  except as provided by paragraph (a) or (b), the insurer and
clamant are liable to pay their own costs.

This subsection applies if court proceedings are adjourned under
section 113 for further clams assessment because a party to the
proceedings has adduced significant evidence in the proceedings that
was availableto the party at the time of the original claims assessment
but was not made available to the claims assessor. In any such case,
the court is to take the failure of the party to make that evidence
availableto the claims assessor into account and may require the party
to pay agreater share of the costsincurred after theinitial certificate of
assessment was issued and until a further certificate of assessment is
issued in connection with the claim.

The regulations may make provision for or with respect to the manner
in which amounts referred to in this section are to be adjusted (to take
account of inflation and other matters) for the purposes of enabling the
comparisons provided for in this section to be made.

In this section:

costs means costs payable on a party and party basisin relation to a
clam, including court fees prescribed under section 154.
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a court in respect of a claim (without the addition of interest) after
taking into account any deduction or reduction in accordance with
Chapter 5.

152 Costs where court proceedings and no claims assessment (cf s 82F
MAA)

153

154

(1)

)
3

This section gpplieswhereaclaim is determined by court proceedings
(including court arbitration) and an assessment has not been made
under Part 4.4 of the amount of damages for liability under the claim.

Therules of court concerning offers of compromise apply to any such
offer in those proceedings.

The costs payable on aparty and party basis are, subject to the rules of
court, to follow the event, and are to include the court fees prescribed
under section 154.

Other matters relating to costs

@)

2

3)

(4)

Any order of a court as to costs is to be made consistently with the
relevant provisionsof or made under this Act. However, the court may
make an order that departs from those provisions in an exceptiona
case and for the avoidance of substantia injustice.

Subject to theregulationsand rules of court whererelevant, if costsare
awarded to a clamant by reference to the amount recovered by the
clamant, that amount is to be taken to be the amount recovered as
qudified, or after making any deduction or reduction, in accordance
with or by reference to Chapter 5.

Regulations under this Chapter may fix maximum costs and fees by
reference to costs and fees fixed by regulations under the Legal
Profession Act 1987.

The regulations may make provison for or with respect to the
assessment or taxation of costsand any associated matters, and may do
s0 by reference to the provisions of any Act.

Court fees

)

In this section:

court fees means court fees payable in respect of a clam determined
by a court which was not the subject of an assessment of the amount
of damages under Part 4.4.
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155

3

(4)

payable under this Chapter.

In particular, the regulations may specify any such fee or the method
by which the feeisto be calculated, and may specify by whom and in
what circumstances the fee is payable.

Court fees are payable into the Consolidated Fund.

Claims assessment fees

@)

2
3)

(4)

In this section:

claims assessment fees means fees payable in connection with an
assessment of aclaim under Part 4.4.

The regulaions may make provision for or with respect to clams
assessment fees payable under this Chapter.

In particular, the regulations may specify any such fee or the method
by which the feeisto be calculated, and may specify by whom and in
what circumstances the fee is payable.

Claimsassessment feesare payableinto the Motor Accidents Authority
Fund.

156 Exclusion of matters from this Chapter

The regulations may make provision for or with respect to excluding
any class of matters from any or al of the provisions of this Chapter.
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157 Offence—unlicensed insurers (cf s 100 MAA)

158

(1)

)

A person must not issue or purport to issue a certificate of insurance
under section 11 unless the person is alicensed insurer.

Maximum penalty: 100 penalty units.

If a person contravenes this section, or any condition to which a
licence under this Part is subject, the certificate remains a vaid
certificate of insurance and the contravention does not annul or affect
the third-party policy that is taken by this Act to have been issued on
the issue of the certificate.

Applications for licences (cf s 101 MAA)

@)

2
3)

(4)

An application for a licence under this Part may be made to the
Authority by any corporation authorised under the Insurance Act 1973
of the Commonwedlth to carry on insurance business.

A corporation is not competent to make an application unlessit isa
party to the Insurance Industry Deed.

An application is to be in such form and accompanied by such
documents:

(@  asmay be prescribed by the regulations, and

(b)  subject to any such regulations, as may be determined by the
Authority.

Without affecting the generality of subsection (3), an applicant for a
licence may be required to furnish the following particulars and
documents:

(@  particularsof the shareholders, directors and other managers of
the applicant,

(b)  previousreturnsand accounts under the CorporationsLaw and
the Insurance Act 1973 of the Commonwedlth,

() particularsof re-insurance arrangementsto which the applicant
is aparty,

Page 91



Section 158

Chapter
Part 7.1

7

Motor Accidents Compensation Act 1999 No 41
Insurers
Licensing of insurers

©)

(d)  adraft business plan under section 173.

A person who, in or in connection with an application for a licence,
makes a statement knowing that it isfalse or mideading in a material
particular is guilty of an offence.

Maximum penalty: 50 penalty units or imprisonment for 12 months,
or both.

159 Determination of application for licence (cf s 102 MAA)

@)

2

3

(4)

©)

The Authority isto consider each application for alicence under this
Part and may:

(@  grant alicence to the applicant, or

(b)  refusethe gpplication.

The Authority may, in determining an application for alicence, take
into consideration:

(@  thesuitability of the applicant, and

(b)  the paid-up share capital and reserves of the applicant, and

() thecongtitution of the gpplicant (if any), and

(d) there-insurance arrangements of the applicant, and

() the efficiency of the motor accidents scheme under this Act
generdly, and

(f)  such other matters as the Authority thinks fit.

Despite subsection (1), the Authority must refuse an application for a
licence from a corporation that does not comply with such
requirements as are prescribed by the regulations for the purposes of
this section.

A licence must not be granted under this Part unless the applicant has
paid (or has made arrangements acceptable to the Authority for the
payment of) the fee determined by the Authority, with the approva of
the Minigter, for the grant of the licence.

When the Authority proposes to grant a licence to a corporation, it
must give 14 days notice of the proposd to al licensed insurers
specifying the name of the corporation.
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160 Duration of licences (cf s 104 MAA)

A licence granted under this Part continuesin force until it iscancelled
under this Part.

161 Conditions of licences (cf s 105 MAA)

162

@)

2

3)
(4)

©)

(6)

A licence granted under this Part is subject to:

(@  such conditions as may be prescribed by this Act or the
regulations, and

(b) such conditions (not inconsistent with this Act or the
regulations) as may be imposed by the Authority:
0] on the granting of the licence, or
(i)  at any time during the currency of the licence.

The Authority may, by notice served on a licensed insurer, impose
conditions (or further conditions) to which the licence isto be subject
or revoke or vary any condition imposed on the licence by the
Authority.

A condition to which alicence is subject has effect whether or not it
is endorsed on the licence.

A licensed insurer who contravenes, whether by act or omission, any
condition to which the licence is subject is guilty of an offence.

Maximum penalty: 100 penalty units.

Aninsurer (not being alicensed insurer) who contravenes, whether by
act or omission, any obligation imposed by this Act on the insurer in
connection with amotor accident, being an obligation that is declared
by this Act to be acondition of alicence under thisPart, isguilty of an
offence.

Maximum penalty: 100 penalty units.

A licensed insurer cannot be convicted of an offence under subsection
(4) and required to pay civil penalty under section 166 in respect of the
same act or omission.

Matters that may be regulated by conditions of licences (cf ss 105 (5) and
106 MAA)

@)

Without limiting the generality of section 161, the conditionsto which
alicence under this Part may be subject include conditions:

(@  for the purpose of ensuring compliance with the obligations of
the licensed insurer, or
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2

(b) for the purpose of ensuring that insurance premiums for
third-party policies are available to meet clams, or

() forthepurposeof requiring thelicensed insurer to achieveearly
resolution of compensation claims, and early payment under
Part 3.2, at particular levels, or

(d) forthe purpose of the efficiency of the motor accidents scheme
under this Act generally, or

() relating to the provision of information concerning claims and
profits.

A licensed insurer does not contravene a condition of akind referred
to in subsection (1) (c) if the insurer establishes that the insurer
furnished areport to the Authority within areasonable period and that
the report sets out reasonable groundsfor justifying the contravention.

Matters not subject to conditions of licences (cf s 105 (1A) and (5) MAA)

@)

2

3

(4)

A condition of alicence under this Part must not be prescribed by the
regulations or imposed, revoked or varied by the Authority if this
would giveor belikely to give acompetitive advantage to the licensed
insurer over other licensed insurers.

A condition of alicence under this Part that requires or has the effect
of requiring alicensed insurer to obtain ashare of theinsurance market
specified in or determined in accordance with the terms of the
condition is of no effect.

This section extends, in the case of a licence in force on the
commencement of this Act, to conditions imposed or otherwise
gpplicable before that commencement.

This section has effect despite anything to the contrary in sections 161
and 162.

164 Assignment of licences (cf s 106A MAA)

(1)

)

A licensed insurer may, with the approva of the Authority, assign its
licence to another licensed insurer or to a corporation to whom the
Authority proposes to grant a licence.

The Authority must not approve the assignment of alicenceunlessthe
Authority is satisfied that the proposed assignee is able to meet the
past, present and future liabilities of the assignor:
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©

under any third-party policy in respect of which the assignor is
the insurer, and

to the Motor Accidents Authority Fund, and
to any other licensed insurer.

165 Suspension of licences (cf s 106B MAA)

(1) TheAuthority may, by notice served on alicensed insurer, suspend the
insurer’ slicence and theinsurer isthereby prohibited from issuing any
third-party policies after such date as is specified in the notice for the

purpose.
(2) A licensed insurer who contravenes, whether by act or omission, the
terms of any such notice is guilty of an offence.

Maximum penalty: 100 penalty units.
(3) A suspension may be effected only if:

@

(b)

©

(d)

©

(f)

subject to subsection (4), alicensed insurer has contravened its
licence or this Act or the regulations or the Insurance Industry
Deed, or

the insurer ceases to be an insurer authorised to carry on
business under the Insurance Act 1973 of the Commonwealth,
or

a provisiond liquidator, liquidator or officiad liquidator, or a
receiver, receiver and manager, officia manager or trustee, is
appointed over &l or any part of the assets or undertaking of the
insurer, or

the insurer is given a direction under section 51 or 62 of the
Insurance Act 1973 of the Commonwedlth or an inspector is
appointed to investigate the affairs of the insurer under Part V
of that Act, or

after receiving a report under section 177, the Authority is of
the opinion that the insurer is, or islikely to become, unable to
meet its liabilities under this Act or under third-party policies
taken to have been issued by it, or

thereisany default by theinsurer in the payment of principd or
interest in excess of $100,000 under any debenture, or series of
debentures, issued by the insurer (except where the default
occurs because the insurer genuingly disputes its ligbility to
make the payment), or
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(4)

(9 the insurer enters into, or resolves to enter into, any
arrangement, composition or compromise with its creditors or
any assignment for the benefit of its creditors, or proceedings
arecommenced to sanction any such arrangement, composition,
compromise or assgnment (except for the purposes of a
reconstruction or amalgamation, on terms which have been
gpproved by the Authority), or

(h)  anapplication (other than afrivolous or vexatious application)
or an order is made for the winding up or dissolution of the
insurer or a resolution is passed for the winding up or
dissolution of the insurer (except for the purposes of a
recongtruction or amalgamation, on terms which have been
approved by the Authority), or

(i)  thereisachange in the effective control of the insurer or the
insurer becomes asubsidiary of acompany of which it was not
asubsidiary at the date of the issue of its licence, or

()  the Authority is of the opinion that the insurer has failed to
comply at any time with acondition imposed on itsauthority to
carry on insurance business under the Insurance Act 1973 of
the Commonweslth, or

(k)  aperson claming to be a creditor by assignment or otherwise
of the insurer for a sum exceeding $100,000 then due has
served on the insurer, by leaving at its registered office, a
demand requiring the insurer to pay the sum so claimed to be
due, and the insurer hasfor 3 weeks thereafter failed to pay the
sum or to secure or compound for it to the satisfaction of the
person claiming to be a creditor, or

()  thereisreturned unsatisfied, in whole or part, any execution or
other process issued on a judgment, decree or order of any
court in favour of a creditor of the insurer and the amount
unsatisfied exceeds $100,000, or

(m) theinsurer has agreed to the suspension.

If the contravention by alicensed insurer of its licence or this Act or
the regulations or the Insurance Industry Deed is capable, in the
opinion of the Authority, of being remedied within 21 days after the
contravention occurred (or such longer period asthe Authority, having
regard to the nature of the contravention and the need to protect the
interests of policy holders and other persons, may reasonably allow),
the Authority must not suspend the licence during that period.
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The Authority may, by notice served on the licensed insurer, terminate
the suspension of theinsurer’ slicenceif the Authority is satisfied that
thelicensed insurer isableto comply with the requirementsthat would
be imposed on the licensed insurer if it were then to be granted a
licence for the first time.

166 Imposition of civil penalty on or censure of licensed insurer

)

2

3

(4)

)

If the Authority is satisfied that alicensed insurer has contravened its
licence or this Act or the regulations or the Insurance Industry Deed,
the Authority may, instead of suspending the insurer’s licence:

(@  imposeacivil penalty on theinsurer not exceeding $50,000, or
(b)  issuealetter of censureto the insurer.

Before imposing acivil pendty, the Authority is required to refer the
meatter to a special committee for advice and to consider any advice
provided by the committee.

Any such speciad committee:

(@  istocomprisethe Chairperson of the Board of Directors of the
Authority, a nominee of the Insurance Council of Austrdia
Limited and another member nominated jointly by the
Authority and that Council, and

(b) is required to give the licensed insurer concerned an
opportunity to make written submissions with respect to the
aleged contravention, but is not required to conduct a hearing
into the matter.

If that Council fails to make a nomination for the purposes of
congtituting any such specia committee within the time required by
the Authority, the Minister may make that nomination on its behalf.

A civil penalty that has been imposed under this section may be
recovered by the Authority in a court of competent jurisdiction as a
debt due to the Authority.

A civil pendty that is paid or recovered is payable into the Motor
Accidents Authority Fund.

167 Cancellation of licences (cf s 107 MAA)

)

The Authority may, by notice served on the licensed insurer, cance a
licence granted under this Part.
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)
3

(4)

®)
(6)

(7)

The Authority may cance a licence for any reason it thinks fit, but
must give the reasons for its decision.

Without affecting the generdity of subsection (2), the Authority may
cancel alicence for reasons that relate to the motor accidents scheme
under this Act generdly, whether or not the reasons relate to the
efficiency and conduct of the licensed insurer.

The Authority mugt, as far as practicable, give a licensed insurer
whose licence it proposes to cancd an opportunity to make
representations on the matter.

A licence surrendered by alicensed insurer is not cancelled until the
Authority approves of the surrender.

The Authority must not cancel a licence unless the Authority is
satisfied that the licensed insurer has discharged al of its past, present
and future liabilities:

(@  under any third-party policy in respect of which it is the
insurer, and

(b)  tothe Motor Accidents Authority Fund, and
()  toany other licensed insurer,

or that the insurer has provided security or entered into other
arrangements satisfactory to the Authority in respect of thoseliabilities.

If the Authority is unable to cancel a licence because of any such
lidbilities, the Authority may, instead, impose a condition on the
licence that prohibits the insurer from issuing any further third-party
policies.

Assignment of policies following cancellation of licence and in other
cases (cf s 108 MAA)

)

2

In this section:

insurer meansalicensed insurer, and includes a person whose licence
has been cancelled or has otherwise ceased to bein force.

The Authority may assign the third-party policies of an insurer to
another insurer if:

(@&  thelicenceof theinsurer is cancelled or otherwise ceasesto be
in force, or

(b)  the Authority is satisfied that it is necessary to do so to ensure
compliance with any conditions to which alicence is subject.
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(4)

)

(6)
()

Policies may be assigned under this section by notice served by the
Authority on the insurers concerned.

On the service of any such notice:

(@ the palicies of insurance to which it relates are cancelled as
from the date and time specified in the notice, and

(b)  the insurer to whom those policies are assigned is taken (as
from the time and date of cancdlation) to have issued
third-party policies on the sameterms as, and for the balance of
the periods of, those policies.

Onthe cancellation of athird-party policy under subsection (4) (a), the
insurer whose policy is cancelled must pay to the insurer to whom the
policy is assigned:

(@ the same proportion of the premium paid or to be paid in
respect of the policy as the balance of the indemnity period of
the policy bears to the whole indemnity period of the policy,
and

(b)  such additional amount as the Authority directs relating to the
income from investment and the management fee with respect
to the premium.

Any amount payable under subsection (5) to an insurer may be
recovered by theinsurer asadebt in acourt of competent jurisdiction.

The effect of the cancellation of athird-party policy under this section
is to terminate the indemnity period of the policy but, subject to this
section, without affecting any right, obligation or liability acquired,
accrued or incurred under the policy in respect of that period beforeits
termination.

Records and evidence relating to licences (cf s 109 MAA)

(1)

)

The Authority must keep recordsin relation to al licences granted by
the Authority under this Part, including particulars of:

(@&  thegranting, refusal, conditions, suspension and cancellation of
licences, the assignment of licences and notices served under
section 165, and

(b)  such other matters relating to licences as the Authority thinks
fit.

A certificate purporting to be signed by the Genera Manager of the
Authority and certifying that on any date or during any period specified
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in the certificate the particulars set forth in the certificate as to any of
the matters referred to in subsection (1) did or did not appear on or
from therecordsis (without the production of any record or document
on which the certificate isfounded) admissible in any proceedingsand
is evidence of the particulars certified in and by the certificate.

170 Reviews of licensing decisions by Administrative Decisions Tribunal (cf
s 109A MAA)

(1)

2

A person may apply to the Administrative Decisions Tribuna for a
review of any of the following decisions of the Authority under this
Part:

(@ adecisgon to refuse the person’s application for alicence,
(b) adecision to impose acondition on the person’s licence,

(c) adecison to vary any condition imposed on the person’s
licence,

(d adecison to refuseto grant gpproval to the person to assign a
licence,

(e adecisgon to suspend the person’s licence,
()  adecidgon to impose afine on the person,
() adecison to cancel the person’slicence.

Despite the provisions of Division 2 of Part 3 of Chapter 5 of the
Administrative Decisions Tribunal Act 1997, the Tribunal may not
order that adecisionreferred to in subsection (1) be stayed pending the
determination of an application for its review.

Part 7.2 Supervision of licensed insurers

171 Authority guidelines for market practice

(1)

@)
3

(4)

The Authority may issue to licensed insurers guidelines with respect
to the issue of third-party policies.

The Authority may amend, revoke or replace any such guidelines.

The Authority is to consult licensed insurers before it issues, amends
or replaces any such guidelines.

It is a condition of alicence granted under Part 7.1 that the licensed
insurer must comply with the guidelines in force under this section.
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173

(1)

2

3
(4)

®)

A licensed insurer must, within such time after the end of each quarter
and each year asis determined by the Authority, notify the Authority
of the amount of insurance premiums received by it in relation to al
third-party policies taken to have been issued by it during that quarter
or year.

The Authority must, after notifications have been received from al
licensed insurers in respect of a quarter or year, determine, in relaion
to each insurer, the proportion that the insurance premiums for
third-party policiesreceived by theinsurer for the quarter or year bears
to the aggregate amount of insurance premiumsfor third-party policies
received by al licensed insurers for the quarter or year.

The Authority may round a proportion determined under this section
to one-tenth of a percent.

After determining the proportion for each licensed insurer, the
Authority must inform al licensed insurers of the proportions so
determined.

In this section:

quarter means a quarter ending on the last day of September,
December, March and June in each year.

year means ayear commencing on 1 July.

Business plans of licensed insurers (cf s 110 MAA)

@)

2

3

(4)

A licensed insurer must prepare and deliver to the Authority a
business plan for its third-party insurance business as soon as
practicable after it is requested to do so by the Authority.

The licensed insurer must revise its business plan:
(@  whenever it departs significantly from its business plan, and

(b) at such intervas of not less than 12 months as the Authority
directs.

Thelicensed insurer must, asfar as practicable, conduct itsthird-party
insurance business in accordance with its current business plan, but if
it departs sgnificantly from that plan the insurer must notify the
Authority accordingly.

A business plan must be prepared in accordance with such guiddines
asthe Authority determines from time to time and notifies to licensed
insurers.
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(5) A business plan must describe the manner in which the insurer’s
third-party insurance business is to be conducted (including claims
handling, management, expenses and systems).

(6) Itisacondition of alicence granted under Part 7.1 that the licensed
insurer must comply with this section.

(7) Inthis section, a reference to the third-party insurance business of a
licensed insurer is a reference to any business associated with

third-party policies.

Re-insurance arrangements of licensed insurers (cf s 111 MAA)

(1) Itisacondition of alicence granted under Part 7.1 that the licensed
insurer must notify the Authority of:

(@  particulars of arrangements made or proposed to be made for
re-insurance in respect of liabilities under third-party policies
issued by the licensed insurer, and

(b) thetermsof any approval of the Insurance and Superannuation
Commissioner under the Insurance Act 1973 of the
Commonwedlth in respect of any such re-insurance.

(2) A licensed insurer must not, without the prior written consent of the
Authority, effect any form of re-insurance if the aggregate premium
payable for the re-insurance exceeds 15% of the gross direct premium
written by the insurer.

Investment of funds of licensed insurer (cf s 112 MAA)

(1) Itisacondition of alicence granted under Part 7.1 that the licensed
insurer, if required to do so by the Authority, must provide the
Authority with details of the way in which its third-party funds and
other funds are invested.

(2) Thethird-party funds of alicensed insurer are the funds of the insurer
derived from the payment of insurance premiums for third-party
policies and from their investment.

Accounts, returns and other records of licensed insurer (cf s 113 MAA)

(1) A licensed insurer must keep such accounting and other records in
relation to the business or financia position of the insurer:

(&  asmay be prescribed by the regulations, and

(b)  subject to the regulations, as may be directed by the Authority
by notice served on the insurer.
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)
3

(4)

)
(6)

)
(8)

The regulations may prescribe the manner in which financia
transactions are to be accounted for in any such records.

A licensed insurer must lodge with the Authority returnsin relation to
the business or financiad postion of the insurer in such form,
containing such particulars and accompanied by such documents:

(&  asmay be prescribed by the regulations, and

(b)  subject to the regulations, as may be directed by the Authority
by notice served on the insurer.

Returns must be lodged:

(@  subject to paragraph (b), within 6 weeks after each 31 March,
30 June, 30 September and 31 December, or

(b)  at such other times as the Authority, by notice served on the
insurer, directs.

The regulations may require returns, and documents accompanying
returns, to be certified by an auditor or by an actuary.

A licensed insurer who contravenes any requirement imposed on the
insurer by or under this section is guilty of an offence.

Maximum penalty: 100 penalty units.

The Authority may make publicly available a copy of any return, and
any documents accompanying a return, under this section.

In this section:

accounting recordsinclude invoices, receipts, orders for the payment
of money, bills of exchange, cheques, promissory notes, vouchers and
other documents of prime entry, and a so include such working papers
and other documents as are necessary to explain the methods and
caculations by which accounts are made up.

Audit of accounting records and of compliance with guidelines (cfs 114

MAA)

(1)

The Authority may appoint an appropriately qualified person to audit
or ingpect, and report to the Authority on, the accounting and other
records relating to the business or financial postion of a licensed
insurer, including accounting and other records relating to:

(@  the manner in which its third-party funds and other funds are
invested, or

(b)  compliance with any guideline under this Act.
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3
(4)
©)

(©)

()

8

under this section, entitled to ingpect the accounting and other records
of the licensed insurer.

A licensed insurer must provide dl reasonable assistanceto enablethe
exercise of those functions.

A person must not wilfully obstruct or delay a person exercising a
function under this section.

A person exercisng functions under this section has qudified
privilegein proceedingsfor defamation in respect of any statement that
the person makes oraly or in writing in the course of the exercise of
those functions.

A licensed insurer or another person who contravenes any requirement
imposed on the insurer or other person by or under this section is
guilty of an offence.

Maximum penalty: 100 penalty units.

The Authority may from time to time carry out an audit to determine
the profitability of alicensed insurer and for that purpose may exercise
the functions of a person appointed under subsection (1). The
Authority is to report on any such audit to the Parliamentary
Committee, on a confidential basis.

In this section, accounting records has the same meaning asin section
173.

178 Information and documents as to business and finances to be supplied
to Authority by insurers and former insurers (cf s 115 MAA)

(1)

)

In this section:

documents includes returns and accounts furnished under the
Corporations Law and the Insurance Act 1973 of the Commonwealth.

insurer means alicensed insurer or aformer licensed insurer.
The Authority may require an insurer:

(@ todisclosetothe Authority specified information relating to the
business and financia position of the insurer or of any
corporation which isarelated corporation (within the meaning
of the Corporations Law), or

(b)  to forward to the Authority, or make available for inspection,
specified documents, or copies of or extracts from specified
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3)

(4)

©)

(6)

1)

documents, kept by the insurer or by any corporation which is
such arelated corporation.

Subsection (2) extends to requiring:
(@ financid information that is or may be relevant to the

consideration by the Authority of insurance premiums filed by
the insurer under this Act, and

(b)  information about the cost of claims handling incurred by the
insurer, about the settlement of claims by the insurer, and

() information about other matters concerning the insurer,

but this subsection does not affect the generality of subsection (2),
section 26 or any other provision of this Act regarding the obtaining of
information by the Authority, and does not limit any other manner in
which the Authority may obtain information.

A requirement under this section:
(@  must be madein writing and served on the insurer, and

(b)  must specify the manner in which and the time within which
the requirement is to be complied with.

The manner in which a requirement is to be complied with may
include the supply to the Authority of a certificate by a registered tax
agent, a registered company auditor (within the meaning of the
Corporations Law) or an actuary approved by the Authority asto the
correctness of any specified information or specified documents (or
copies of or extracts from specified documents).

Unless the insurer satisfies the court that it is not within its power to
comply with the requirement, an insurer that fails to comply with a
requirement under this section is guilty of an offence.

Maximum penalty: 100 penalty units.

Reports about insurers (cf s 132C MAA)

The Authority may from time to time forward to the Minister reports
relating to:

(@  theleve of compliance by insurers with:
0] any requirements of this Act, and
(i)  anyconditionsof licencesunder thisAct (including any
guidelines under this Act), and
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3
(4)

©)
(6)

(b)  complaints made about insurers, and any other matters relating
to insurers, in connection with any matters to which this Act
relates.

A report may relate to insurers generaly, or to any classof insurers, or
to any particular insurers.

A report may identify particular insurers.

A report may include such observations and recommendations as the
Authority thinks fit.

The Minister may make areport public and may lay areport or cause
it to be laid before both or either of the Houses of Parliament.

Nothing in this section affects reportsthat may be made apart fromthis
section.

180 Power of Supreme Court to deal with insurers unable to meet liabilities
(cf s 116 MAA)

@)

2

3)

The Supreme Court may, on the application of the Authority, make
such orders asthe Supreme Court considers necessary or desirablefor
the purpose of protecting the interests of the holders of third-party
policies taken to have been issued by a licensed insurer or a former
licensed insurer.

The Supreme Court may make such an order if it is satisfied that the
licensed insurer or former licensed insurer:

(@  isnot ableto meet theinsurer’sliabilities under the third-party
policies or may not be able to do o, or

(b) has acted or may act in a manner that is prgudicia to the
interests of the holders of the third-party policies.

Without limiting the generality of subsection (1), the Supreme Court
may make the following orders:

(&  an order regulating the administration and payment of claims
under the third-party policies,

(b)  anorder prohibiting or regulating the transfer or disposal of, or
other dedling in, the assets of the licensed insurer or former
licensed insurer,

(¢ an order requiring the licensed insurer or former licensed
insurer to discharge its liabilities under the third-party policies
out of itsassetsand the assets of any related corporation (within
the meaning of the Corporations Law),
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(6)
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(8

©)

(10)

11

(d)  anorder gppointing areceiver or receiver and manager, having
such powers as the Supreme Court orders, of the property or
part of the property of the licensed insurer or former licensed
insurer or of any such related corporation.

If an agpplication is made to the Supreme Court for an order under
subsection (1), the Supreme Court may, if initsopinion it isdesirable
to do so, before considering the application, grant an interim order,
being an order of the kind applied for that is expressed to have effect
pending the determination of the application.

If an agpplication is made to the Supreme Court for an order under
subsection (1), the Supreme Court is not to require the Authority, asa
condition of granting an interim order, to give any undertaking as to
damages.

TheAuthority isto givethe Australian Prudential Regulation Authority
and the Australian Securities and Investments Commission notice of
itsintention to apply for an order under this section.

The Austrdian Prudential Regulation Authority and the Audtralian
Securitiesand Investments Commission each has aright to appear and
be heard in proceedings for an order under this section.

If the Supreme Court has made an order under this section, the
Supreme Court may, on application by the Authority or by any person
affected by the order, make a further order rescinding or varying the
first mentioned order.

A person who contravenes, whether by act or omission, an order made
by the Supreme Court under this section that is applicable to the
person is guilty of an offence.

Maximum pendty: 20 penalty units or imprisonment for 6 months, or
both.

The Supreme Court is not to exercise its powers under this section in
respect of a corporation which isin the course of being wound up.

The powers of the Supreme Court under this section are in addition to
any other powers of the Supreme Court.

181 Notification to Authority of certain defaults in relation to insurers (cf s
117 MAA)

)

A licensed insurer and a former licensed insurer must notify the
Authority in writing of the occurrence of any of the events or things
referred to in section 165 (paragraphs (a), (€), (j) and (m) excepted)
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within 21 days after the event or thing happens (whether within or
outside the State).

(2) A licensed insurer must notify the Authority in writing of:

(&  adecrease or proposed decrease in the issued capita of the
insurer within 21 days after the decrease or proposal to effect
the decrease, and

(b)  thereceipt by theinsurer of any Part A, B, C or D statement as
defined for the purposes of the Corporations Law.

Maximum penalty: 100 penalty units.

182 Powers of entry and inspection by authorised officers of Authority (cf
s 118 MAA)

(1) Inthissection:

authorised officer means an officer of the Authority, or other person,
in ether case authorised by the Authority for the purposes of a
specified investigation under this section.

insurer means a licensed insurer or a former licensed insurer, and
includes any insurance broker or commisson agent engaged in
third-party insurance business.

premisesincludes any structure, building, aircraft, vehicle, vessdl and
place (whether built on or not).

(2) Anauthorised officer may:

(&  on production of his or her authority, enter at any reasonable
hour any premises (not being a dwelling-house) used, or that
the authorised officer reasonably suspects to be used, by an
insurer for conduct of the insurer’s business or the storage or
custody of any document, and

(b) remain in or on those premises while exercising any power
conferred by this section, and

()  requireaninsurer or any other person in or on those premises
to produce any such document that isin his or her possession
or under his or her control and is capable of being produced,
and

(d)  require an insurer or any other person having possession or
control of any such document that is not written, or is not
written in the English language, or is not decipherable on sight,
to produce a statement, written in the English language and
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(f)

decipherable on sight, of the information contained in the
document, and

inspect, or make copies of or take extracts from, a document
produced pursuant to paragraph (c) or a statement produced
pursuant to paragraph (d), or retain such a statement, and

require an insurer or any other person in or on those premises
to answer questions relating to:

0] the business or financial position of an insurer, or

(i)  the observance of this Act or the regulations.

(3) A person must not:

@
(b)
©
(d)

refuse or fail to allow an authorised officer to enter premises
under this section, or

wilfully obstruct or delay an authorised officer when exercising
any powers under this section, or

unreasonably refuse or fail to produce adocument or statement
to an authorised officer under this section, or

if an authorised officer informs a person that by virtue of this

Act the person is obliged to answer questions relating to any

matter referred to in subsection (2) (f):

0] refuse or fail to answer such aquestion, or

(i)  giveananswer to such aquestion that the person knows
isfase or mideading in amateria particular.

Maximum penalty: 50 penalty units.

(4) A person may not refuse to answer aquestion under subsection (2) on
the ground that it might tend to incriminate the person, but neither the
question nor the answer is admissible in any civil or crimina
proceedings against the person other than proceedings for an offence
under this section.

183 Proceedings for failure to comply with licence (cf s 118A MAA)

No proceedings may be taken against alicensed insurer for falure to
comply with the terms of the licensed insurer’s licence or this Act or
the regulations, except by the Authority.
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Part 7.3 Insolvent insurers

184 Interpretation (cf s 119 MAA)

@)

2

3)

In this Part:

insolvent insurer means an insurer to whom an order of the Minister
in force under section 185 relates.

insurer meansalicensed insurer or aformer licensed insurer, but does
not include an insolvent insurer.

third-party policy issued by an insolvent insurer means:

(@  athird-party policy issued by an insolvent insurer, whether
before or after the insurer became an insolvent insurer, or

(b)  athird-party policy, issued by a person other than an insolvent
insurer, in respect of which an insolvent insurer has (whether
before or after becoming an insolvent insurer) entered into a
contract or an arrangement whereby the insolvent insurer is (or
would but for its dissolution be) liable to indemnify the person
againgt liability of the person under the policy.

In this Part, a reference to a liquidator or to a provisiona liquidator
includes a reference to a liquidator or a provisiond liquidator
gppointed outside New South Wales.

So far asthe legidative power of Parliament permits, the liquidator of
an insolvent insurer has outsde New South Wales the functions
conferred or imposed on the liquidator by this Part, in addition to
having those functions within New South Wales.

185 Insolvent insurers (cf s 120 MAA)

@)

2

If the Minister issatisfied that aliquidator or provisiona liquidator has
been appointed in respect of an insurer, or that an insurer has been
dissolved, the Minister may, by order published in the Gazette, declare
that the insurer is an insolvent insurer for the purposes of this Part.

The Minigter is to consult with the Australian Prudential Regulation
Authority and the Australian Securities and Investments Commission
before making an order under this section.
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186 Liquidator to notify Nominal Defendant of claims (cf s 121 MAA)

The liquidator of an insolvent insurer must, on receiving any clam
relating to any third-party policy issued by the insolvent insurer,
forward the claim to the Nomina Defendant.

Maximum penalty: 20 pendty units.

187 Delivery of documents to Nominal Defendant (cf s 122 MAA)

The liquidator of an insolvent insurer must, whenever requested to do
s0 by the Nomina Defendant:

@

(b)

ddiver to the Nominal Defendant all documents relating to
third-party policies issued by the insolvent insurer and all
clamsor judgments madein respect of any such policiesinthe
liquidator’ s possession, and

supply to the Nominal Defendant al information in the
liquidator’ s possession relating to any such policies or any such
clams or judgments.

Maximum penaty: 20 pendty units.

188 Appointment of Nominal Defendant as agent and attorney of insured (cf

s 123 MAA)

(1) The Nominal Defendant is by this section appointed as the agent and
attorney of the person insured under athird-party policy issued by an
insolvent insurer.

2

As agent and attorney of such a person, the Nomina Defendant may
exercise the rights and discharge the obligations of the person:

@

(b)

(©

for the purpose of dealing with and findising any claim against
which the person is indemnified under the third-party policy,
and

for the purpose of satisfying any such claim or any judgment
against which the person is indemnified under the third-party
policy, and

for any other purpose prescribed by the regulations.

(3) Asagent and atorney of such a person, the Nomina Defendant may
exercise the rights of the person in connection with the third-party

policy:
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(4)
©)

(6)

()

(8)

(@  for the purpose of proving in the winding-up of the insolvent
insurer and receiving any dividends or other money payableto
the person in the winding-up, and

(b)  for the purpose of recovering any money which the person is
entitled under the third-party policy to recover from the person
who issued the policy, being a policy referred to in paragraph
(b) of the definition of third-party policyissued by an insolvent
insurer in section 184, and

() for any other purpose prescribed by the regulations.

The Nominal Defendant may exerciserightsand discharge obligations
as agent in the name of the person concerned, or in its own name.

All rights vested in an insurer and all obligations imposed on an
insurer, being rights or obligations:
(@  arising from or relating to a third-party policy issued by an
insolvent insurer to a person, and
(b)  which may or must be exercised or discharged for the purpose
of:
0] dedling with and finalising any claim, or
(i)  satisfying any claim or judgment, against which the
person is indemnified under the policy,

are vested in or imposed on the person.

Subsection (5) is not to be construed so as to vest in or impose on a
person, or to affect in any other way:

(@ aright of an insurer to be indemnified by a re-insurer or an
obligation of an insurer to indemnify a person, or

(b)  any other prescribed right or obligation.

If the Nominal Defendant is, under this section, empowered to
exercise any rights, or to discharge any obligations, of a person as
agent and attorney, the person is not entitled, without the consent of
the Nominad Defendant, to exercise those rights or discharge those
obligations.

The appointment effected by this section may be revoked only by an
Act.
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(9) If theNomina Defendant isthe agent and attorney of aperson insured

under athird-party policy issued by an insolvent insurer, the Nominal
Defendant is also the agent and attorney for the purposes of this Part
of any person who is authorised by this Act to take proceedings for
damages against the insolvent insurer under the third-party policy.

189 Payments to insured or liquidator (cf s 124 MAA)

@)

)

3

Where a person insured under a third-party policy issued by an
insolvent insurer has satisfied (whether before or after the insurer
became an insolvent insurer for the purposes of this Part) any claim or
judgment in respect of which the person has not been indemnified
under that policy, the Nominal Defendant may pay from the Nominal
Defendant’ s Fund to the person an amount equa to the whole or any
part of the amount paid by the person in satisfaction of the claim or
judgment.

Where the liquidator of an insolvent insurer has satisfied (whether
before or after theinsurer became an insolvent insurer for the purposes
of this Part) any clam or judgment in respect of which a person is
entitled to be indemnified under a third-party policy issued by the
insolvent insurer, the Nominal Defendant may pay from the Nominal
Defendant’s Fund to the liquidator an amount equa to the whole or
any part of the amount paid by the liquidator in satisfaction of the
clam or judgment.

Where:

(@&  apayment is made under subsection (1) to a person in respect
of aclam or judgment, the Nomina Defendant istaken, to the
extent of the payment, to have satisfied the claim or judgment
as agent and attorney of the person, or

(b) apayment is made under subsection (2) to the liquidator of an
insolvent insurer in respect of a claim by or on behaf of any
person or a judgment for the benefit of any person, the
Nomina Defendant is taken, to the extent of the payment, to
have satisfied the claim or judgment as agent and attorney of
the person in respect of whom the payment is made.
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(4) Thepowersconferred by subsections (1) and (2) are exercisable a the

absolute discretion of the Nominal Defendant and neither of those
subsections operates nor the exercise of any of those powers operates
s0 asto confer, directly or indirectly, any right on any person to whom
apayment isor may be made under those subsections or on any other

person.

190 Application of Nominal Defendant’s Fund (cf s 125 MAA)

(1)

Out of the Nominal Defendant’ s Fund, the Nomina Defendant;

(@  isto pay theamount of any claim or judgment arising from or
relating to any third-party policy issued by aninsolvent insurer,
being a clam or judgment that it proposes to satisfy as agent
and attorney of a person, and any other amounts required by
this Part to be paid from that Fund, and

(b) isentitled to be indemnified againgt al payments made by it
and all costs and expensesthat it may incur in or in connection
with the exercise of its functions under this Part.

(2) Where a payment is made by the Nomina Defendant as agent and

attorney of a person, being a payment authorised by this Part, the
Nomina Defendant is not entitled to recover the amount of that
payment from the person.

191 Recovery of amounts under contracts or arrangements for re-insurance
(cf s 126 MAA)

To the extent that any amounts are paid out of the Nominal
Defendant’s Fund in respect of a clam or judgment pursuant to
section 190 the Nominal Defendant is, where an insolvent insurer (if
it had provided indemnity to that extent under a third-party policy)
would have been entitled to recover any sum under a contract or
arrangement for re-insurance, entitled to the benefit of and may
exercise the rights and powers of the insolvent insurer under that
contract or arrangement so as to enable the Nominal Defendant to
recover from the re-insurer and pay into the Nomina Defendant’s
Fund the amount due under that contract or arrangement.

192 Payments of compensation when insolvent insurer dissolved (cf s 127
MAA)

(1) When an insolvent insurer has been dissolved, the payments under

judgments relating to third-party policies issued by the insolvent
insurer which would, but for the dissolution taking place, be payable
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193

194

195

)

3

(4)

by the insolvent insurer are to continue and are to be paid out of the
Nominal Defendant’s Fund by the Nominal Defendant.

When an insolvent insurer has been dissolved, a person who would
have had, but for the dissolution of the insolvent insurer, an
entitlement to payment of any amount arising from or relating to any
third-party policy issued by the insolvent insurer (being a policy in
respect of which the insolvent insurer is the insurer) is entitled to
payment of that amount out of the Nomina Defendant’s Fund.

A person referred to in subsection (2) may make a claim against the
Nomina Defendant in respect of an entitlement to payment of an
amount under that subsection.

The Nomina Defendant is entitled to deal with and finadlise a claim
made under subsection (3) in relation to athird-party policy issued by
an insolvent insurer to the same extent as it would have been entitled
to do so if the insolvent insurer had not been dissolved.

Borrowings for the purposes of the Nominal Defendant’s Fund (cfs 127A
MAA)

The Nomina Defendant may from time to time borrow such amounts
astheNomina Defendant considersare necessary to satisfy clamsand
judgments arising from or pertaining to third-party policiesissued by
an insolvent insurer which would otherwise be unable to be met from
the money in the Nomina Defendant’s Fund.

Inspection of documents by person authorised by Minister (cf s 128
MAA)

The liquidator of an insolvent insurer must, whenever requested to do
s0 by a person authorised by the Minister, make any documents
relating to third-party policiesissued by the insolvent insurer and any
clams or judgments made in respect of any such policies in the
liquidator’ s possession available for ingpection by that person.

Maximum penalty: 20 pendty units.

Nominal Defendant may take certain legal proceedings (cf s 129 MAA)

(1)

If:

(@ theliquidator of an insolvent insurer applies to any court for
directions in relation to any particular matter arising under the
winding-up, or
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3

(b) theexercise by the liquidator of an insolvent insurer of any of
the liquidator’s functions, whether under this Part or not, is
challenged, reviewed or cdled into question in proceedings
before any court, or

()  any other matter that concerns or may affect the operation of
this Part israised in proceedings before any court,

the Nominal Defendant may intervene at any stage of the proceedings
before that court, by counsel or agent, and the Nomina Defendant
thereupon becomes a party to, and has al therights of aparty to, those
proceedings before that court, including the right to appeal against any
order, judgment or direction of the court.

In any case in which the Attorney General might take proceedings on
the relation or on behaf of or for the benefit of a person who is (or
who would but for the dissolution of theinsolvent insurer be) entitled,
under a third-party policy issued by an insolvent insurer, to be
indemnified againgt aclaim or judgment arising from or relating to the
policy, being proceedings for or with respect to enforcing or securing
the observance of any provision made by or under this Part, any Act
or any rule of law, the Nominal Defendant is taken to represent
sufficiently theinterests of the public and may take the proceedingsin
its own name.

The Nominal Defendant is entitled to be paid, out of the Nomina
Defendant’ s Fund, all the costs and expensesincurred by the Nominal
Defendant in exercising the powers conferred by this section.

196 Insurers or other persons may act for Nominal Defendant (cf s 130 MAA)

The Nominal Defendant may appoint a licensed insurer or other
person as its agent for the purposes of exercising its functions under
this Part.

197 Regulations (cf s 131 MAA)

The regulations may make provision for or with respect to the
gpplication, with such modifications as may be provided by the
regulations, of any of the provisons of this Act in relation to the
dealing with or finalising of claims, or the satisfying of judgments, by
the Nomina Defendant as agent and attorney of a person under this
Part.
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Chapter 8 Administration

Part 8.1 Motor Accidents Authority

Division 1 Constitution of Authority

198

199

Constitution of Authority (cf s 83 MAA)

(1) Thereiscongtituted by this Act a corporation with the corporate name
of the Motor Accidents Authority of New South Wales.

(2) The Authority is, for the purposes of any Act, a statutory body
representing the Crown.

Board of Directors (cf s 84 MAA)

(1) Thereisto beaBoard of Directors of the Authority.

(2) TheBoard isto congist of the following directors:
(@  the Generd Manager of the Authority,

(b) 5 part-time directors appointed by the Governor on the
recommendation of the Minister.

(3) Of the part-time directors:
(@  oneisto be appointed as the Chairperson of the Board, and
(b)  oneisto beappointed asthe Deputy Chairperson of the Board.

(4) A person can be both a director of the Board and a member of the
Motor Accidents Council.

(5) Schedule 1 has effect with respect to the Board.

200 General Manager (cf s 86 MAA)

The Generd Manager of the Authority isthe General Manager holding
officeas such under Part 2 of the Public Sector Management Act 1988.
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Constitution of Authority

201 Staff of Authority (cf s 89 MAA)

(1)

)
3
(4)
©)
(6)

Division 2

Such gaff as may be necessary to enable the Authority to exerciseits
functions may be employed under Part 2 of the Public Sector
Management Act 1988.

The Authority may arrange for the use of the services of any staff or
facilities of a government department or a public or local authority.

The Authority may, with the approvd of the Minister, employ casud
staff to assist it in the exercise its functions.

Part 2 of the Public Sector Management Act 1988 does not apply to or
in respect of the employment of casua staff under this section.

The Authority may engage such consultants as the Authority requires
to assst it in the exercise of its functions.

For the purposes of this Act, a person who is employed under
subsection (1) or (3) or whose services are made use of under
subsection (2) is an officer of the Authority.

Management of Authority

202 The Minister (cf s 88 MAA)

)

)

3

(4)

If the Minister issatisfied that it isdesirable in the public interest to do
S0, the Minister may, by noticein writing to the Board of Directors of
the Authority or the Generd Manager of the Authority, givedirections
to the Board or General Manager with respect to the exercise of their
respective functions.

The Board of Directors of the Authority and the Generd Manager of
the Authority must comply with any direction given under this section
by the Minister to the Board or General Manager, asthe case requires.

The Authority must include in its annua report particulars of each
direction given under this section during the year to which the report
relates.

Except as provided by this or any other section of this Act, the Board
of Directorsof the Authority and the General Manager of the Authority
are not, in the exercise of their respective functions, subject to the
control and direction of the Minister.
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203 Board of Directors (cf s 85 MAA)

204

205

(1) The Board of Directors of the Authority has the function of
determining the administrative policies of the Authority.

(2) In exercisng that function, the Board must ensure that, as far as
practicable, the activities of the Authority are carried out properly and
efficiently.

General Manager (cf s 87 MAA)

(1) SubjecttothisDivision, theaffairs of the Authority are to be managed
and controlled by the Genera Manager of the Authority.

(2) Any act, matter or thing done in the name of, or on behaf of, the
Authority by the Genera Manager of the Authority is taken to have
been done by the Authority.

Delegation of functions (cf s 96 MAA)

(1) The Authority may delegate to an authorised person any of the
functions of the Authority (other than this power of delegation).

(2) A ddegate may sub-delegate to an authorised person any function
delegated by the Authority if the delegate is authorised in writing to do
s0 by the Authority.

(3) Inthissection:
authorised person means.
(@  anofficer of the Authority, or

(b) aperson of aclass prescribed by the regulations or of a class
approved by the Board of Directors of the Authority.

Division 3 Functions of Authority

206

Functions of Authority (cf ss 36, 90 MAA)

(1) TheAuthority has such functions as are conferred or imposed on it by
or under this or any other Act.
Note. The Authority has, for example, functions conferred under Chapter 2 in

connection with third-party insurance and as the Nominal Defendant and Chapter
7 in connection with the licensing and control of insurers.
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Functions of Authority

(2) The Authority aso has the following functions:

3)

@

(b)
©
(d)
©
(f)

(¢)

(h)

to monitor the operation of the motor accidents scheme under
this Act, and in particular to conduct (or arrange for other
persons to conduct) research into and to collect statistics or
other information on the level of damages awarded by the
courts, the handling of claims by insurers and other matters
relating to that scheme,

to advise the Minister as to the administration, efficiency and
effectiveness of that scheme,

to publicise and disseminate information concerning that
scheme,

to issue and keep under review relevant guidelines under this
Act,

to provide an advisory serviceto assist claimantsin connection
with the claims assessment procedure under this Act,

to provide funding for:

0] measures for preventing or minimising injuries from
motor accidents, and

(i)  safety education,

to provide administrative and other support to the Motor

Accidents Council, sufficient to assist the Council to meet its

priorities,

to provide advice and make recommendations to the Motor

Accidents Council on such matters as the Council requests or

the Authority considers appropriate.

The Authority has the following functions in relation to the provision
of acute care, treatment, rehabilitation, long term support and other
services for persons injured in motor accidents:

@
(b)

(©

(d)

to monitor those services,
to provide support and funding for programs that will assist
effective injury management,

to provide support and funding for research and education in
connection with those services that will assist effective injury
management,

to devel op and support education programsin connection with
effective injury management.
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(4) TheAuthority isnot prevented from exercising any function that isthe
same as or Smilar to a function being exercised or capable of being
exercised by the Motor Accidents Council.

Part 8.2 Motor Accidents Council

207 Constitution of Council

(1) Thereiscondituted by this Act acorporation with the corporate name
of the Motor Accidents Council of New South Wales.

(2) TheMotor Accidents Council issubject to the control and direction of
the Minister, except in relation to the contents of any advice, report or
recommendation given to the Minister or the Authority.

208 Membership and procedure of Council

(1) The Motor Accidents Council is to consist of the following 12
members:

(@  theChairperson of theBoard of Directorsof the Authority, who
is to be the Chairperson of the Council,

(b) the Deputy Chairperson of the Board of Directors of the
Authority, who isto be the Deputy Chairperson of the Council,

(00 2 personsinvolved in the insurance industry appointed by the
Minister after consultation with the Insurance Council of
Audtradia,

(d)  2lega practitionersappointed by theMinister after consultation
with the Councils of the Law Society and Bar Association,

(8 2 hedth practitioners agppointed by the Minister after
consultation with the Australian Medical Association (NSW
Branch) and such other associations of hedlth practitioners as
the Minister considers appropriate,

() 1 person not involved in the insurance industry appointed by
the Minister on the nomination of the NRMA,

(90 1 personappointed by the Minister after consultation with such
associations concerned with injured persons as the Minister
considers appropriate,

(h) 1 personappointed by the Minister after consultation with such
consumer organisations as the Minister considers appropriate,
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(i)

the General Manager of the Authority.

(2) Schedule 2 has effect with respect to the Motor Accidents Council.

209 Functions of Council
(1) Thefunctions of the Motor Accidents Council are as follows:

2
3

(4)

@

(b)
(©
(d)

©

to advise and make recommendations to the Authority on, and
to keep under review, the MAA Medicd Guideinesand MAA
Claims Assessment Guidelines,

to monitor the operation of the services provided under thisAct
for the assessment of injuries and the assessment of claims,

to monitor the operation of Part 3.2 (Early payment for
treatment of injured persons),

to advise the Board of Directors of the Authority or the
Minister (through the Board) on any matter relating to the
motor accidents scheme under this Act that the Council
consders appropriate or that the Board or Minister refersto the
Council for advice,

such other functions as are conferred or imposed on it by or
under this or any other Act.

The Motor Accidents Council isto exercise its functions consistently
with the objects of this Act set out in Chapter 1.

The Motor Accidents Council may seek advice from any appropriate
source, and accordingly is not limited to seeking advice from bodies
congtituted under this Act.

The Motor Accidents Council is not prevented from exercising any
function that isthe same as or similar to afunction being exercised or
capable of being exercised by the Authority.
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Part 8.3 Supervision of Authority and Motor Accidents

Council

210 Appointment of Parliamentary Committee

@)

)

As soon as practicable after the commencement of this Part and the
commencement of thefirst session of each Parliament, acommittee of
the Legidative Council is to be designated by resolution of the
Legidative Council as the designated committee for the purposes of
this Part.

The resolution of the Legidative Council is to specify the terms of
reference of the committee so designated which are to relate to the
supervision of the exercise of the functions of the Authority and the
Motor Accidents Council under this Act.

Part 8.4 Financial provisions

211 Definitions (cf s 92 MAA)

In this Part:
financial year means ayear commencing on 1 July.

Fund means the Motor Accidents Authority Fund established under
this Part.

premium income, in relation to the contribution payable for a
financia year by a licensed insurer under this Part, means the total
amount of the insurance premiums on third-party policies taken to
have been issued by the insurer during that financial year.

212 Motor Accidents Authority Fund (cf s 93 MAA)

@)
2

There is established a fund, to be known as the Motor Accidents
Authority Fund, belonging to and vested in the Authority.

The following is to be paid into the Fund:
(@&  money contributed by licensed insurers under this Part,

(b) theinterest from time to time accruing from the investment of
the Fund,
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3)

(4)

(c)  money required to be paid into the Fund by or under thisor any
other Act,

(d) dl other money received by the Authority and not otherwise
gppropriated.

The following is to be paid from the Fund:

(@  theremuneration, alowances, office accommodation and other
associated costs of the General Manager of the Authority, the
part-time directors of the Board of Directors of the Authority
and staff of the Authority,

(b)  the remuneration, allowances and other associated costs of
members of the Motor Accidents Council,

()  expenditure incurred by the Authority in the provision of
services under Part 3.4 (Medicd assessment) and Part 4.4
(Claims assessment and resolution),

(d)  dl payments required to meet expenditure incurred in relation
to the functions of the Authority or the Motor Accidents
Council, where money is not otherwise provided for that
purpose,

(¢  dl other money required by or under thisor any other Act to be
paid from the Fund.

The Authority may invest money in the Fund which is not
immediately required for the purposes of the Fund:

(@  insuch manner as may be authorised by the Public Authorities
(Financial Arrangements) Act 1987, or

(b) if that Act does not confer power on the Authority to invest
money in the Fund—in any other manner approved by the
Minister with the concurrence of the Treasurer.

213 Assessment by Authority of amount to be contributed to Fund (cf s 94
MAA)

The Authority is required, as soon as practicable in respect of each
financia year:

(@  tomakean estimate of thetota of the amountsto be paid from
the Fund during that financia year, and
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(b) to determine what amounts, if any, are to be set aside as
provisions to meet expenditure from the Fund in future years,
and specify for what purpose each such amount is being set
aside, and

(c) to make an edtimate of the total amounts (including the
amounts aready received) to be received into the Fund during
that financial year otherwise than by way of contributions in
respect of that financia year from licensed insurers under this
Part, and

(d)  to determine the tota amount to be contributed to the Fund
under this Part in respect of that financid year by licensed
insurers after having regard to the amountslikely to be standing
to the credit of the Fund at the beginning of the year, including
any amounts set asde in earlier years as provisons to meet
expenditure in later years, and the amounts estimated under
paragraph () to be received into the Fund during the year, and

(¢  to specify in writing the estimates, provisons and amounts to
be contributed to the Fund by licensed insurers.

214 Contributions to Fund by licensed insurers (cf s 95 MAA)

(1)
2

3

(4)

®)

Each licensed insurer must pay the contributions prescribed by this
section to the Authority for payment into the Fund.

The contribution to be paid by a licensed insurer in respect of each
financia year isan amount equal to the percentage (determined by the
Authority in accordance with this section) of the premium income of
the insurer in respect of that financial year.

The percentage determined by the Authority pursuant to subsection

()

(@ isto be such as, in the opinion of the Authority, will be
sufficient to yield the total amount to be contributed to the

Fund by licensed insurers in respect of the relevant financia
year as determined under this Part, and

(b)  isto bethe same percentage for al licensed insurers.

A contribution by a licensed insurer is payable a such times and in
respect of premium income received during such periods as may be
determined by the Authority and notified to the insurer.

If acontribution payable by alicensed insurer has not been paid within
the time prescribed by or under this section:
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(6)

()

(8)

(@& theinsurer is guilty of an offence and liable to a penalty not
exceeding 100 penalty units, and

(b)  theamount of that contribution together with interest cal culated
at therate of 15% per annum compounded quarterly (or, where
another rate is prescribed by the regulations, that other rate)
may be recovered by the Authority as a debt in any court of
competent jurisdiction.

Subject to subsection (3), more than one percentage may be
determined by the Authority for different portions of a financia year
for the purposes of subsection (2).

A certificate purporting to be signed by the General Manager of the
Authority asto theamount of acontribution payable under thissection
by a licensed insurer specified in the certificate and the due date for
payment is admissible in proceedings under this section and is
evidence of the matters specified in the certificate.

The obligation of alicensed insurer to make a contribution under this
section in respect of any period during which the person was a
licensed insurer does not cease merely because the person
subsequently ceases to be alicensed insurer.

215 Financial year (cf s 97 MAA)

@)
)

The financial year of the Authority isthe year commencing on 1 July.

A different financial year may be determined by the Treasurer under
section 4 (1A) of the Public Finance and Audit Act 1983.
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216 No contracting out of Act (cf s 132 MAA)

This Act applies despite any contract to the contrary.

217 Secrecy of information obtained from or relating to insurers or
proposed insurers (cf s 132B MAA)

(1)

2

3

(4)

A person who acquires protected information in the exercise of
functions under this Act must not, directly or indirectly, make arecord
of the information or divulge the information to another person if the
person is aware that it is protected information, except in the exercise
of functions under this Act.

Maximum penaty: 50 pendty units.

Despite subsection (1), protected information may be divulged:

(@  toaparticular person or persons, if the Authority certifies that
it is necessary in the public interest that the information be
divulged to the person or persons, or

(b)  toaprescribed person or prescribed authority, or

(c) toapersonwho isexpressy or impliedly authorised to obtain
it by the person to whom the information relates, or

(d) totheMinigter.
A person cannot be required:

(@& to produce in any court any document or other thing that
contains protected information and that has come into the
person’ s possession, custody or control by reason of, or in the
course of, the exercise of the person’ sfunctions under thisAct,
or

(b)  todivulgeto any court any protected information that has come
to the person’ s notice in the exercise of the person’s functions
under this Act.

Despite subsection (3), a person may be required to produce such a
document or other thing in acourt or to divulge protected information
to acourt if:

(@  theAuthority certifiesthat it is necessary in the public interest
to do so, or
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)

(6)

()

(b) a person to whom the information relates (or to whom the
information contained in the document or thing relates) has
expresdy authorised it to be divulged to or produced in the
court.

An authority or person to whom protected information is divulged
under subsection (2), and a person or employee under the control of
that authority or person, are, in respect of that information, subject to
the same rights, privileges and duties under this section as they would
be if that authority, person or employee were a person exercisng
functions under this Act and had acquired the information in the
exercise of those functions.

This section does not apply to the divulging of information to, or the
production of any document or other thing to:

(@  anylaw enforcement agency, or

(b) any person or body prescribed for the purposes of this
subsection.

In this section:

court includes any tribuna, authority or person having power to
require the production of documents or the answering of questions.

functions under this Act includes functions under the regulations or
other instruments under this Act.

produce includes permit access to.
protected information means.

(@  information concerning the business, commercial, professiona
or financia affairs of an applicant for alicence under this Act
or of alicensed insurer, or

(b) information obtained in the course of an investigation of an
gpplication for such alicence, or

() information that was obtained by the Authority under this Act
from alicensed insurer and that is the subject of an unrevoked
declaration by the licensed insurer to the effect that the
information is confidential,

not being information that is publicly available.
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221

Act to bind Crown (cf s 4 MAA)

This Act binds the Crown, not only in right of New South Wales but
also, so far asthe legidative power of Parliament permits, the Crown
in al its other capacities.

Recovery of money by Authority (cf s 99 MAA)

Any charge, fee or money due to the Authority, or to the Crown in
respect of any of the activities of the Authority, may be recovered by
the Authority as a debt in a court of competent jurisdiction, if no
express provision is otherwise made for its recovery.

Seal of Authority

The sedl of the Authority is to be kept by the Generd Manager and
may be affixed to a document only:

(@  in the presence of the General Manager or an officer of the
Authority authorised for the purpose by the General Manager,
and

(b)  with an attestation by the signature of the General Manager or
that officer of the fact of the affixing of the sedl.

Certificate evidence (cf s 132A MAA)

(1) A certificate issued by the Authority or a person authorised by the
Authority as to the name of alicensed insurer by whom a third-party
policy has been issued for a particular period for:

(@  aparticular motor vehicle, or
(b)  motor vehiclesto which a particular trader’s plate is fixed,

is admissble in any proceedings and is evidence of the matters
certified by the certificate.

(2) A cetificate issued by the Authority or a person authorised by the
Authority stating that a third-party policy was not in force on a
particular date or during a particular period in relation to:

(@&  aparticular motor vehicle, or
(b)  motor vehicles to which a particular trader’ s plate was fixed,

is admissible in any proceedings and is evidence of the matters
certified by the certificate.
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222  Service of documents generally (cf s 133 MAA)

(1) If by or under this Act anotice or other document is required to be, or
may be, given to or served on a person other than the Authority or the
Motor Accidents Council, that notice or other document may be given
to or served on:

@ anindividud:

)

)
(ii)

(iii)

by ddivering it to the individual persondly, or

by leaving it at the individud’s place of resdence last
known to the person who issued the notice or other
document with a person who apparently resides there,
being a person who has or gpparently has attained the
age of 16 years, or

by sending it by prepaid post addressed to the
individual at that place of residence, or

(b)  acorporation:

@)
(ii)

(iii)

by ddivering it to a person who is or apparently is
concerned in the management of the corporation, or
by leaving it a the registered office in the State of the
corporation with a person apparently employed at that
office, being a person who has or apparently has
attained the age of 16 years, or

by sending it by prepaid post addressed to the
corporation at that registered office.

A notice or other document that is delivered, left or sent by post in
accordance with subsection (1) is taken to have been given or served
on its being so delivered or I€eft or, if it is sent by pog, is, in the
absence of evidence to the contrary, prima facie taken to have been
given or served when it would have been delivered in the ordinary
course of post.

223 Service of documents on Authority or Motor Accidents Council (cf s 98
MAA)
(1) A document may be served on the Authority or the Motor Accidents
Council by leaving it at, or by sending it by post addressed to, the
Authority’ s office or, if it has more than one office, any of its offices.

(2) Nothing in this section affects the operation of any provision of alaw
or of the rules of a court authorising a document to be served on the
Authority or the Motor Accidents Council in any other manner.
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(3) This section does not apply to the service of documents on the
Authority as the Nomina Defendant.

Service of documents on Nominal Defendant (cf s 34 MAA)

(1) A document may be served on the Nominal Defendant by leavingit at,
or by sending it by post addressed to, the Nominal Defendant at:

(&  anaddressprescribed by theregulationsfor the purposes of this
section, or

(b) if nosuch addressis prescribed—the address of the head office
of the Authority.

(2) Nothing in this section affects the operation of any provision of alaw
or of the rules of a court authorising a document to be served on the
Nominal Defendant in any other manner.

Personal liability (cf Sch 2, cl 11 MAA)
(1) Inthissection:

body means the Authority, the Board of Directors of the Authority or
the Motor Accidents Council.

(2 A matter or thing done by a body, by a member of a body or by a
person acting under the direction of abody does not, if the matter or
thing was donein good faith for the purposes of executing this or any
other Act, subject amember of abody or aperson so acting personally
to any action, liability, claim or demand.

Offences by corporations (cf s 134 MAA)

(1) If acorporation contravenes, whether by act or omission, any provision
of this Act or a regulation, each person who is a director of the
corporation or who is concerned in the management of the corporation
is taken to have contravened the same provision if the person
knowingly authorised or permitted the contravention.

(2) A person may be proceeded againgt and convicted under a provision
pursuant to subsection (1) whether or not the corporation has been
proceeded againgt or been convicted under that provision.

(3) Nothing in this section affects any liability imposed on a corporation
for an offence committed by the corporation against this Act or the
regulations.
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229

230

231

232

233

Proceedings for offences (cf s 135 MAA)

(1) Proceedingsfor an offence againgt this Act or the regulations areto be
dealt with summarily beforealLocal Court congtituted by aMagistrate
gtting aone.

(2) Proceedings for an offence againgt section 117 (False claims) may be
commenced at any timewithin 2 years after the date of commission of
the offence.

Regulations (cf s 136 MAA)

(1) The Governor may make regulations, not inconsistent with this Act,
for or with respect to any matter that by this Act is required or
permitted to be prescribed or that is necessary or convenient to be
prescribed for carrying out or giving effect to this Act.

(2) A regulation may adopt the provisions of other publications, whether
with or without modification or addition and whether in force a a
particular time or from timeto time.

(3) A regulation may create an offence punishable by a penaty not
exceeding 5 pendty units.

Amendment of Motor Accidents Act 1988 No 102
The Motor Accidents Act 1988 is amended as set out in Schedule 3.

Consequential amendment of other Acts
The Acts specified in Schedule 4 are amended as set out in that
Schedule.

Repeals

(1) TheMotor Accidents Amendment Act 1998 is repealed.

(2) TheMotor Accidents Regulation 1995 is repedled.

Savings, transitional and other provisions (cf s 137 MAA)
Schedule 5 has effect.

Review of Act

(1) The Minigter is to review this Act to determine whether the policy
objectives of the Act remain valid and whether the terms of the Act
remain appropriate for securing those objectives.

Page 132



Motor Accidents Compensation Act 1999 No 41 Section 233

Miscellaneous

Chapter 9

)

3

Thereview is to be undertaken as soon as practicable after the period
of 2 years from the commencement of this Act and a report of the
outcome of the review isbetabled in each House of Parliament within
12 months &fter the end of that period of 2 years.

The review isto consider al aspects of the scheme established by this
Act, including the following matters:

(@  theimpact of the 10% permanent impairment threshold referred
toin section 131 and the MAA Medica Guidelines on persons
injured in motor vehicle accidents,

(b) thelevel of competition between licensed insurers in setting
premiumsfor third-party policies (having regard to thefinancial
information provided to the Authority under this Act),

()  whether the new procedures introduced by this Act to resolve
motor accident claims have stabilised theleve of premiumsfor
third-party policies,

(d)  whether further changes are needed to the scheme.
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Schedule 1 Provisions relating to Board of Directors of

Authority

(Section 199)

1 Definitions

In this Schedule:
Board means the Board of Directors of the Authority.
director means any director of the Board.

part-time director means a director of the Board other than the
General Manager.

2 Deputies of part-time directors

(1)

)

3

(4)

The Minister may, from time to time, appoint a person to be the
deputy of a part-time director, and the Minister may revoke any such
appointment.

In the absence of a part-time director, the director’ s deputy:
@  may, if available, act in the place of the absent director, and

(b)  whilesoacting, hasal the functions of the director (other than
any functions the director has as Chairperson or Deputy
Chairperson of the Board) and is taken to be a director.

A person while acting in the place of a part-time director is entitled to
be paid such remuneration (including travelling and subsistence
alowances) as the Minister may from time to time determine in
respect of the person.

For the purposes of this clause, avacancy in the office of adirector is
taken to be an absence of the director.

3 Terms of office of part-time directors

Subject to this Schedule, a part-time director holds office for such
period (not exceeding 3 years) as is specified in the director’s
instrument of appointment, but is digible (if otherwise qualified) for
re-appointment.
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4 Remuneration

A part-timedirector isentitled to be paid such remuneration (including
travelling and subsistence alowances) as the Minister may from time
to time determine in respect of the director.

5 Vacancy in office of part-time director
(1) Theoffice of a part-time director becomes vacant if the director:

@ dies or
(b)  completes aterm of office and is not re-appointed, or

(©)  redgns the office by instrument in writing addressed to the
Minister, or

(d) isremoved from office by the Governor under this clause or
under Part 8 of the Public Sector Management Act 1988, or

(¢ isabsent from 4 consecutive meetings of the Board of which
reasonable notice has been given to the director personally or
in the ordinary course of post, except on leave granted by the
Board or unless, before the expiration of 4 weeks after the last
of those meetings, the director is excused by the Board for
having been absent from those meetings, or

()  becomesbankrupt, appliesto takethe benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or
her creditors or makes an assgnment of his or her
remuneration for their benefit, or

(90  becomesamentaly incapacitated person, or

(h) is convicted in New South Wales of an offence which is
punishable by pend servitude or imprisonment for 12 months
or moreor is convicted el sewhere than in New South Wales of
an offence which, if committed in New South Wales, would be
an offence so punishable.

(2) The Governor may at any time remove a part-time director from
office.

6 Disclosure of pecuniary interests
@ If:

(@  adirector hasadirect or indirect pecuniary interest in a matter
being considered or about to be considered at a meeting of the
Board, and
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)

3

(4)

©)

(6)

(b) the interest appears to raise a conflict with the proper
performance of the director's duties in relation to the
consideration of the matter,

the director must, as soon as possible after the relevant facts have
cometo the director’ s knowledge, disclosethe nature of the interest at
ameeting of the Board.

A disclosure by a director at a meeting of the Board that the director:

(@ isamember, or isin the employment, of a specified company
or other body, or

(b) isapartner, or isin the employment, of a specified person, or

(¢) has some other specified interest relating to a specified
company or other body or to a specified person,

is a sufficient disclosure of the nature of the interest in any matter
relating to that company or other body or to that person which may
arise after the date of the disclosure and which is required to be
disclosed under this clause.

The Board must cause particulars of any disclosure made under this
clause to be recorded in a book kept for the purpose and that book
must be open at al reasonable hours to inspection by any person on
payment of such fee as may be determined by the Board from timeto
time.

After adirector has disclosed the nature of an interest in any matter,
the director must not, unless the Minister or the Board otherwise
determines;

(@  bepresent during any deliberation of the Board with respect to
the matter, or

(b) take part in any decison of the Board with respect to the
matter.

For the purposes of the making of a determination by the Board under
subclause (4), adirector who hasadirect or indirect pecuniary interest
in amatter to which the disclosure relates must not:

(&  bepresent during any deliberation of the Board for the purpose
of making the determination, or

(b) takepart in the making by the Board of the determination.

A contravention of this clause does not invaidate any decision of the
Board.
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10

11

Filling of vacancy in office of part-time director

If the office of apart-timedirector becomesvacant, aperson s, subject
to this Act, to be appointed to fill the vacancy.

Effect of certain other Acts

(1) Part 2 of the Public Sector Management Act 1988 does not apply to or
in respect of the gppointment of a part-time director.

(2) If by or under any Act provision is made:

(@  requiring a person who is the holder of a specified office to
devote the whole of hisor her time to the duties of that office,
or

(b)  prohibiting the person from engaging in employment outside
the duties of that office,

the provision does not operate to disqualify the person from holding

that office and also the office of a part-time director or from accepting

and retaining any remuneration payabl e to the person under thisAct as
such adirector.

General procedure

The procedure for the calling of meetings of the Board and for the
conduct of business at those meetings is, subject to this Act and the
regulations, to be as determined by the Board.

Quorum
The quorum for a meeting of the Board is 4 directors.

Presiding member

(1) The Chairperson of the Board or, in the absence of the Chairperson,
the Deputy Chairperson is to preside at a meeting of the Board.

(2) In the absence of both the Chairperson and the Deputy Chairperson,
another part-time director elected to chair the meeting by the directors
present at the meeting isto preside at the mesting.

(3) The person presiding at any meeting of the Board has a ddliberative
vote and, in the event of an equality of votes, has a second or casting
vote.
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12 Voting

A decision supported by amgjority of thevotescast at ameeting of the
Board at which a quorum is present is the decision of the Board.

13 Transaction of business outside meetings or by telephone

)

2

3

(4)
©)

The Board may, if it thinks fit, transact any of its business by the
circulation of papers among al the directorsfor the time being, and a
resolution in writing approved in writing by a mgority of those
directorsis taken to be adecision of the Board.

The Board may, if it thinksfit, transact any of itsbusiness at ameeting
a which the directors (or some of them) participate by telephone,
closed-circuit television or other means, but only if any director who
speaks on a matter before the meeting can be heard by the other
directors.

For the purposes of:
(&  theapprovd of aresolution under subclause (1), or
(b) ameeting held in accordance with subclause (2),

the Chairperson and each director have the same voting rights asthey
have at an ordinary meeting of the Board.

A resolution agpproved under subclause (1) is, subject to the
regulations, to be recorded in the minutes of the Board.

Papers may be circulated among the directors for the purposes of
subclause (1) by facsimile or other transmission of the information in
the papers concerned.

14 Committees

(1)
)

The Board may establish committeesto assist it in connection with the
exercise of any of its functions.

It does not matter that any or al of the members of acommittee are not
directors of the Board.
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(3) The procedure for the caling of meetings of a committee and for the
conduct of business at those meetings is to be as determined by the
Board or (subject to any determination of the Board) by the
committee.

15 First meeting

The Minister isto cal the first meeting of the Board in such manner
asthe Minigter thinks fit.
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Schedule 2 Provisions relating to Motor Accidents

Council

(Section 208)

1 Definitions

In this Schedule:

appointed member means any member of the Motor Accidents
Council, other than the Chairperson, the Deputy Chairperson or the
General Manager of the Authority.

Chairperson means the Chairperson of the Motor Accidents Council
and of the Board of Directors of the Authority.

Deputy Chairperson means the Deputy Chairperson of the Motor
Accidents Council and of the Board of Directors of the Authority.

member means any member of the Motor Accidents Council.

2 Deputies of members

@)

2

3

(4)

The Minister may, from time to time, appoint a person to be the
deputy of a member (other than the Generad Manager of the
Authority), and the Minister may revoke any such appointment.

In the absence of a member (other than the General Manager of the
Authority), the member’s deputy:

@  may, if available, act in the place of the member, and

(b)  whilesoacting, hasal the functions of the member (other than
any functions the member has as Chairperson or Deputy
Chairperson) and is taken to be a member.

A person while acting in the place of a member is entitled to be paid
such remuneration (including travelling and subsistence alowances)
as the Minister may from time to time determine in respect of the

person.

For the purposes of this clause, avacancy in the office of amember is
taken to be an absence of the member.
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3 Terms of office of appointed members

Subject to this Schedule, an appointed member holds office for such
period (not exceeding 3 years) as is specified in the member’s
instrument of appointment, but is digible (if otherwise qudified) for
re-gppointment.

4  Allowances

A member is entitled to be paid such allowances as the Minister may
from time to time determine in respect of the member.

5 Vacancy in office of appointed member
(1) Theoffice of an appointed member becomes vacant if the member:

@
(b)
(©

(d

©

(f)

@
(h)

dies, or
completes aterm of office and is not re-gppointed, or

resigns the office by instrument in writing addressed to the
Minister, or

is removed from office by the Minister under this clause or by
the Governor under Part 8 of the Public Sector Management
Act 1988, or

is absent from 4 consecutive meetings of the Motor Accidents
Council of which reasonable notice has been given to the
member persondly or in the ordinary course of post, except on
leave granted by the Motor Accidents Council or unless, before
the expiration of 4 weeks after the last of those meetings, the
member isexcused by the Motor Accidents Council for having
been absent from those meetings, or

becomes bankrupt, appliesto take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or
her creditors or makes an assignment of his or her
remuneration for their benefit, or

becomes a mentally incapacitated person, or

is convicted in New South Wdes of an offence that is
punishable by pend servitude or imprisonment for 12 months
or moreor is convicted € sewhere than in New South Wales of
an offencethat, if committed in New South Wales, would bean
offence so punishable.

(2) The Minister may a any time remove an appointed member from

office.
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6 Disclosure of pecuniary interests

(1)

2

3

(4)

If:

(@ amember hasadirect or indirect pecuniary interest in amatter
being considered or about to be considered at a mesting of the
Motor Accidents Council, and

(b) the interest appears to raise a conflict with the proper
performance of the member's duties in relation to the
consderation of the matter,

the member must, as soon as possible after the relevant facts have
cometo the member’ s knowledge, disclosethe nature of theinterest at
ameeting of the Motor Accidents Council.

A disclosure by a member at a meseting of the Motor Accidents
Council that the member:

(@ isamember, or isin the employment, of a specified company
or other body, or

(b) isapartner, or isin the employment, of a specified person, or

(c) has some other specified interest relating to a Specified
company or other body or to a specified person,

is a sufficient disclosure of the nature of the interest in any matter
relating to that company or other body or to that person which may
arise after the date of the disclosure and which is required to be
disclosed under subclause (1).

Particulars of any disclosure made under this clause must be recorded
by the Motor Accidents Council in a book kept for the purpose and
that book must be open at all reasonable hours to inspection by any
person on payment of the fee determined by the Motor Accidents
Council.

After amember has disclosed the nature of an interest in any matter,
the member must not, unless the Minister or the Motor Accidents
Council otherwise determines:

(@  be present during any deliberation of the Motor Accidents
Council with respect to the matter, or

(b) takepart in any decision of the Motor Accidents Council with
respect to the matter.
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7

8

©)

(©)
()

For the purposes of the making of a determination by the Motor
Accidents Council under subclause (4), amember who has adirect or
indirect pecuniary interest in a matter to which the disclosure relates
must not:

(&  be present during any ddiberation of the Motor Accidents
Council for the purpose of making the determination, or

(b)  takepartinthe making by the Motor Accidents Council of the
determination.

A contravention of this clause does not invaidate any decision of the
Motor Accidents Council.

Nothing in this clause applies to or in respect of an interest of a
member in a matter or thing that arises by reason only of the member
having the qudlification required for gppointment.

Filling of vacancy in office of appointed member

If the office of an appointed member becomes vacant, a person is,
subject to this Act, to be appointed to fill the vacancy.

Effect of certain other Acts

@)
2

Part 2 of the Public Sector Management Act 1988 does not apply to or
in respect of the gppointment of a member.

If by or under any Act provision is made:

(@  requiring a person who is the holder of a specified office to
devote the whole of his or her time to the duties of that office,
or

(b)  prohibiting the person from engaging in employment outside
the duties of that office,

the provision does not operate to disqudify the person from holding
that office and aso the office of a member or from accepting and
retaining any remuneration payable to the person under this Act as a
member.

9 General procedure

The procedure for the caling of meetings of the Motor Accidents
Council and for the conduct of business at those meetings is, subject
to this Act and the regulations, to be as determined by the Motor
Accidents Council.
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10 Quorum

The quorum for a meseting of the Motor Accidents Council is 7
members.

11 Presiding member

@)
@

3

The Chairperson or, in the absence of the Chairperson, the Deputy
Chairpersonisto presideat amesting of the Motor Accidents Council.

In the absence of both the Chairperson and the Deputy Chairperson,
another member elected to chair the meeting by the members present
at the meeting isto preside at the meeting.

The person presiding at any meeting of the Motor Accidents Council
has a ddliberative vote and, in the event of an equality of votes, hasa
second or casting vote.

12 Voting

A decision supported by amgjority of thevotescast at ameeting of the
Motor Accidents Council at which aquorumis present isthedecision
of the Council.

13 Transaction of business outside meetings or by telephone

(1)

2

3

The Motor Accidents Council may, if it thinks fit, transact any of its
business by the circulation of papers among al the members for the
time being, and a resolution in writing approved in writing by a
majority of the voting membersis taken to be a decision of the Motor
Accidents Council.

The Motor Accidents Council may, if it thinks fit, transact any of its
business a a meeting a which members (or some members)
participate by telephone, closed-circuit television or other means, but
only if any member who spesks on amatter before the meeting can be
heard by the other members.

For the purposes of:
(@  theagpprova of aresolution under subclause (1), or
(b) ameeting held in accordance with subclause (2),

each member has the same voting rights (if any) as they have at an
ordinary meeting of the Motor Accidents Council.
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(4) A resolution approved under subclause (1) is, subject to the
regulations, to be recorded in the minutes of the meetings of the Motor
Accidents Council.

(5) Papers may be circulated among the members for the purposes of
subclause (1) by facsimile or other transmission of the information in
the papers concerned.

14 Attendance by non-members

(1) A person authorised by the Motor Accidents Council or Chairperson
may attend a meeting of the Motor Accidents Council, and may
participate in the meeting to the extent that the Motor Accidents
Council determines.

(2) A person attending a meeting of the Motor Accidents Council under
this clause cannot cast avote at the mesting.
15 First meeting

The Minigter is to cal the first meeting of the Motor Accidents
Council in such manner as the Minister thinks fit.
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Schedule 3 Amendment of Motor Accidents Act 1988

[1]

(2]

[3]

[4]

[5]

(Section 229)
Section 2AA

Insart after section 2:

2AA  Motor Accidents Compensation Act 1999

TheMotor Accidents Compensation Act 1999 makesprovision
with respect to motor vehicle accidents occurring after the
commencement of that Act.

Note. See sections 34B, 39AA, 41 (1) and 69 (1A) which limit the
provisions of the Act relating to claims, court proceedings and the award
of damages to motor accidents occurring before the commencement of
the Motor Accidents Compensation Act 1999.

Section 3 Definitions

Omit “constituted under Part 77 from the definition of Authority in section
3.

Insert instead “congtituted under Part 8.1 of the Motor Accidents
Compensation Act 1999”.

Section 3, definition of “licensed insurer”

Omit “under Division 1 of Part 8”.

Insert instead “under Part 7.1 of the Motor Accidents Compensation Act
1999".

Section 3, definitions of “light rail vehicle”, “market share”, “Motor
Accidents Authority Fund” and “Nominal Defendant’s Fund”

Omit the definitions.

Section 3, definition of “Nominal Defendant”

Omit “referred to in section 26”.

Insert instead “within the meaning of the Motor Accidents Compensation
Act 1999”,
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[6] Part 3 Third-party insurance
Omit the Part.

[7] Section 34B
Insert after section 34A:

34B  Application of Part

This Part does not apply to or in respect of motor accidents
occurring after the commencement of the Motor Accidents
Compensation Act 1999.

[8] Section 36 Functions of the Authority concerning rehabilitation

Omit the section.

[9] Section 37 Provision of rehabilitation services
Omit section 37 (1)—3).
[10] Section 39AA
Insert before section 39A:

39AA  Application of Part

This Part does not apply to or in respect of motor accidents
occurring after the commencement of the Motor Accidents
Compensation Act 1999.

[11] Section 39D Payments by licensed insurer or Nominal Defendant
Omit “section 31".
Insert instead “ section 39 of the Motor Accidents Compensation Act 1999”.
[12] Section 41 Application of Part
Insert at the beginning of the section:
(1) This Part does not apply to or in respect of motor accidents

occurring after the commencement of the Motor Accidents
Compensation Act 1999.
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[13]

[14]

[15]

[16]

[17]

[18]

[19]

Section 67 Claims register

Omit the section.

Section 69 Application
Insert at the beginning of the section:

(1A) This Part does not apply to or in respect of motor accidents
occurring after the commencement of the Motor Accidents
Compensation Act 1999.

Section 78 Determination of economic loss

Insert after section 78 (b):

(©  amounts, payments or benefits comprising payments
made to or on behalf of the claimant by an insurer or
Nomina Defendant in relation to a claim made by the
clamant (including amounts, costs and expenses paid
under section 37 and payments made under section 45),
and

Part 7 Motor Accidents Authority
Omit the Part.

Part 8 Licensing and control of insurers

Omit the Part.

Section 132A Certificate evidence

Omit the section.

Section 140 Payments into TAC Fund

Insert after section 140 (1) (b):

(b1) anyamount paid to the Ministerial Corporation under a
sharing agreement made with another person in respect
of compensation or damagesfor death or persond injury
arising from an accident in New South Wales or
elsawherein Augtrdiainvolving amotor vehiclewhich
occurred before 1 July 1989,
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[20]

[21]

[22]

Section 141 Payments out of TAC Fund

Insert after section 141 (1) (a):

(@) any amount payable by the Minigterial Corporation
under asharing agreement made with another personin
respect of compensation or damages for death or
persona injury arising from an accident in New South
Wades or esawhere in Audrdia involving a motor
vehicle which occurred before 1 July 1989, and

(@) anamount (payable into the Consolidated Fund) equal
to $3 for every $43 that is received by the Roads and
Traffic Authority from the payment of short-fall levies
under section 148 in relation to an application made for
the registration or renewal of registration of a motor
vehicle, and

Schedule 1 Third-party policy
Omit the Schedule.

Schedule 2 Constitution and procedure of the Board of Directors of the
Authority

Omit the Schedule.
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Schedule 4 Consequential amendment of other Acts

4.1

4.2

[1]

(2]

4.3

(Section 230)

Community Land Management Act 1989 No 202

Section 116 Open and private access ways

Omit “Motor Accidents Act 1988” wherever occurring in section 116 (1)
and (4).

Insert instead “Motor Accidents Compensation Act 1999”.

Defamation Act 1974 No 18

Section 17BC Matters arising under Motor Accidents Acts

Insert “or the Motor Accidents Compensation Act 1999 after “Motor
Accidents Act 1988” wherever occurring in section 17BC (a).

Section 17BC (c)

Insert “ or section 120 of theMotor Accidents Compensation Act 1999” after
“Motor Accidents Act 1988".

District Court Act 1973 No 9

Section 61 Exclusion of damages relating to motor accidents

Insert “or Chapter 5 of the Motor Accidents Compensation Act 1999 after
“Motor Accidents Act 1988".
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4.4 Duties Act 1997 No 123

[1]

[2]

4.5

[1]

[2]

4.6

Section 233 Classes of general insurance

Omit “Motor Accidents Act 1988” from section 233 (3).
Insert instead “Motor Accidents Compensation Act 1999”.

Section 259 What insurance is exempt from duty?

Insert “or the Motor Accidents Compensation Act 1999 after “Motor
Accidents Act 1988” in section 259 (1) (h).

Fines Act 1996 No 99

Section 70 Effect of enforcement action on vehicle insurance

Omit “Motor Accidents Act 1988” from section 70 (4).
Insert instead “Motor Accidents Compensation Act 1999”.

Section 70, note

Omit “Section 13 of the Motor Accidents Act 1988" from the note to
section 70.

Insertinstead“ Section 14 of theMotor Accidents Compensation Act 1999”.

Insurance Act 1902 No 49

Section 17A Rights of insurer to challenge evidence where false
claim alleged

Insert “ or under the Motor Accidents Compensation Act 1999” after “Motor
Accidents Act 1988” in section 17A (8).
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4.7

4.8

[1]

[2]

4.9

[1]

[2]

Legal Profession Act 1987 No 109

Section 2080 Costs fixed by regulations

Insert after section 2080 (1):

(1A) Anassessment of costsfixed by aregulation under section 149
of the Motor Accidents Compensation Act 1999 isto be made
in accordance with that regulation (despite anything to the
contrary in aregulation under section 196).

Legal Profession Amendment (Costs Assessment) Act 1998
No 83

Schedule 1 Amendments
Omit Schedule 1 [3] and [5].
Schedule 1 [15]

Omit theitem. Insert instead:

[15] Section 2080 Costs fixed by regulations
Insert “(al),” after “(a),” in section 2080 (1).

Motor Accidents Compensation Act 1999

Section 3, definitions of “motor vehicle” and “trailer” and the notes to
those definitions

Omit “Traffic Act 1909” wherever occurring.
Insert instead “Road Transport (General) Act 1999”.
Section 3, definition of “spouse”

Omit “De Facto Relationships Act 1984”.
Insert instead “Property (Relationships) Act 1984”.
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[3]

4.10

411

[1]

[2]

3]

Section 37 (3)
Omit “section 4B of the Traffic Act 1909".

Insert instead “section 40 of the Road Transport (Safety and Traffic

Management) Act 1999”.

Rail Safety Act 1993 No 50

Section 24 Style of accreditation

Omit “Motor Accidents Act 1988” from section 24 (4).

Insert instead “Motor Accidents Compensation Act 1999”.

Recreation Vehicles Act 1983 No 136

Section 17 Applications

Omit “Motor Accidents Act 1988” from section 17 (2) (b).
Insert instead “Motor Accidents Compensation Act 1999”.

Section 18 Registration

Omit “Motor Accidents Act 1988” from section 18 (2) (b).
Insert instead “Motor Accidents Compensation Act 1999”.

Section 21 Cancellation of registration

Omit “Motor Accidents Act 1988” from section 21 (f).

Insert instead “Motor Accidents Compensation Act 1999”.
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4.12 Road Transport (General) Act 1999

Section 15 Penalty notices for certain offences

Omit “Motor Accidents Act 1988” from section 15 (1).
Insert instead “Motor Accidents Compensation Act 1999”.

413 Supreme Court Act 1970 No 52

Section 76H Exclusion of damages relating to motor accidents

Insert “or Chapter 5 of the Motor Accidents Compensation Act 1999” after
“Motor Accidents Act 1988".

4.14 Traffic Act 1909 No 5

Section 18B Penalty notices for certain offences

Omit “Motor Accidents Act 1988” from section 18B (1) (db).
Insert instead “Motor Accidents Compensation Act 1999”.
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4.15 Transport Administration Act 1988 No 109

Part 9, Division 5

Insart after section 120:

Division 5 Miscellaneous provisions relating to common

law damages for public transport accidents

121 Application of common law damages for motor accidents to
railway and other public transport accidents (cf ss 68, 69 (2) MAA)

@

e

©)

Chapter 5 (Award of damages) of the Motor Accidents
Compensation Act 1999 applies to and in respect of an award
of damages which relates to the death of or bodily injury to a
person caused by or arising out of a public transport accident,
not being an award of damages to which that Chapter applies.

Accordingly, in that Chapter:

(@  areference to a motor accident includes a reference to
apublic transport accident, and

(b) areference to a motor vehicle includes a reference to
any vehicle or vessal used for public transport.

For the purposes of this section, apublic transport accident is
an accident caused by or arising out of the use of any form of
public transport in New South Wales, including public
transport in the form of a passenger railway or awater ferry or
taxi, but not including:

(&  public transport in the form of air transport, or

(b)  public trangport that is operated primarily for tourigts,
the purposes of recreation or historical interest or that is
an amusement device, or

(o) an accident for which, or to the extent to which, a
person is liable otherwise than in the capacity of the
owner or driver of, or other person in charge of, the
vehicle or vessdl used for public transport.

A public transport accident, however, includes an accident of
a class declared by the regulations to be a public transport
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4.16

4.17

[1]

(2]

[3]

accident, but doesnot include an accident of aclassdeclared by
the regulations not to be a public transport accident.

(4) Thissection does not apply to or in respect of public transport
accidents occurring before the commencement of the Motor
Accidents Compensation Act 1999.

Note. For damages that may be awarded for accidents occurring before
that commencement, see Part 6 of the Motor Accidents Act 1988.

Victims Compensation Act 1996 No 115

Section 24 Other persons not eligible to receive compensation

Omit “Motor Accidents Act 1988” from section 24 (2).
Insert instead “Motor Accidents Compensation Act 1999”.

Workers Compensation Act 1987 No 70

Section 151A Election—damages or “Table of Disabilities”
compensation

Insert “or Chapter 5 of the Motor Accidents Compensation Act 1999” after
“Motor Accidents Act 1988” in the definition of damages in section 151A

.
Section 151D Time limit for commencement of court proceedings

against employer for damages

Insert “or Chapter 5 of the Motor Accidents Compensation Act 1999” after
“Motor Accidents Act 1988” in section 151D (4).

Section 151E Application—modified common law damages

Insert “or Chapter 5 of the Motor Accidents Compensation Act 1999” after
“Motor Accidents Act 1988” in section 151E (2).
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4.18 Workplace Injury Management and Workers Compensation Act
1998 No 86

Section 72 Inspection of relevant claims information
(cf former s 93D)

Omit “Motor Accidents Act 1988” from the definition of insurer in section
72 (3).

Insert instead “Motor Accidents Compensation Act 1999”.
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Schedule 5 Savings, transitional and other provisions
(Section 232)

Part 1 Preliminary

1 Definitions
(1) Inthis Schedule:
1988 Act means the Motor Accidents Act 1988.

(2) A referencein this Act or the 1988 Act to the commencement of this
Act is a reference to the commencement of the mgority of the
provisions of this Act.

2 Savings and transitional regulations

(1) The regulations may contain provisions of a savings or transitiona
nature consequent on the enactment of the following Acts:

this Act

(2) Any such provision may, if the regulations so provide, take effect on
the date of assent to the Act concerned or alater date.

(3) To the extent to which any such provision takes effect on a date that
is earlier than the date of its publication in the Gazette, the provision
does not operate so as.

(@  toaffect, in amanner prgudicid to any person (other than the
State or an authority of the State), the rights of that person
before the date of its publication, or

(b)  toimpose liabilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to
be done before the date of its publication.

Part 2 Provisions arising from the enactment of this Act

3 Continuation of Motor Accidents Authority

The Motor Accidents Authority congtituted under Part 8.1 of this Act
isacontinuation of, and the same legd entity as, the Motor Accidents
Authority constituted under Part 7 of the 1988 Act.
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4 Board of Directors of Authority

(1)
)

3

The Board of Directors of the Motor Accidents Authority constituted
under section 84 of the 1988 Act is abolished.

A person who held office as a part-time director of that Board
immediately before its abolition ceases to hold office and is not
entitled to any remuneration, or compensation, for loss of that office.
However, any such person is digible (if otherwise quadified) to be
gppointed as a part-time director of the Board of Directors of the
Authority constituted under this Act.

The regulations under this Schedule may make provision for or with
respect to the re-congtitution of that Board before its abolition by this
clausein accordance with the provisions gpplicable to the constitution
of the Board of Directors of the Authority under this Act.

5 Continuation of Motor Accidents Authority Fund

The Motor Accidents Authority Fund established under Part 7 of the
1988 Act becomes, on the commencement of this Act, the Motor
Accidents Authority Fund established under Part 8.4 of this Act.

6 Financial provisions

@)

)

Any obligation of an insurer to pay a contribution under section 95 of
the 1988 Act in respect of afinancial year that commenced before the
commencement of thisAct isnot affected by therepeal of that section.
Any such obligation extends to the obligation to pay an instalment of
acontribution that isnot due until after the commencement of thisAct.

Any such contribution paid or recovered after the commencement of
this Act is to be paid into the Motor Accidents Authority Fund
established under Part 8.4 of this Act.

7 Nominal Defendant

Anything that was done under or had effect under a provision of
Divison 5 of Pat 3 of the 1988 Act in relation to the Nomina
Defendant is, after the commencement of this Act, also taken to have
been done under or to have effect under the corresponding provision
of thisAct.
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8 Claims register

10

11

12

The clamsregister kept under section 67 of the 1988 Act becomes, on
the commencement of this Act, the claims register under section 120
of thisAct.

Insurers

(1)

)

A licence granted under Division 1 of Part 8 of the 1988 Act, and in
forceimmediately beforethe commencement of thisAct, istakento be
alicence granted under Part 7.1 of this Act.

Anything that was done under or had effect under a provision of the
1988 Act inrelation to any such licenceis, after the commencement of
thisAct, a so taken to have been done under or to have effect under the
corresponding provision of this Act.

Insurance Industry Deed

@)

2

Until an Insurance Industry Deed is in force under this Act, the
Industry Deed in force under the 1988 Act immediately before the
commencement of this Act istaken to be the Insurance Industry Deed
for the purposes of this Act.

Any provisions of the Industry Deed that areinconsistent with thisAct
or any regulation under this Act do not have effect.

Rehabilitation guidelines

Rehabilitation guidelines in force under section 37 of the 1988 Act
immediately before the commencement of this Act are taken to be
MAC Medica Guidelines until any such guidelines are issued under
this Act with respect to the provision of rehabilitation services.

References to 1988 Act

A referenceto the Motor Accidents Act 1988 in any Act (other thanin
this Act), in any instrument made under any such Act or in any
document isto be read as including areference to this Act, unlessthe
regulations or the context otherwise requires.
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13  MAAPremiums Determination Guidelines—unearned premium surplus

(1)

2

3)

MAA Premiums Determination Guidelines under Part 2.3 of this Act
areto ensure that any unearned premium surplusof insurers associated
with policiesin force a the commencement of this Act is taken into
account for the purpose of subsidising the premiums payable for
policiesissued within 12 months after the commencement of thisAct.

The MAA Premiums Determination Guidelines may make provision
for or with respect to the following:

(@  identifying unearned premium surplus,

(b)  determining how insurers are to apply the unearned premium
surplus.

For the purpose of giving effect to the provisons of the MAA
Premiums Determination Guiddinesrelating to the application of the
unearned premium surplus among insurers, the Authority may, under
Pat 8.4 of this Act, include a specia levy in the contributions of
licensed insurersto the Motor Accidents Authority Fund to recoup the
unearned premium surplus for payment of relevant amounts to other
insurers according to the arrangements for the application of the
unearned premium surplus. Any such levy may apply to aninsurer that
ceases to issue third-party policies.

14 Initial premiums for third-party policies

)

2

3

This clause appliesto third-party policiesissued or taken to have been
issued during the period of 12 months after the commencement of this
Act.

The grounds on which the Authority may, under Part 2.3 of this Act,
regject apremium or set of premiumsfiled under that Part for any such
policy include that the Authority is not satisfied (after taking into
account independent actuarial advice) that the mgjority of policies
relating to passenger motor vehicles in metropolitan areas will attract
apremium of not more than approximately $330.

This clause does not prevent achangein theinitia premium or set of
premiums filed under Part 2.3 of this Act if:

(&  the change results in a reduction in the premium or set of
premiums, or
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(b) the change is to take account of a change in the taxation
treatment of relevant third-party policies or any other matter
that could not have been reasonably anticipated at the time the
premium or set of premiums was filed.

15 Additional insurance coverage beyond basic premium rate

(1) The premium for third-party policies referred to in clause 10 is the
basic premium rate for benefit coverage under this Act.

(2) Insurersmay provide additiona optional benefit coverage for persons
who wish to take up that coverage in the event of their injury or death
in amotor vehicle accident.

[Minister's second reading speech made in—
Legislative Council on 3 June 1999
Legislative Assembly on 1 July 1999 pm]

BY AUTHORITY
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