Act No. 33, 1912

An Act to consolidate the Acts relating to the  spur b

Recovery of Small Debts in Courts of Petty —
Sessions.  [26th November, 1912.]

BE it enacted by the King’s Most Txeelient Majesty, by and with

the advice and consent of the Legislative Council and Lemslatlve
Assembly of New South Wales in Palhament assembled, and by the
authority of the same, as follows:—

PART I

PrRELIMINARY.

1. This Act may be cited as the ¢ Small Debts hecowry Act, Short title,
1912,%’ and is divided into Parts, as follows i—

PART I ~—PrELiMINARY—sS. 1-0.

PART II.—JurisprcTioN—
Amount—s. 7.
Generally—ss. 8-12.
Locality—ss. 13-16.
Fffect of judgment -

lves
b
-

PART
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PART III.—PRroCEDURE—
Actions, how commenced—ss. 18-24.
Default summons and procedure thercon—ss. 25-30.
Default of appearance—ss. 31-33.
Judgment on confession or agreement—ss., 34-36.
Setting aside judgment—s. 37.
Appcarance by attorney or agent—s. 38.

5 Costs—s. 39.

Judgments, how recorded—ss. 40, 41.
Enforcement of judgments and orders—ss. 42-51.
Interpleader—ss. 52, 53.
Attachment of debts—ss. 54-64.
Amendment—s. 65.
Witnesses—ss. 66, 67. ¢
Officers—ss. 68-72, !

PART IV.—MisceELLANEOUS—sS. 73-79.

Ropeal of Acts. 9. The Acts mentioned in the First Schedule to this Act are to
Saving clause, the extent therein expressed hereby repealed.

Notwithstanding the repeal of the Acts hereby repealed :—

All courts established at the commencement of this Act shall be
deemed to have been established for the purposes of this Act
and all officers appointed under the Acts hereby repealed and
in office at the commencement of this Act shall remain in
office, and shall be deemed to have been appointed under this
Act.

The limits of the petty sessions districts existing at the time of the
passing of this Act, shall be deemed to have been defined here-
under.

All rules made under the authority of any Act hereby repealed and
heing in foree at the time of the passing of this Act shall be
decemed to have been made under the authority of this Aect.

Any form referring to any Act herchy repealed shall be as good
and valid for all purposes under this Act as it would have been
under such repealed Act immediately prior to the passing of
this Act.

Application of Act. 3. This Act shall be in foree and apply to all parts of the
No. 13,1899, 5. 3. Qyate.
4.



Act No. 33, 1912. 183

Small Debts Recovery.

4., The Governor may by proclamation in the Gazette define Power to define
the limits of any petty sessions district for the purposes of this Act, 13;:::5:{(1':5:% s
and after any such proclamation has been published in the Gazette the y, 13 1509 s 4.
provisions of this Act shall be in force, and the jurisdiction and other o
powers hereby conferred shall be exercisable within the limits of any
petty sessions district defined in such proclamation.

5. Courts of petty sessions shall be courts of record, and the Courts of petty
judgment of -any of the said courts may he set up as a defence in any 5o 1o be courta
actiqn brought either in any of the said courts or in the Supreme Court. 734, s. 5.

6. In this Act, unless the context or subject matter otherwise Interpretation,
indicates or requires:—
¢ Admitted set-off ’’ means set-off admitted by the plaintiff at the No. 18, 1905, s. 2.

time when he brings the action.
¢ Court ’” means a court of petty sessions. No, 13, 1899, s. 6.
¢ Court of petty sessions ’’ means—

(a) any two or more justices of the peace sitting for the pur- %
poses of this Act at the usual place of meeting of justices in
petty sessions;

(b) one justice of the peace when so sitting in cases where, by zsid.
this Aect, a single justice is authorised to adjudicate;

(¢) a police magistrate when so sitting in cases where, by this 7.
Act, le is vested with exclusive jurisdiction;

(d) a police or stipendiary magistrate when so sitting in any 7sid.

case where a police or stipendiary magistrate is authorised,

in the absence of other justices, to do alone whatever may
: be done by two or more justices sitting in petty sessions;

L (¢) A stipendiary magistrate when so sitting in his own distriet Zoid.
; under any Aect whereby stipendiary magistrates are vested

' with exclusive jurisdietion in petty sessions.

¢ Garnishee ’’ means a person who is indebted to a judgment Zd.

E debtor.
¢ (farnishee order ’’ means an order directing the attachment of a 7éid.
b debt due, owing, or accruing from a garnishee to answer a

judgment debt.
¢ Preseribed ’’ means preseribed by this Aet or rules made réid

thereunder.
¢ Registrar ’” means the registrar of a court of petty sessions. Ihid.
; ¢ Stipendiary magistrate 7 includes a deputy stipendiary magis- No. 18, 1903, s. 2.
¢ trate.

PART
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Amount.
No. 13, 1899, 5. 7,

No. 1§, 1703 s. 4.

No. 13, 1899, s. 7.

Tbid,

Stipendiary or police
maistrate specially
appeinted.

No. 13, 189), «. 9.
No. 18, 1203, =. 4.
Ouae justice,

No. 13, 1899, s, 8.
No. 18, 1903, s, ¢4

1hid.

Act No. 33, 1912.

Small Debts Recovery.

PART 1I.
J URISDICTION.

7. (1) Save as hereinafter provided, all courts now established
or that may hereafter be established shall, within their respective
distriets, have power and authority to hear and determine in a summary
way, and according to equity and good conscience (against persons
lLiable as hereinafter mentioned to be summened to such court, and every
defendant sued jointly with such persons), all actions whatsoever—

(a) for the rccovery of any debt or liquidated demand not

exceeding thirty pounds, whether on balance of account, or
after admitted set-off, or otherwise;

(h) for the recovery of any unliquidated debt to an amount in any

case not exceeding thirty pounds;

(¢) for the recovery of any demand or damage, other than debt,
whether liquidated or unliquitdated, to an amount in any case
not exceeding ten pounds, or (where the party intended to be
sued by writing under his hand consents thercto) to an amount
not exceeding thirty pounds.

(2) A stipendiary or police magistrate sitting in. some place
appointed in that behalf by the Governor shall, in addition to the power
and authority conferred iy subscetion one of this scetion, have power
and authority to hear and determine as aforesaid all actions under
subsecticn one {a) of this section to an amount in any case not exceeding
fifty pounds.

(3) (i) One justice of the peace, sitting outside the boun-
darics for the time being of the metrovolitan police district, shall have
power and authority to hear and detcrmine as aforesaid all cases—

(a) in which the plaintiff sceks to recover no more than the sum

of {ive pounds;

(1) in which the sum in dispute exceeds five hut does not exceed

' thirty pounds, and both parties consent thereto.
(i1) The consent of the parties shall be specially entered

in the record hook at the coimnmencement of the hearing.

Zlid.

Ilid.

Notes or bills for
sums not exceeding

mount of court’s
urisdiction.,

No. 13. 1509, 5. 10,

(ii1) Every such ecase shall be proceeded with in every
respeet as if the same were heard and determined by two or more
justices.

(iv) Where the sum sued for is claimed on balance of
account, the jurisdietion conferved by this subseetion shall be exercised
oriy il the sinounts eredited to the defendaut in sueh aceount have been
admitted Dy the defendont helero petion hreught.

8. he defendant in any action appears to have given
hills o exchange o1 promissory notes for the pavment of any debt
originally above the amount of jurisdiction c¢reated by this Aet, hut
which Dills or notes nve separately seenrity for a sam not exceeding

the

Fn ocnse
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the amount <)f jur 15(110'(1011 of the court in \\'111( I the action is tried, cach
bill or note shall be regarded as iomnng a distinet and separate contract,
and may be sued upon and recovered in the same way as any other debt
recoverable under this Act.

9. Any doctor of medicine or other legally quahﬁed medical Power of medical
practitioner may sue for the recovery of any fees or other remuneration ?g:“fz‘(}:" werto sue
as such practitioner in like manner as any surgeon or other person may y, 15, 1903, s. 6.
sue for the recovery of any debt or demand under this Act.

10. Every attorney, solicitor, or other officer of the Supreme Oficers of Supreme
Court shall be subieet to the several processes, orders, judgments, and C”‘““’“"”“"'I’t
excentions of the courts of petty sessions in the same manner as other Mo 1 1899 =
persons are subject to the same,
11. No court shall have jurisdiction in any of the following Limitation of
CASes :— jurisdiction.
(1) Where the matter in question relates to the taking of any No. 13,1880, 11,
duty to His Majesty or any fee of oflice or to any aunual rent
or other matter in which rights in fuiure may be bound or to
any general right or duty.
(2) Where the debt sought to be recovered is for any money or 7z,
thing won at or hy means of any race, mateh, wager, raffle, or
any kind of play or game.
(3) Where the debt or elaim has arisen more than six years before rai. and No. 18,
the issuing of the summons unless there hath been in writing 0% s 5
an achnowlmlgment of or promise to pay the same within that
period.
(4) In respeet of any contraet for the sale of goods unless the No. 13, 1599, « 11
buyver has actually received the same or part thereof, or given
something in earnest to hind the bargain or in part payment,
or some note or memorandum in writing of the bargain has
been signed by the party sought to he charged by such contract
or his agent thereunto lawfully authorised.
(5) In cases of trespass to land if the title to the freehold thercin 7sic.
be bona fide in dispute between the parties.
12. It shall not he lawful to split or divide any cause of action Actions not to be
for the pur pose of hringing the sume within the juvisdiction of any court spht
of petty sessions, and in case it appears to the said court at any stage Zbid. s 12
of the proccedings that any cause of aetion has been so split or divided
such court shall dismiss the action brought thereupon with costs.

Place where action may be brought.

13. (1) Actions for debt may be brought cither in the conrt ror debt.
holden in and for the distriet where the defendant in such action carries No. 13, 1509, 5. 18,
on business v w=nally resides, or in the conrt holden in and for the No. 18,1905, 5. 30.
district in which the debt sued for was contracted. (2)
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For damages.
No. 18, 1915, = 30,

Party liable for
damage removing to
another district.

No. 13, 1899, s. 18.

Where promise
made to pay in a
particular place.

Thid,

Application of
scction to joint
defendants.

Ihid. and No. 18,
1005, s, 31.

Power to detcrmine
questions as to
defendant’s residence.

No. 13, 1899, s, 18.

Where joint defendants
reside in different
districts.

Ihid. 8. 19, and

No. 18, 1935, s. 31.
Plaintiff may serve

any one.

1bid,

Defendant served
may notify others.
Thid.

Action to proceed
although other
defendants do not
appear.

Thid.

No plea in abate-
mentfornon-joinder.
Thid.

Right to contribution
from joint defendants.
No. 13, 1899, s. 20, and
No. 18, 1904, s. 31.

Judgment in action
when evidence.

1bid,
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(2) Actions for damage shall be brought in the court
holden in and for the district where the defendant in sucli action carries
on business or usually resides.

If any party, after having in one district incurred a liability for
any damage recoverable in the courts of petty sessions becomes resident
in another district previously to the issuing of a summons for the
recovery of such damage, the plaintiff may summon the defendant to
the court holden for the district in which such liability for damage was
incurred originally, in the same manner as if he had continued a
resident of such district.

(3) In case the defendant in any action has given an
engagement or promise in writing to pay any debt or sum in a particular
place specified the plaintiff may cause such defendant to be summoned
to attend the court holden in and for the distriet within whieh the place
s0 specified is situated.

(4) This section shall apply where there are two or more
persons jointly liable all residing within the jurisdiction of the same
court, but in cases where all the persons jointly liable do not reside
within the jurisdiction of the same court the plaintiff may proceed as
directed in the next following section.

(5) Whenever any question arises as to the distriet in
which the defendant is a resident the same shall be determined by the
court of petty sessions as incident to the cause.

14. (1) Where there are two or more persons jointly liable, all
of whom do not reside within the jurisdiction of the same court, the
plaintiff may bring his action before any court within the jurisdiction
of which any of the persons jointly lLable resides by serving any such
person with a summons in the manner hereinafter directed.

(2) The person upon whom the plaintiff serves the sum-
nions may serve the other persons jointly liable with a notice of such
simmons in order that they may appear and join in defending the action.

(3) If the other persons jointly liable do not appear and
join in the defence the action may proceed and judgment be obtained
and execution issued against the person who has been served with the
plaintiff’s summons, although the other persons jointly liable have not
either been served with any summons or joined in the defence.

(4) Ne plea in abatement shall be allowed for nor advan-
tage be taken of the non-jeinder of a person jointly liable.

15, (1) The person against whom execution is issued shall
retain avy yight which he may have to demand contribution from the
other persons jointly liable.

(2) TIf such person causes the other persons jointly liable to
be personally served with a copy of the plaintiff’s suminons upon him
in the action three davs before the day appoinied for appearing and
answering to the same the judement recovered against him in the action

or
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or a copy thereof, certified by the registrar, shall be admissible in
evidence in any action for contribution afterwards brought by him
against the other persons jointly liable for the purpose of proving their
liability to such contribution.
(3) If such person does not cause the other persons jointly proof of liability to
liable to be personally served as aforesaid, then their liability to contri- contributein other

€ases.,

bution shall be proved in the ordinary manner. No. 18, 1905, s. 31

Change of venue.

16. (1) If a court is satisfied that any action or other pro- Change of venue.
ceeding therein pending can be more conveniently or fairly tried or Z&d.s. 21
determined by some other court, it may order that the venue be changed,
and that the action or proceeding be sent for hearing to such other
court.

(2) If a court or any member of a court is interested in
the matter of any action or proceeding pending in such court, it shall
not hear and determine the action or proceeding except with the consent
of the parties, and shall at the request of the plaintiff order that the
venue be changed, and that the action or procecding be sent for hearing
to the nearest court at which it mayv conveniently be tried or determined.

(3) Where a venue is changed, the registrar shall forthwith
transmit by post to the registrar of the court to which the action or
proceeding is to be sent for hearing all documents in his possession
relating to the action or proceeding.

(4) Such last-mentioned court shall appoint a day for the
hearing, notice whereof shall be sent by the registrar, by post or
otherwise, to the parties, and shall hear and determine such action cor
proceeding.

Judgment final and concluswe.

17. All judgments and orders of a court of petty sessions shall Decision of court of
be final and conclusive: Pty oo o be
Provided that in actions for trespass to land where the right to x, 13, 1899, s. 1.
the possession is shown to he in dispute, and 1n aetions for rent not
being between the original parties to the letting where the right to
receive or the liability to pay such rent is in dispute, and in actions for
contribution to the erection or repair of any dividing fence where the
defendant’s liability to contribute is in dispute, the judgment of the
court as to such right or liability shall be conclusive only as to the
particular act of trespass or amount of rent or contribution then in
question, and shall not be taken to determine any of those questions

generally between the parties.

PART
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Plaint.
No. 13, 1899, s. 15,

Contcents of plaint.
Thid.
Second Schedule,

No. 1.

Particulars.
Tbid,

. Filing.
Tbid.
Second Schedule,

No. 2.

Summons.
1bid, 8. 16, and
No. 18, 1905, s. 29.

Service of summouns.

No. 13, 1899, s. 17.

Actions by infants.
No. 13, 1899, s. 23,
and No. 18, 1905,
8. 4 (2).

Aclions by executors

aud administrators.
No. 13, 1899, s. 21,

[#e parte Drown,

Knox 320.]

Actions by trusteces.

1hid., s,

25.

Actions by official

assignees or trusiees

of hankrupts.
Lbid. s, 26,
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PART IIT.
ProcEDTRE.
Plaint and sunimons.

18. (1) Every action shall be commenced by a plaint in writing.

(2) The plaintiff shall, in his plaint, shortly and in sub-
stance set forth his cause of action, and shall also state the place of his
abode (or the place of abode of his attorney if he sue by an attorney)
and the place of abode of the defendant.

(3) The items constituting the particulars of claim shali be
appended to the plaint or stated and filed therewith.

(4) The plaintiff shall cause his plaint to be filed with the
registrar of the court at which the action is to be tried at the preseribed
time before the sitting of the =aid court, and the registrar shall annex
the plaint or a copy thercof to a copy of the summons hereinafter
mentioned, and shall retain the same in court.

19. The original sunnuons or a duplicate thereof shall be
served on the defendant, either personally cr by delivering the same to
the wife or servant of the defendant at the defendant’s usual place of
abode.

20. In case the messenger or bailiff employed to serve the
summons demands admittance into the house where the defendant
usually resides and such admittance is refused, he may put such sum-
mons or duplicate thereof into the house, or fix it upon the door of the
house, and such service shall he good service upon the defendant.

21. Whenever any wages or any other sum whatsoever not
exceeding the sum of fifty pounds is due to any person under the age
of twenty-one vears, such person may sue for and recover such debt in
any court of petty sessions in the same manner as if he were of {ull age.

22. (1) Exceutors and administrators may sue and be sued in
the courts of petty sessions, and judgments which have been obtained by
plaintiffs but not satisfied previous to their decease, as well as all causes
of action, shall survive to their proper personal representative, who
may sue oui execution in his own name in the same way that the
plaintiffs themselves, if living, might have done.

(2) A plaintiff suing as exceutor or administrator shall so
deseribe himself in the plaint filed.

23, .\ plamliff suing as trustee shall so deseribe himself in the
plaint filed.

24, \ plaintil cuing as official assignee or trustee of a bank-
yrupt or in=olvent shall o desortbe Bimself e the plaiat filed.

1 efault
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Defaunlt summons and procedure thereon.

25, In any action in a court for the recovery of a debt  or Default summons.
liguidated demand, with or without interest, the plaintiif may, in licu of No. 18, 1903, s. 7.
the swnmons hereinhefore mentioned, cause to be issued a summons in Second Schedule,
the form number four in the Sccond Schedule hereto. Such summons No. 4.
1s hercinafter referred to as a default summons.

26. A default summons or duplicate thereof shall, when prac- Service of default

ticable, be served personally on the defendant: SI‘I‘)’.’(’I'""“;‘
. . id. s. 8.
Provided that where prompt personal serviee cannot be effected

on a defendant, and a stipendiary or police magistrate is satisfied hy
affidavit that reasonable efforts have been made to effect such serviee,
and that—

(a) the defendant wilfully evades service of the summons; or

(b) the summons has been served in the manner directed by

sections nincteen and twenty of this Act;.

such magistrate may order, on such conditions as may be thought fit,
that the plaintiff may procced as if personal serviee had been elfected.

27. Notice of the grounds of defence to an action in which a Ground of defence
default smmmons has heen issued shall be in writing in the form f(‘)’dzu':”‘l‘dl’t‘“”
preseribed, signed by the defendant or his attorney, and shall, together registrar.
with an af‘hdawt verifyving it, or stating such facts as the Comt in the Zid.s. 9.
cirenmstances decwns sufficient in ﬂmt behalf, be filed in duplicate with Jecond Schedule,
the registrar.

The registrar shall forthwith connnunicate any ground of defence
so filed to the plaintiff or his attorney by posting the notice to, or by
leaving it at, his residence or usual place of abode or husiness.

28. If, in such action, the defendant does not, within ten dava Judgment in default
after personal service on him of a default summons, or where serviee ©f defence.
has not been personal within fourteen days aftev ](,JVL to proecced as reid. s 10.
aforesaid, file notice of grounds of defence and affidavit as aforesaid,
the plaintiff within three months after the expiration of the time for
filing such notice, upon filing. an affidavit of personal service, or of an
order of leave to proceed, and an account of what he claims to be due
to him verified by the oath of the plaintift, his attorney or agent, may
have judgment entered up by the court or registrar against the
defendant for the amount of the claim, and a sum for costs to be
prescribed. Where judgment has been entered up by the court ov
the registrar under this scction the court may, on the application of
the defendant, direet the said amount and costs to be paid at such times
and by such instalments as it may think fit.

29, Where in any =such action the defendant has filed a notice Trial.
of grounds of defence and affidavit as aforesaid, the action shall go to Zid. s. 11.
trial at the next sittings of the court held not less than four clear days
after the day on which such notice was filed. e -+ 80.
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Defence lodged after

time,

No, 18, 1905, s, 12.

Where plaintiff does

not appear he may
be nonsuited.

Ibid, s. 14.

‘When defendant
admits claim.

No.13,1899,s.21(2).

If plaintiff does not
appear a sum ray
be awarded to
defendant,

Ibid. s. 27.

By defendant.
Ibid. s. 22 (1)
Trial may be
proceeded with
ex parte.

Statement of
confession or
agreement may be
made, signed,

No. 18, 1905, s. 15.
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30 The defendant may, at any time before ]udgment file with
the registrar notice of grounds of defence and affidavit as aforesaid.
When sueh notice and affidavit are filed after the time
mentioned in section twenty-eight the defendant may be let in to
defend— e
(a) if the plaintiff consents in ertlng thereto; or i
(b) by leave of the court upon filing an affidavit disclosing a
defence ou the merits and satisfactorily explaining the neglect,
and upon such terms as the court thinks fit.

Default of appearance.

31. (1) Jf the plaintiff does not appear in any action, and the

~defendant appears according to the summons, the court may nonsuit

the plaintiff or enter a verdict for the defendant.

(2) If upon the day of the return of any summons, or at
any adjournment of the court or of the cause for which the summons
was issued, the plaintiff does not appear when called upon and the
defendant appears and admits the cause of action in full or in part, the
court may, if it thinks fit, proceed to give judgment according to such
admission.

32. If upon the return day of any summons, or at any adjourn-
ment of the court or of the cause in which the summons was issued,
the plaintiff does not appear, the court may (when the defendant appears
and does not admit the claim or demand) award to the defendant by way,
of costs and satisfaction for his trouble and attendance such sum as in
its discretion it thinks fit. R

33. If on the day named in the summons, or at any adjourn-
ment of the court or cause in which the summons was issued, the
defendant does not appear, or does not by some one on his behalf
sufficiently excuse his absence, or neglects to answer the claim or
demand, the court may, upon due proof of service of the summons,
proceed to the trial of the cause on the part of the plaintiff only, and
the judgment thereupon shall be as valid as if both parties had attended.

Judgment on confession or agreement.

34. (1) In any action=—
() the defendant may sign a statement confessing the amount of
the debt or demand for which the plaint has been 1ssued or
any part thereof; or ;

(h)
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(b) the plamtlﬁ and defendant may sign a statement of any
agreement upon the amount of such debt or demand, and of
the terms and conditions upon which the same is to be paid
or satisfied.

(2) Any such statement shall be signed in the presence of
the registrar of the court in which such plaint has been entered, or of
an attorney, ov a justice of the peace.

3 5. The registrar shall receive such statement of confession or Statement reccived
agrecment as aforesaid, and shall, as soon as convenient thereafter, ;’uy( glﬁflft‘ lcln:;flu
send notice of any such confession to the plaintiff. up.

On such statement heng so received, and on prool by affidavig No- 18,1905, 5. 16.

of the signature or signatures of the party or parties who signed such
confession or agreement where such signature or signatures were not
made in the presence of the registrar, the court or registrar may enter
up judgment in the terms of such statement.

36. In any action for a debt or liqguidated demand, judgment Where judgment
by defanlt or confession against one or more of several defendants shall 3‘,,“{;“&%3}3}@;{25
not preclude the plaintiff from proceeding to judgment and issuing zg o 17.
execution against any other defendant or defendants, except in so far

as satisfaction by any of them operates in favour of all.

Setting aside judgment.

3%7. The court, on sufficient cause being shown, mav, on such Judgment may be
terms as it thinks fit, set aside any judgment entered up in the absence %t Bidc
of the defendant, or for neglect to file notice of grounds of defence, and Toid. . 13.
any execution thereupon, and let in the defendant to defend.

Appearance by attorney or agent.

38. (1) In all actions the plaintiff and the defendant may cach Partics may appear

. e , personally or by
appear by himself, his clerk, or servant, or an attorney of the Saupreme Prson® attornoy.

Court. No.13,1899,5.29(1).
(2) No attorney practising before a court of petty sessions Attorney’s fees.

shall demand or take more, by way of fees for work by him done, than 7éi.

the sums set forth in the Third Schedule hereto. Third Schedule,

(3) If it appears to a court of petty sessions that any Attorney or agent
attorney or agent has, in any cause in such court, practised corruptly, My besuspended or
contemptuously, or in any respect knowingly and wilfully against hiSIIbid .. 6.
duty as an attorney or agent, the court may make an order (to remain
with the registrar of the said court) either suspending such attorney or
agent from practising for a \])Lelflt'd time or prohibiting such attorney

or agent from practising for ever in such court.

Costs.
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Process ainl
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Costs.

39. Tn all actions or proccedings in a court {the court may

witnesses” expenses 3 g wapd to the successful party, by way of costs for court process and

professional costs.

No. 18, 1905, 5. 24.

No. 13, 1899,
8. 29 (2).

Euntry of judgment.
No. 13, 1899, s, 32,

Judgment not to be

recorded without
affidavit of service.

1bid, s 33.

Payment by
instalments.

No. 13, 1899, s, 31,

Default in payment

of instalment.
1hid.

Execution of
process,

Ibid. s. 35.

Second Schedule,
No. 6.

Where defendant
removes into
another district
after judgment
obtained.

Ibid.

attendance of witnesses, such sum as in its diseretion it thinks fit; hut
the costs of professional assistance shall be paid by the party requiring
such professional assistance.

Judgments—how recorded.

4.0. The entry of the judgment on the cause list of the court of
petty sessions shall be deemed and held to be a record of such judgment,
and the same or a certified copy thereof, under the hand of the elerk of
such petty sessions shall (on proof of such signature and of the identity
of the claim and parties) be received as evidence of such judgment.

41. Save in the case of judgment entered up under sections
twenty-cight, or thirty-five, or seventy-five of this Act, no judgment shall
he recorded by any court of petty sessions in any case unless upon proof,
by affidavit, of the service of the summons upon the defendant in the
manner directed by sections nineteen and twenty of this Act. Such
affidavit may be sworn before the registrar, or a commissioner of
affidavits, or a justice of the peace.

Enforcement of judgments and orders.

42, (1) A court of petty sessions, whenever it makes an order
or decision for the payment of money, may direct such money to be paid
at such times and by such instalments as it thinks fit.

(2) If default is made in the payment of any onc such
instalment execution may be had for the whole amount remaining duc
upon the judgment.

43. (1) Whenever any court of petty sessions makes any order
or decision for the payment of money the registrar of the said court
may, on the application of the party in whose favour such order or
decision was made, issue a precept in the nature of a writ of fieri facias,
which precept shall be directed to any bailiff of any of the said courts
or his deputies, who are hereby empowered to execute the same in any
part of the State in the same manner in all respects as process of a
similar nature issuing out of the Supreme Court may be exceuted by
the sheriff or deputy sheriff.

(2) The removal by any defendant, after judgment
recovered against him, from the jurisdietion of one court into the
jurisdiction of another shall not prevent any plaintiff from proceeding
against such defendant in the jurisdietion where such defendant happens
to be resident at the time of issuing exceution, and the bailiff of any

court
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court or his deputy may dispose of the goods of such defendant in like
manner as if he were a resident of the district in which judgment was
recovered against him. :

44, Where a court adjudges costs to the defendant he shall ho Defendant entitled
entitled to the like process of execution for his costs as the plaintiff ' sxecution for
would be entitled to if he had established his claim against they, 13, 1599, s. 36.
defendant.

45. (1) Wherc a judgment or order of a court of petty sessions Certificate may issue
for the payment of money has been entered up or made in favour of E:::ﬂeﬁiti(}fudgment
any person, the registrar, upon the application of such person or of his or order.
solicitor or agent, shall, on proof that a warrant of execution on such No. 18, 1905, s. 27,
judgment or order has heen returned unsatisfied in whole or in part, Second Schedule,
issue and deliver to such person, solicitor, or agent a certificate in the "
form in the Second Schedule or to the like effect, and shall make a
minute or memorandum thereof against the entry of the judgment on
the cause list.

(2) Such person may file, or cause to be filed, the said Certificate may be
certificate in any distriet court having jurisdiction within the distriet of filedin districtcourt.
such court of petty sessions, or having jurisdiction where the judgment
debtor resides,

(3) Thereupon, without any further or other process, execu- Execution may issue
tion may be issued out of such district court in the same manner ag ©ut of district court.
upon a judgment or order of such court for the sum mentioned in such
certificate to be unpaid, together with the fees paid for the certificate
to the registrar of the court of petty sessions and the fees paid in the
district court for filing the certificate and issuing execution, and the
preseribed sum for costs.

(4) After the issue of such certificate no further proceed- No further
ings shall be taken in the court of petty sessions in respeet of such gfr‘;ceet‘;‘;,‘gg:si‘;‘ng_"“rt
judgment or order.

(5) When such certificate has been filed in the distriet court Provisionsof District
all the provisions of the Distriet Courts Act, 1912, relating to proceedings Covrts Act to apply.
consequent on a judgment or order given or made in a district court shall
apply as if the judgment or order of the court of petty sessions were a
judgment or order of the district court.

46. (1) The registrar of any court shall grant a special writ of Special writs.
execution when demanded by the plaintiff or defendant, as the case may, No. 13, 1899, s. 37.
be, in any suit wherein such writ may be issued.

(2) The registrar shall appoint one or more special bailiffs Registrar to appoint
nominated by the applicant to execute such writ. special bailiff.

(3) The party obtaining the appointment of a bailiff to act party applying to
under any special writ shall, together with two sufficient sureties, execute 8ive security,
to the registrar of the court from which the writ issues a bond in the
penalty of fifty pounds or for a larger sum not exceeding one hundred
pounds if the said court shall so direct, conditioned for the proper
performance by the bailiff of the duties of his office. == (4)

N
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(4) The bond shall vest in the registrar of the court for the
time being, and may from time to time be sued upon in his name or in
the name of any person to whom it may, be assigned under any order
of the court. :

(5) The assignment of the bond shall be made by an
indorsement by the registrar for the time being.

(6) Any person who sustains any damage by the neglect
or misconduct of any such bailiff may proceed before any court of
competent jurisdiction (the amount of such damage not exceeding fifty
pounds or the sum specially directed by the court as aforesaid), and the
bond so given shall stand and be an additional security for such
damages, and shall, if necessary, be put in suit to recover the sum and
costs from the parties thereto or any of them.

(7) In every case in which a special writ of execution is
taken out neither the registrar nor bailiffs of the courts of petty
sessions shall be responsible for any act done under or in respect of
such process by colour thereof, but the person aggrieved by any such
act shall have a remedy and right of action against the party or his
sureties to whom the writ of execution was granted.

4'7. During the lives of the parties to a judgment in any court,
or those of them during whose lives execution may at present issue
within a year and a day without a scire facias, and within six years
from the recovery of the judgment, execution may issue without a
revival of the judgment.

4 8. No judgment of any of the courts of petty sessions shall be
executed at any time after sunset and before sunrise, and if any person
executes any such judgment after sunset and before sunrise he shall be
liable to a fine of ten pounds, which may be imposed and enforced by an
order of the court for the distress and sale of the offender’s goods.

49, No execution awarded against the goods of any party shall
deprive any landlord of the power vested in such landlord by an Act
passed in the eighth year of the reign of her late Majesty Queen Anne,
entitled ‘‘ An Act for the better Security of Rents and to prevent Frauds
committed by Tenants,’’ of recovering one year’s rent in pursuance of
the said Act.

50. No real or leasehold property shall be liable to be levied
upon under writs of execution issued out of courts of petty sessions.

51. (1) No absolute or conditional bill of sale or mortgage of
chattel property whatever shall protect such property so levied upon
from sale unless—

(a) the bill of sale or mortgage be produced to the bailiff; and
(b) the bill of sale or mortgage was executed at least fourteen days
before the summons was served upon the defendant in the
case in which the writ of execution issued; and .
(c)
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(c) there be expressed in the bill of sale or mortgage a certain

time for the payment of the principal sum for which the

instrument was given as security, and such time does not

exceed one year from the date of the instrument and at the

expiration of that time the holder of the bill of sale or mort-

gage shall not renew it, but either assume possession or

proceed to the sale of the property so secured, or relinquish

all claim to the protection of it from the debts of other

creditors under judgments recovered under this Act or any Act

hereby repealed; and

(d) the bill of sale or mortgage was registered by the registrar at

the nearest court of petty sessions within one week of the

date of its execution.
Notwithstanding the provisions of this subsection the party entitled Levy maybe
thereto may proceed to enforce the levy and sale by taking out a special :gi‘;f:{?ig};'ﬁaklng :
writ of execution in manner directed by section forty-six of this Aect.

(2) Protection from sale under any circumstances shall Limit of protection.

only extend to such articles of chattel property as are specifically set No. 13,1899, 5. 32.
forth and enumerated in a schedule to be annexed to the bill of sale
or mortgage, as the case may be. :

1 " Interpleader.

592. (1) If, previously to the sale of any property levied upon, Claim by person not
such property being in the actual or ostensible possession of the party P2ty 2gainst whom
against whom the writ is directed, a claim is made to it by any third 754 s 42,
person, and such claim is deposed to before a justice of the peace, and
in such deposition it is averred that the party in whose actual or osten-
sible possession such property so levied upon be found is not the true
owner, but the bailee thereof, the claimant—

(a) may deposit with the bailiff an amount equal to the value of No. 18, 1905, s. 20.
the property, such amount to be paid by the bailiff into court
to abide the decision of the court vpon the claim; or
(b) may give to the bailiff security to the value of the property.  r#a.
(2) The amount of such value and the nature of such 7.
security shall be agreed upon between the claimant and the bailiff, or
in case of difference shall be determined by some competent person
appointed by the registrar, and the costs (if any) of such determination
shall be paid by the claimant, and, if the court so orders, may be added
to the costs of the levy.
(3) If the claimant, previously to the sale of such property, No. 13, 1899, s. 42,
deposits with the bailiff the amount aforesaid, or gives security as
aforesaid, such property shall thereupon, but not otherwise, be released
from execution, and the cost of the levy (if any) shall be either added to
the amount of the costs charged in the execution or defrayed by the
party claiming such property, as the court in its discretion directs.

53,
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53. (1) Whenever a claim is made by a person not being the
party against whom execution has issued to any goods or chattels taken
or intended to be taken in execution under any process or to the pro-
ceeds or value thereof, the court from whieh the process issued, or, in
the absence of the court, the registrar or a justice of the peace, may,
upon the appleation of the bailiff or officer made before or after the
return of such process, and as well before as after any action brought
against him, call before the court, by an order for that purpose, the
party issuing the process and the claimant.

(2) The court may thereupon pronounce its decision in a
summary manner for the adjustment of the claim, and the relief and
protection of the bailiff or other officer, and may make such order as
appears to be just according to the circumstances; and its decision shall
be final and conclusive against the party issuing the process and the
claimant, and also against all persens elaiming by, from, or under themn.

Attachment of debts duwe from garnishees.

B54. (1) Any creditor who has obtained a judgment in any
court of petty sessions may apply to the court in which he obtained such
judgment, or, when the court is not sitting, to the registrar thereof or a
justice of the peace, for an order that the judgment debtor be orally
examined as to whether any and what debts are owing to him, and the
court, or, when it is not sitting, the registrar thereof or a justice of the
peace, may thereupon make an order for the examination of such judg-
ment debtor and for the production of any books or documents.

(2) Every judgment debtor who refuses or neglects to
obey such order shall be subject to all the penalties to which a witness
duly subpcenaed to attend at such court, and failing to appear at the
time appointed, would be subject.

(3) The court shall cause such judgment ereditor to be
orally examined touching the premises.

B55. (1) Save where therein otherwise provided, the jurisdie-
tion given by the seven next following sections shall be exercisable only
by a police magistrate.

(2) Wherever in the said sections it is provided that when
the court is not sitting any application, order, direcfion, or summons
may be made to and granted by the registrar thereof or a justice of the
peace, any such order, direction, or summons so made shall be of the
same effect as if made hy the court.

B56. (1) The court or, when it is not sitting, the registrar
thereof or a justice of the peace, may make an order that all debts due,
owing, or accruing from a garnishee residing within the jurisdiction of
such court to a judgment debtor shall be attached to answer the judg-
ment debt.

(2)

T
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(2) An application for a garnishee order may be made ex Application for
parte by any creditor who has obtained a judgment in any court of °*der
petty sessions, either before or after such examination as is provided in No. 13, 1899, s. 46.
section fifty-four.

(3) The application shall be supported by an affidavit of Affidavit in support.
the judgment creditor, or his attorney or agent, stating that the judg- 7%
ment has been recovered and is still unsatisfied, and to what amount, Feeon Schedule,
and that a person resident within the jurisdiction of the Court to which
the application is made is indebted to the judgment debtor.

(4) In proceedings to obtain a garnishee order the court Court may refuse to
or, when it is not sitting, the registrar thereof, or a justice of the peace, :}’:é‘é’;fere In certain
may, in its discretion, refuse to interfere where, from the smallness of 757 .4 No. 18,
the judgment debt or of the amount to be recovered or of the debt 1905, s. 26.
sought to be attached or otherwise, the remedy sought would be
inadequate, worthless, or vexatious.

(5) No order for the attachment of wages or salary of any Wages or salary of
servant or employee shall be made in any case where such wages or 2 per week or
salary do or does not exceed the rate of two pounds per week; and where attached.
such wages or salary are or is at a greater rate than two pounds per No. 6, 1900, s. 1.
week, an order shall be made only for the attachment of amounts of the
wages or salary in excess of that rate: Provided that no deht contracted
prior to the seventeenth day of August, in the year one thousand nine
hundred, shall be affected by this subsection.

B7. The court or, when it is not sitting, the registrar thercof Summons to
or a justice of the peace may, by the garnishee order or any subsequent §hishee to show
order, summon the garnishee to appear to show cause why he should 744,
not pay to the registrar, on behalf of the judgment creditor, the debt
due from him to the judgment debtor, or so much thereof as may be
sufficient to satisfy the judgment debt.

58. Service on the garnishee of a garnishee order or notice to Attachment of debrs
the garnishec of the making of such order shall attach in the hands of DY garishee order.

X : - L . . No. 13, 1899, s. 48.
the garnishee all debts due, owing, or aceruing from him to the judgment
debtor.

59, If the garnishee does not forthwith pay to the registrar, on Proceedings to levy
behalf of the judgment creditor, the amount due from him to the judg- :ﬁf,‘l‘;}fzcﬂf from
ment debtor, or an amount cqual to the judgment debt, and does not judgment debtor.
dispute the debt due or claimed to be due from him to the judgment Zéi. s. 49.
debtor, or if he does not appear upon summons, then the court may Foon! Schedule,
order execution to issue, and it may be sued out acecordingly without
any other previous writ or process to levy the amount due from such
garnishee in payment of the judgment debt or towards satisfaction of
the same.

60. If the garnishee appears upon summons and disputes his Where garnishee
liability the court, instead of making an order that execution shall issue, ‘“S_P“te”r““b‘hty g
may order the hearing of such summons to stand adjourned until some é bid. 5. 50.

Second Schedule,

day No. 14,
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day to be appointed for that purpose, and may direct that, upon such
adjourned hearing, any question necessary for determining the liability
of the garnishee be tried and determined, and the order for such
adjournment shall be served upon the garnishee, and shall operate as a
plaint entered against him to obtain payment of the sum claimed to be
due from him to the judgment debtor.

61. In any order for the payment of money by a garnishee,
or upon an application at any time made by him, the court, or,
when it is not sitting, the registrar thereof or a justice of the peace,
may direct such payment to be made at such times and by such instal-
ments as the said court or registrar or justice of the peace, as the case
may be, thinks fit, and if default be made in the payment of any one such
instalment execution may issue for so much of the amount then due by
the garnishee as will satisfy the judgment debt remaining unpaid at the
time of such default.

6 2. Payment made by or execution levied upon the garnishee
under any proceeding herein provided shall be a valid discharge to him
as against the judgment debfor to the amount paid or levied, although
such proceeding may be set aside or the judgment reversed.

63. (1) In each court of petty sessions presided over by a
police magistrate the registrar shall keep a garnishee book, in which
entries shall be made of all garnishee orders and proceedings thereon,
with names, dates, and statements of the amounts recovered.

(2) Copies of any such entries may be taken by any person
upon application to the registrar, and upon payment of the prescribed
fee.

©4. The costs of any application for a garnishee order and of
any proceedings arising from or incidental to such application shall be
in the discretion of the court, but where the garnishee pays all debts
due, owing, or accruing from him to the judgment debtor, or so much
thereof as is sufficient to satisfy the judgment debt, into court five clear
days before the return day of the summons he shall not be liable for any
costs incurred by the judgment creditor.

Amendment. -

65. (1) No process or proceeding of any court of petty sessions
shall be set aside on account of any technical error or mistake only.

(2) It shall be competent to every court of petty sessions
to decide what is a verbal or technical error or mistake in any action or
proceeding.

(3) All errors or mistakes which have not a tendency to
misinform or mislead the opposite party shall, in all cases, be deemed
merely verbal or technical. _
Witnesses
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© Witnesses.

66. (1) Every person summoned as a witness to attend any, of Attendance of
the said courts of petty sessions shall attend pursuant to such summons, Witnesses.
and shall be subject to the like actions (to be brought in one of the said No. 13, 1899, s. 5%
courts) for disobeying such summons as he would be subject to for §e§°§d Schodule,

disobedience to a subpwena issuing out of the Supreme Court.

(2) Nothing in this Act contained shall be construed to Expenses.
compel the attendance at any court of petty sessions of any witness 7sia.
who 18 not resident in the district where the cause in which he is
summonced to give cvidence is to be tried, nor to compel any witness to
go more than three miles from his home, without tender of his reasonable
expenses.

6'7. Every court of petty sessions may punish as for contempt penalty for refusing
in a summary way by fine not exceeding forty shillings, to be levied to be swornor
upon the goods and chattels of the offender, or by imprisonment for ?;;ve: 54
any time not exceeding fourteen days, any plaintiff, defendant, or

witness refusing to be sworn or to answer any lawful question.

Officers.

€ 8. The clerk of the bench or other clerk of the courts of petty Clerk and registrar.
gessions, as may from time to time be directed by such courts 7. s. 55.
respectively, shall discharge the duties of registrar.

69. (1) The courts of petty sessions shall from time to time Bailiffs.
appoint a bailiff or bailiffs for the service and execution of the processes, sid. s. 56.
orders, and judgments authorised by this Act.

(2) Any such courts may appoint a sergeant of police or Police sergeant or
police constable of their respective districts to be a bailiff of the court f)fl’i‘ﬁ?'ble may be a
appointing him, who shall not therefore become incapable of acting as
or forfeit his appointment of such sergeant or constable, anything in
any Aet to the contrary notwithstanding:
Provided that no such sergeant or constable shall be appointed
without his consent.

7 0. If any bailiff, deputy bailiff, or other officer of any court of Breach of daty in
petty sessions employed to execute any process of execution, by conniv- ]Iebvlz '8 ;’7‘00““”"‘
ance, wilful neglect, or omission, causes or suffers the goods of the party “** * "
against whom such execution is awarded to be rescued or carried away,
so that such execution has not its due effect, any justice of the peace
may, upon complaint and due proof thereof made upon oath, order such
bailiff, deputy, or officer to pay the sum of money for which such execu-
tion was awarded, or such part thereof as the said justice thinks proper,
to the party complaining, and may enforce the payment thereof by the
same means as are herein provided for the recovery of debts.

71.
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7 1. All justices of the peace, officers of courts of petty sessions,
keepers of prisons, or other persons who do anything under this Act in
obedience to any legal order of any court of petty sessions, are hereby
indemnified for whatsoever is done by them respectively in obedience
thereto, and if any action is brought against any such keeper, or person,
or justice, or officer for performing any duty of his office in pursuance
of this Act, such justice, keeper, officer, or other person may plead
the general issue, and give the special matter in evidence thereupon,
and if the plaintiff be nonsuited or discontinue his action, or a verdict
pass against him or judgment be had for the defendant upon demurrer,
such defendant shall have double costs.

7 2. All actions for anything done under the provisions of this
Act or any Act hereby repealed by persons acting in execution thereof
shall be commenced within six months after the fact was committed, and
no writ shall be sued against nor process served upon any justice of the
peace, registrar, bailiff, or other officer of any court of petty sessions for
anything done in the execution of or by reason of his office until one
month after notice in writing has been delivered to him or left at his
usual place of abode by the attorney or agent for the party who intends
to sue out such writ as aforesaid, in which notice shall be clearly and
explicitly contained the cause of action, the name and place of abode
of the person bringing such action, and the name and place of abode of
the attorney or agent.

A fee of twenty shillings and no more shall be paid for preparing
and serving every such notice.

PART IV.
MISCELLANEOTS.

73. (1) Whosoever commits wilful and corrupt perjury or
falsely affirms when under examination by a court of petly sessions by
virtue of this Act, or commits wilful and corrupt perjury in false
swearing or affirming in any affidavit or affirmation by this Aect required
or allowed to be made before any such court or a justice of the peace,
shall on conviction be liable to incur and suffer the like pains and
penalties as any person convicted of wilful and corrupt perjury.

(2) A court of petty sessions may commit for trial and
direct a prosecution for perjury to be forthwith instituted against any
person who commits perjury or falsely affirms as in the last preceding
subsection mentioned.

7 4. No plaint entered in a court of petty sessions, nor any order
or proceeding had thereon by virtue of this Aect, shall be removed out of
the said court by writ of certiorari or otherwise howsocver. .

75.

P
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75. If both parties in any cause agree between themselves not Arbitration
to try their cause before the court of petty sessions, but by means of LL.‘.‘t:lrlid";?dbL
arbitration, and notify such agreement by a memorandum in writing, judgment.
signed by themselves or their agents, the award made on such arbitra- No. 13, 1819, s. 63.
tion shall be binding on both parties, and judgment in accordance
therewith may be entered in the cause list of the said court of petty

sessions for the plaintiff or defendant as the case may be.

7 6. The provisions of sections thirty-four, thirty-five, thirty- Court fees to be
six, and thirty-seven of the Supreme Court and Cireunit Courts Act, 1900, {'l;om’lt;d le{) jtas’"ff
relating to the collection of the fees to be demanded and paid in the S
Supreme Court, shall mutatis mutandis apply to the fees to be demanded
and paid in any court of petty sessions acting within the jurisdiction
conferred by this Act.

7'7. (1) No court fees, except fees in respect of the copying of C]omt flues not
documents, payable to a registrar shall be charged to or payable by the &use to
Government of New South Wales, or any department or board whose departments.

expenditure is paid out of the Conbohdated Revenue Fund. Thid. s. 23.

(2) But the said Government department o board may
include the amount of such fees in any costs which it may he entitled
to receive from any person, and may recover the same as if such fees
had been charged and paid; and when recovered such fees shall be paid
to the registrar and accounted for by him as directed by the Audit Act,
1902,

7 8. The forms contained in the Sceond Schedule hereto, or Forms.
as near thereto as the nature of the case will permit, shall be used in Second Schedule.
proceedings under this Act. No. 13, 1899, s. 68.

79. The Governor may make general rules to be in force in the Rules made by
several distriets for carrying out the provisions of this Act, and the Sovernor-
procedure and practice of courts of petty sessions under this Aect, and No. 18, 1905, s. 25.
may in and by such rules alter any forms in any Schedule to this Aect.

Such rules shall have the same force and effect as if they formed
part of this Act.

S &7 . SCHEDULES.
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'~ SCHEDULES.

*  FIRST SCHEDULE. '

Reference to Acts. Title or Short Title. Extent of Repeal.
No. 13, 1899 .i Small Debts Recovery| The whole, except—
' Act, 1899, (a) Section 64, portion of 65 and the
Third Schedule (which were repealed
by No. 14, 1904, s. 2).
() Sections 21 (1), 22 (2), 28, 30, and the
remainder of section 65 (which were
repealed by No. 18, 1905, s. 3).
{c) Section 67 (which was repealed by No.
24, 1909, s. 27).
No. 6, 1900 .| Attachment of Wages! So much of the Act as refers to the attach-
Limitation Act, 1900., ment of debts in courts of petty sessions.
No. 14, 1904 . Justices (Fees) Act,| So much of Schedule as refers to Act No. 13,
1904. 1899.
No. 18, 1905 . Small Debts Recovery| The whole.
Amending Act, 1905.
No. 24,1909  ...| Justices (Amendment) Section 27.
Act, 1909.

SECOND SCHEDULE.
Forus.
1. Plaints.
IN THE CASE-OF GOODS SOLD.
“ A.B., of (Sydney, in this district) complains of C.D., of the same place, baker,
that the said C.D. is indebted to him in the sum of five pounds sterling for corn (or
hay, or other things, briefly describing them) sold and delivered by the said A.B. to the

said C.D. in or about the month of February last, which sum the said C.D. refuses to
pay, and the said A.B. prays that he may be adjudged to pay the same.”

[ IN THE CASE OF DEMAND FOR RENT.

“For three months’ rent due from the said C.D. to the said A.B. on or about the
first of February last in respect of the occupation by the said C.D. of a house and garden
of the said A.B. (as the case may be), situate at Sydney, which sum,” &e.

FOR LODGING.
“ For meat, drink, washing, lodging, and other things found and provided by the
said A.B. for the said C.D. between the months of December and February last, which
»
sum,” &e.
FOR IIIRE OF ITORSES.
“For the hire of a horse (or as the case may be) and cart of the said A.B., hired
and used by the said C.D. for threc weeks in or about the month of February last, which
»
sum,” &c.
FOR
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FOR AGISTMENT.

“For the agistment, depasturing, and keeping of fifty oxen aund one hundred
sheep by the said A.B. {or the said C.D. between the months of December and February
last.”

FOR WORK AND LABOUR.

“For the work and labour of the said A.B. performed for the said C.D. on or
about,” &e.
FOR WORK AND LABOUR OF SERVANTS.

“ For the work and labour of the servants of and belonging to the said A.B. per-
formed for the said C.D.”

FOR WORK AND LABOUR OF SERVANTS, HORSES, AND CARRIAGES.

“ For the work and labour of the said A.B. by himself (or his servants, or horses,
carts, and carriages, as the case may be), performed by the said A.B. (or his servants,
&c.) for the said C.D., and for timber, nails, &c. (as the case may be), provided by the
said A.B. for the said C.D., and used in such work and labour.”

FOR WAGES.

“For wages due and payable from the said C.D. to the said A.B. for his service
performed as the servant of the said C.D. between the months of December and February
last.”

FOR MONEY LENT.

“For money lent by the said A.B. to the said C.D. in or about the month of
February last.”
ON A PROMISSORY NOTE OR BILL OF EXCITANGE.

“For principal and interest due to the said A.B. on a promissory note drawn by
the said C.D., payable to one E.F., or order, and by him indorsed to the said A.B. (or on
2 bill of exchange drawn by one E.I'., and accepted by the said C.D., payable to the said
A.B).”

ON A BOND.
“TFor principal and interest due on a bond bearing date the day
made and entered into by the said C.D. for the payment of £ and interest on

the day of last.” P

v

' FOR MONEY DUE ON AN AGREEMENT.

“For principal and interest upon and by virtue of a certain agrecment bearing
date, &c. (date of agreement), and made between &e., whereby the said C.D. agreed for
the comsideration therein mentioned to pay to the said A.B. the sum of £ )
together with lawful interets on the same on the day of now past.”

ON AN AWARD.

“Yor money due to the said A.B. upon and by virtue of a certain award made
by E.F. upon a submission by the said A.B. and the said C.D. to the arbitration of the
said E.F. concerning certain matters in difference between them, and upon which refer-
ence the said E.F. awarded and ordered that the said C.D. should pay the sum of £
to the said A.B. on a certain day now past.”

FOR UNLAWFUL DETENTION OF PROPERTY.

“A.B., of , complains that C.D., of the same place, hath possessed himself
of a cow (or waggon or horse or other thing detained) of the value of £ or there-
abouts, which he unjustly detains from the said A.B., and the said A.B. prays he may be
adjudged to restore to him the said cow, &c., or pay the value of the same.”

FOR
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;_ FOR UNLAWFUL DETENTION OF PROPERTY DEPOSITED.

“That the said A.B. in or about the month of last deposited and left
several articles of household furniture and wearing apparel, the property of the said
A.B., of the value of £ or thereabouts, with the said C.D., to be safely kept for the
said A.B. until he should have occasion for them, and the said A.B. saith that he has
demanded the said household furniture, &c. (or caused the same to be demanded for
him), but the said C.D. refuses to deliver up and unjustly detains the same, and the said
A.B. prays the said C.D. may be adjudged to restore to him the said household furniture,
&e., or pay him the value of the same.”

FOR DAMAGE SUSTAINED BY IMPROPER DRIVING.

“That on or about the day of last the said A.B. (or the servant

of the said A.B.) was driving his eart, &ec., on the public road between and

and the said C.D. (or the servant of the said C.D.) was also on the said road

with a certain carriage, &c., under his care and direction, and the said C.D. (or the

servant of the said C.D.) so improperly drove and directed his carriage and horses that

thereby his carriage was forced and driven with great violence against the cart of the

said A.B. and broke to pieces one of the wheels thereof, and the said A.B. was thereby

damaged to the amount of £ , and the said C.D. refuses to make amends for the

same, and the said A.B. prays he may be adjudged to pay the amount of the said
damage.”

FOR AN ASSAULT OR INJURY TO THE PERSON, WIFE, &C.

“ That the said C.D. on, &ec., assaulted, beat, and ill-treated the said A.B. (or
‘the wife’ or ‘child’ or ‘servant’ of the said A.B.) to the damage of the said A.B. of
£ , and the said A.B. prays,” &e.

FOR BREAKING AND DESTROYING FEXCES,'&C., AND FOR INJURIES TO LAND OR CATTLE.

“That the said C.D. on or about the day of broke down and
destroyed a fence of the said A.B. at Sydney, in the district, whereby the said
A_.B. hath sustained damage to the amount of £ , &c. [or ¢ broke down the door
of the house of the said A.B. and disturbed him in the peaceable possession thereof,” or
‘cut down two trees of the said A.B. of the value of £ ,” or “wrongfully trampled
down, destroyed, and ate the corn or grass of the said A.B.,” or ‘ drove about and injured
the sheep or cattle,” or ¢ killed or wounded a dog, horse, &e.,” of the said A.B., of the value
of £ ’], and the said A.B. prays,” &e. .

[ ]
2. Ordinary Summons.
New South Wales. T f
In the Court of petty sessions for
the district
To of .
You are hereby summoned to appear in this Court at on , the
day of next, at ten of the clock in the forenoon of the same day

precisely, to answer the foilowing plaint [insert copy of plaint and particulars as filed
with the registrar], otherwise, upon proof of the due service of this summons, the cause
when called on for hearing may be tried, and judgment be given against you for
whatever may appear to be due together with such costs as the Court may think fit to
award. And take notice that, if you intend to defend upon any matter of set-off or
excuse, you must file particulars of the same in the office of the Registrar clear

days
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days at the least before the day herein named for the hearing of the cause, otherwise

the evidence you may bring forward to support such excuse, or set-off, cannot be
admitted.

Dated this day of , one thousand nine hundred and

By the Court,
A.B. Registrar.

3. Defence to Ordinary Summons,
New South Wales.

e

Court of petty sessions for the day of
district of 19 .
‘ A.B. Plaintiff
Between - and
| 0. Defendant.

Take notice that I intend to defend this action for the following reason [or
reasons as the case may be]—

1f1td l [State each ground as shortly as possible, but with sufficient clearness, particu-
5r a larly as to times, places, persons, sums, securities, or written tnstruments, &e.]
To AB,,

The abovenamed plaintiff.

4. Default Summons.

In the Court of petty scssions for \
the district of
No. of plaint, ,of 19

Between , plaintiff, and , defendant.

Take NoticE that unless within ten days after personal service of this summons on
you, or, where such service has not been personal, within fourteen days after leave to
proceed as if personal service had been effected has been given, you file with the
Registrar of this Court at , 4 notice in duplicate of any grounds
of defence you may have to this action, dated and signed by yourself or your attorney,
together with an aflidavit verifying it, or stating such facts as the Court in the eirecum-
stances deems sufficient in that behalf, you will not afterwards be allowed to make any
defence to the claim which the plaintiff makes on you, as per margin, the particulars of
which are héreunto annexed; but the plaintiff may proceed to judgment and execution
without giving any further notice.

If you file such notice with the Registrar within the time specified, the action

shall go to trial at the next sittings of this Court to be held not less than four clear
days after the day on which you file such notice.

Dated this day of , 19 .
Registrar of the Court.
£ s d
Fees for plaint and service ......
Total amount of debt and costs ..
————

-

£
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5. Notice of grounds of defence to an action in which a default summons has been
issued.

(To be filed in duplicate with an affidavit of verification.)

In the Court of petty sessions for
the district of }

[ECRVRIN

No. of plaint, ,of 19 .
Between , plaintiff, and , defendant,

Taxe Norick that I intend to defend this action, and to rely upon the following grounds
of defence, namely :—[Here enumerate grounds of defence.]
Dated this day of , 10 .
Defendant—
Address— A

(An address at which proceedings or notices may be left or sent by post, must be given.)

6. Precept tn the nature of a fiert facias.

EXECUTION AGAINST GOODS. N
Court of petty sessions for the L
district of f
To , of , bailiffs of the Court of petty sessions for the
district of , and to the deputy bailiffs duly authorised and appointed to

exccute the processes of this Court, and to each and every of them.

In pursuance and by virtue of a decision of the Court of petty sessions for the
district of , made on the day of , 19 , you are hereby required
to levy of the goods and chattels of , to satisfy for the amount
of pounds shillings and pence, being the amount of judgment
and costs which in the said Court he was adjudged to pay to the said , and
after levy duly made thereof, forthwith to pay the same into this office. And what you
shall do herein certify and return to this Court at the expiration of one month from
the date hereof, or within three days after this warrant shall be executed, if that shall
sooner happen.

Dated this ‘ day of . ,19 .
. By the Court,
- " A B, Registrar.

Judgment ........
CostS e eenrannanen

Execution.......«

N.B.—The bailiff shall certify to the Court under his hand (and on the back of the precept where
it remains in his possession) the date of exccution and what in particular he shall have done and if
unexecuted why it is so.

T.
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7. Certificate of unsatisfied execution on a judgment or order. No. 18, 1905,

In the Court of petty sessions for the Schedule Two.
district of

|
. . i i o - © &

Title of Name, ru'idmon, Name, addition, __g:% 558 EN 5 Amount
action and | Form or | 804 residence [ and address of | 3& | L« 23 | B | Avbstract o

date of 4 : of party in party against | 2020 1 @85 | SN | BN AT tement! Remark
con?n:ueﬂcw "‘;’c‘;{:no whose favour |whom jndgment| €5 | & BT | O | B ret(:.\rn j:r( g:&:s CMATKS.

ment, © judgment given | given or order 5% B35 1 8| 9% " | unpaid
g or order made. made. &3 <3 A 2 .

I certify that this certificate correctly and fully sets forth the particulars of the
judgment (or order) and of the return unsatisfied of exccution issued on such judgment
(or order) therein described of the Court of petty scssions for the district of
sitting under the Small Debts Recovery Act, 1912.

Dated this day of 19 . .. ... AB,
) - < Registrar.
8. Subpana for witness. No. 13, 1899,
' . New South Wales. e Second Schedule.
Court of petty sessions for the ) To A.D. of '
district of ; C.D. of
| EF. of
You are hereby severally commanded, setting all excuses aside, to appear in this Court
at on , tho day of next, at of the clock in the

forenoon precisely, to testify the truth in a cause therein depending between A.B.,
the said A.B. [or C.D., as the case may be| [adding ¢f necessary and to bring with
you a certain agreement or note, &c., sufficiently describing it as to date and otherwise],
and herein fail not at your peril.
By the Court,
Registrar or Clerk of the Court.
9. Attachment for non-appearance to a subpena,
‘A.B. plaintiff
C.D. defendant
Court of petty sessions for the |
district of f
To bailiffs and their deputies to each and every of them. ' No. 13, 1599,
AT a court of petty sessions for the distriet of held on the day Second Schedule.
of 19 it appearing to this court that has been duly served with a
copy of a subpena to attend this court in the above case and though duly called came
not. You and each of you are hereby commanded to attach the said wherever
you may find him for a disobedience to the said subpeena and him safely and securely
keep so that you may have him before a justice of the peaece of the said court on
, the day of , to hear and abide such order as shall then

be made touching the contempt of the said , in disobedience of such subpeena.
10.
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10. Order for examination of judgment debtor,

No.

In the Court of petty sessions for the )

district of
Between , Judgment creditor, and , judgment debtor.

Tron the application of the abovenamed judgment creditor it is ordered that the
abovenamed judgment debtor attend this Court on the day of , 19 ,
at the th hour of the clock in the noon, and be examined as to whether

any and what debts are owing to him, and that the said judgment debtor produce all
necessary books and documents at the time of the examination.

Dated this day of , 19
By the Court [or by the registrar, or by , 4.P., when the Court
was not sitting.]
Registrar.
To , the abovenamed judgment debtor.
11. Affidavit to ground garnishee order,
No.
In the Court of petty sessions for the )
district of |
Between , Judgment creditor, and , Judgment debtor.
1, of , the abovenamed judgment creditor [or attorney or agent for the
abovenamed judgment creditor], make oath and say—
(1) That I [or the abovenamed judgment creditor] on the day of
last past recovered judgment in the Court of petty sessions at against
the abovenamed judgment debtor for the sum of £ and costs.
(2) That the said judgment is still wholly unsatisfied [or is still unsatisfied to the

cxtent of the sum of £ 1.

(3) That E.F., of [state description] is indebted to the said judgment debtor in
the sum of £ .

(4) That the said E.F. resides within the jurisdiction of this Court.

Sworn at this day of , 19, before me

This affidavit is filed on behalf of the abovenamed judgment creditor.

12. Garnishee order attaching debt.
No.
In the Court of petty sessions for the )
district of

Between , Judgment ecreditor, and , Judgment debtor, and garnishce.

Uroxn hearing and reading the affidavit of filed the day of ,
19 , and upon

It is ordered that all debts owing and accruing due from the abovenamed garnishee to
the abovenamed judgment debtor be attached to answer a judgment recovercd against
the said judgment debtor by the abovenamed judgment creditor in the Court of petty

sessions in the distriet of on the day of , 19 |, for the sum
of £ s, d,, on which judgment the sum of £ s, d. remains due and
unpaid.

(And
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(And it is further ordered that the said garnishce attend this Court on the
day of ,19 , at of the clock in the noon, to show cause why he
should not pay into Court the debt due from him to the said judgment debtor or so
muech thereof as may be sufficient to satisfy the said judgment.)

: Dated this day of .19

By the Court [or hy the registrar, or by , J.P., when the Court
was not sitting].

Registrar.
To the abovenamed garnishee.

(To the abovenamed judgment debtor.)

Nork.--If the garnishee pay the amount of debt or so much thereof as will satisfy the judgment
debt into Court five clear days before the hearing of this summons he will incur no costs. If the
garnishee does not appear and dispute the debt the Court may order execution to issue against him,

13. Judgment against garnishee.
No.
In the Court of petty sessions for the )}
district of f

Between A.B., judgment creditor, and C.D., judgment debtor, and E.F., garnishee.
It is ordered that the said A.B., the abovenamed judgment creditor, do recover against
the said E.I7., the abovenamed garnishee, the sum of [insert the amount of the
judgment delit, or so much thereof as the debts amount to when the same are less than
the judgment delit], and £ for costs, amounting altogether to the sum of £ ;
and it is further ordered that the garnishee do pay the same to the Registrar of the
Court on the day of 19 . [or by instalments of for
cvery days, the first instalment to be paid on the day of 19 .

In case default be made in payment of any one of such instalments and exccu-
tion issue, it shall be for the whole of the above amount then remaining due.

Dated this day of , 19

14. Ezecution against garnishee. _
No. ) o Folio in ledger.
In the Court of petty sessions for the \ P e e e .
district of i : e : vi
Between AB. judgmeunt ereditor, and (.., judgment debtor, and E.F., garnishce.

WHEREAs on the day of 19, the judgment creditor obtained a judg-
ment in this Court against the garnishee for the sum of £ » being [porition of]
the amount due by him tc the judgmeut debtor, and it was thereupon ordered that the
garnishece should pay the sum to the Registrar on the day of 19 [or
by instalments of for every days]. And whereas default has been
made in payment according to the said order: These are therefore to require and order
you forthwith to make and levy by distress and sale of the goods and chattels of the
said F.I'., wheresover they may be found, within the district of this Court (except the
wearing apparel and bedding of him and his family and the tools and implements of his
trade, if any, to the value of ten pounds), the sum stated at the foot of this warrant,
being the amount due to the said A.B. under this order, including the costs of this
cxecution, and also to seize and take any monecy or bank-notes, cheques, bills of
gxchange, promissory notes, bonds, specialitics, or securities for money of the said E.F,
0 B which
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which may there be found, or such part or so much thereof as may be sufficient to satisfy
this execution and the cost of making and executing the same, and to pay what you
shall have so levied to the Registrar of this Court, and to make return of what you have
done under this warrant immediately upon the exccution thereof.

Given under the seal of this Court this day of , 19. "y
: By the Court.
Registrar.
To the bailiff of the said Court and others the assistant bailiffs thereof.

Amount of which judgment was obtained.

£ s d
Amount of judgment.. . .. .. )
Costs .. .. .. .. .. .o
Mileage .. .. . e .. oe .o
Paid into Court .. ..
T Total amount to be levied .. £

Norice.—The goods and chattels are not to be sold until after the end of five
days next following the day on which they were seized, unless they be of a perishable
nature, or at the request of the said E.F.

Application was made to the Registrar for the warrant at minutes past
the hour of in the noon of the day of , 19

15. Order for trial where garnishee disputes debt.

No. .
In the Court of petty sessions in the |
district of J
Between A.B., judgment creditor, and C.D., judgment debtor, and E.T., garnishce.
Wuereas the judgment creditor at a Court holden at on the
day of ,19 , obtained a judgment against C.D., of , for the sum of
£ and costs, and which judgment now remains unsatisfied: And whereas the

judgment creditor having filed an affidavit stating that the said E.F. was indebted to the
said C.D., a summons was issued calling upon the garnishee to show cause why he should
not pay into Court the amount so due or so much thereof as might be sufficient to satisfy
the judgment debt, and the said garnishee appeared upon the said summons and disputed
his liability: It is ordered that the hearing of the said summons be adjourned until the

day of ,19 , at the hour of in the noon, and that upon
such adjournment the lability of the garnishee to pay to the judgment debtor the sum
of £ , according to the particulars hereunto annexed, be tried and determined
[or insert any-special direction as to question to be tried].
Dated this day of 19
Registrar.
£ 8 d
Debt or claim o . - .
Cost of summons .. .. . .o
Attorncy’s costs .. e .o .o
£

THIRD
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THIRD SCHEDULE.

Attorney’s costs. Section 38 (2).
£ s d. No. 13, 1899,
For drawing and copying plant, with the particulars ..
For summons, with the particulars
For defence or sct-off, with the particulars

For an Advocate’s fec in a case not exceeding £10, not more than

W - o o O
kO R LD
OO oo o

For an Advocate’s fec in a casc cxceeding £10 .. - ..




