14 Act No. 8, 1905.
Forfeiture and Validation of Leases.

Act No. 8, 1905.

Fowrmmens axo- A Acet to grant reliet against the exercise of
o L rights of re-entry and forfeiture under leases,
and against defeets  invalidating  certain
leases; to amend the Forfeiture of lLeases
Act of 1901 : and for other purposes. [21st
August, 1905.]
BE it enacted by the King’s Most Excellent Majesty, by and with
the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

PART 1.
PRELIMINARY.
Short title. 1. This Act may be cited as the ¢ Forteiture and Validation of
Leases Act, 1905.”
Division of Aect. 2. This Act is divided into Parts, as follows :—

PARYT I.—PRELIMINARY-—ss. 1, 2.
PART TI.—FORFEITURE OF LEASES—sS. 8-D.
PART ITIT.—INVALID LEASES UNDER POWERS—ss, 6-12.

PART II.

FORFEITURE OF LEASES.

]\ncm']mrntiun of 3. This Part of this Act shall he construed with the Forfeiture
A ¢ .y

Art ot 1901. of Teases Act of 1901.

Definitions, 4, In this Part of this Aet, and in section one of the Forfeiture

53 & 56 Vie, .13, of Leases Act of 1901, “lease ™ also includes an agreement for a lease
< B X

- where the lessee has become entitled fo have his lease granted;
“under-lease ” also includes an agreement for an under-lease where
the under-lessee has become entitled to have his under-lease granted ;
and in the said Part “ under-lessce ” includes any person deriving title
under or from an under-lessee,

Power of Court to 5. (1) Wherealessor is proceeding by suit, action, or otherwise

protect wnder-lessees ¢ enforee a right of re-entry or forfeiture under any covenant, proviso,

supcrior leascs. or stipulation in a lease, made cither before or after the commence-

55 & 56 Vie, .13, ment of this Act, the Supreme Court in its equitable jurisdiction may,
B, 3
on



Act No. 8, 1905. 15
Forfeiture and Validation of Leases.

on application by any person claiming as under-lessce any estate
or interest in the property comprised in the lease or any part thercof,

make an order staying any such suit, action, or other procceding on
such terms as to the Cowrt may scem just, and vesting for the whole
term of thie lease orany less term the property compmse(l in the lease or
any part thereof in any person entitled as under-lessee to any estate or
interest in such property upon such conditions as to execution of any
deed or other document, payment of proper and reasonable rent, costs,
expenses, damages, compensation, giving sceurity or otherwise, as the
court in the circumstances of cach case, and having regard to the
consent or otherwise of the lessor to the creation of the estate or
interest elaimed by the under-lessee, may think fit; but in no case
shall any such under-lessec be entitled to require a lease to be granted
to him for a larger area of land or for any longer term than Te Tiad
under his original under-lease.

(2) Any such order may be made in a suit brought [or Hew order made.
the purpose by the person claiming as under-lessee, or, where the
proceeding by the lessor is in the (qm’ml)lo jurisdiction of the Supreme
Court, may be made in such proceeding.

PART III
INVALID LEASES UNDER POWERS.

6. When a valid power of leasing is vested in or may be Lease deemed to be
exercised by a person granting a lease, and such lease (by reason of grnted in intended
the determination of the estate orinterest of such person or otherwise) ., ¢ 13 Vif. o 26
cannot have cffeet and continuance according to the terms thereof, s s. R
independently of such power, such lease shall, tor the purposcs of this
Part of this Act, be deecmed to be granted in the intended exercise of
such power, although such power be not referred to in sueh lease,

7. (1) Where in the intended exercise of any power of leasing, coain invalid
whether derived under an Act of Parliament or under any instrument oases nder powers
lawfully ecreating such power, a lease has been or may hereafter be ,,‘;m(el;(f-,’:ﬂ':m(1(f:.;‘,,
umn‘r(‘d which is, by reason of the non-observance or omission of some foid. s. 2.
um(htmn or restriction, or by reason of any other deviation from the
terms of such power, invalid as against the person entitled after the
determination of the interest of the person granting such lease to the
reversion, or against other the person who, subject to any lease lawftully
eranted under such power, would have heen entitled for any estate to
the hereditaments comprised in such lease, such lease, in case the same
have been made hona h(lv, and the lessee named therein, his executors,
administrators, or assigns (as the case may require) have entered
thercunder, shall be considered in equity as a contxact for a grant

at
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at the request of the lessee, his executors, administrators, or assigns
(as the case may require), of a valid lease under such power, to the
like purport and effect as such invalid lease as aforesaid, save so far as
any variation may be necessary in order to comply with the terms of
such power; and all persons who would have been bound by a lease
lawfully granted under such power shall be bound in equity by such
contract :

(2) Provided that no lessee under any such invalid lease as
aforesaid, his executors, administrators, or assigns shall be entitled by
virtue of any such equitable contract as aforesaid to obtain any
variation of such leasc where the persons who would have been bound
by such contract are willing to confirm such lease without variation.

(3) Land the subject of any such equitable contract shall,
for the purposes of subsection two of section fourteen of the Real
Property Act, 1900, be deemed to be a leaschold.

8. Where a lease granted in the intended exercise of any such
power of leasing as aforesaid is invalid by reason that at the time of
the granting thereof the person granting the same could not lawfully
grant such lease, but the estate of such person in the hereditaments
comprised in such lease has continued after the time when such or
the like lease might have been granted by him in the lawful exercise
of such power, then and in every such case such lease shall take effect,
and be as valid as if thesame had been granted at such last-mentioned
time, and all the provisions contained in this Part of this Act shall
apply to every such lease :

Provided that this section shall not apply where at the time of
the granting of the lease the person granting the same was under tho
age of twenty-one years,

9. Where, upon or before the acceptance of rent under any
such invalid lease as above mentioned, any receipt, memorandum, or
note in writing, confirming such lease, is signed by the person accepting
such rent, or some other person by him thereunto lawfully authorised,
such acceptance shall, as against the person so accepting such rent, he
deemed a confirmation of such lease.

10. Where, during the continnance of the possession taken under
any such invalid lease as above mentioned, the person for the time being
entitled (subject to such possession as aforesaid) to the hereditaments
comprised in such lecase, or to the possession or the receipt of the rents
and profits thereof, is able to confirm such lease without variation,
the lessee, his executors, or administrators (as the case may require),
or any person who would have been bound by the lease if the same
had been valid, shall, upon the request of the person so able to
confirm the same, be bound to accept a confirmation accordingly ;
and such confirmation may be by memorandum or note in writing,
signed by the persons confirming and accepting respectively, or by

some
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some other persons by them respectively thereunto lawfully authorised;
and after confirmation and acceptance of confirmation such lease shall
be valid, and shall be deemed to have had from the granting thereof
the same effect as if the same had been originally valid.

11. Nothing in this Part of this Aet shall extend or be
construed to 1)1(‘111(11(,(\ or take away any right of action or other right 1
or remedy to which, hut for the nmctm“ of this Part of this Act, the
lessee named in any such lease as afow‘ «aid, his executors, d(lllllnls-
trators, or assiens would or might have been entitled under or by
virtue of any covenant for title or quict enjoyment contained in such
Jease on the part of the person granting the same, or to prejudice or
take away any right of re- cntl\' or other right or remedy to which,
but for the ¢ 11‘1(-t1nn of this Part of this Act, the person granting such
lease, his cx(‘(,llfou, administrators, or assigns, or other the person for
the time being entitled to the reversion expectant on the determination

of such lease, would or might have heen entitled, for or by reason of

any breach of the covenants, conditions, or provisos contained in such
lease, and on the part of the lessee, his exeeutors, administrators, or
assigns, to be observed and performed.

12. This Part of this Aet shall not extend to any lease where,
before the commencement of this Aet, the hereditaments comprised
in such lease have heen surrendered or relinquished, or recovered
adversely by reason of the invalidity thereof, or there has been any
judgment or deeree in any action or suit concerning the validity of
such lease, and shall not prejudice or affect any action or suit already
commenced and now pending in any Court 'of law or equity; hut
every such action and suit may be procecded with and such relief had
therein as if this Part of this Act had not been enacted,
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