
Act No. 49, 1900. 

An Act to amend the procedure of the Supreme 
Court. [14th November, 1900.] 

BE it enacted by the Queen 's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Par l iament assembled, and by the 
author i ty of the same, as follows:— 

1. This Act may be cited as the " Supreme Court Procedure 
Act, 1900." 

2. In the interpreta t ion of this Act, unless the context otherwise 
indicates or requires, the following words shall have the respective 
meanings set opposite to them, that is to say :— 

" The Court " means Supreme Court . 
" J u d g e " means Judge of the Supreme Court . 
" Action " means action in the Supreme Court . 
" Prescr ibed " means prescribed by rules of Court . 

Common Lair Procedure. 
3. (1) In any action by consent of both par t ies the whole or 

any one or more of the issues of fact in question may be tried, or the 
amount of any damages or compensation may be assessed by a J u d g e 
without a ju ry . 

(2) Notwi ths tanding such consent a J u d g e may at any time 
order that all or any of the issues of fact in an action be tried with a 
j u ry if it appea r s to him to be expedient. 

4. Issues of fact settled under the provisions of the Real Proper ty 
Act, 1900, may by consent of both par t ies be tried by a Judge without 
a ju ry , and a J u d g e when so si t t ing shall have all the powers of a jury . 

5 . The verdict or finding of any J u d g e si t t ing without a ju ry on 
the tr ial or assessment of any issue of fact or amount of damages or 
compensation pursuant to this Act shall be of the like force and effect in 
all respects as the verdict or finding of a jury . 

6. In all cases in which the Real P r o p e r t y Act, 1900, directs appli­
cations to be made to the Supreme Court, such applicat ions may be 
made to the Supreme Court in its equitable jurisdict ion, as well as to the 
Sureme Court holden before three Judges . 

7. (1) In any action, if the Court in Banco is of opinion that 
the plaintiff should have been nonsuited, or that upon the evidence the 
plaintiff or the defendant is as a ma t t e r of law entitled to a verdict in 
the action or upon any issue therein, the Court may order a nonsuit or 
such verdict to be entered. 

(2) 



(2) If the Court in Banco orders a new tr ia l of any action, 
issue, or question which has been t r ied before a Judge without a ju ry , it 
may direct such new tr ia l to be heard before a J u d g e either with or 
without a jury . 

8. I n every action in which the defendant has pleaded by way 
of set-off or cross-action any debt or demand claimed by him from the 
plaintiff, such defendant shall be entit led to recover in such action the 
amount by which such debt or demand is found to exceed the debt or 
demand proved by the plaintiff, and shall have judgment and execution 
for the same accordingly. 

9. Under section one hundred and eighty-eight, section one hun­
dred and ninety-one, and section one hundred and ninety-four of the 
Common Law Procedure Act, 1899, the cause of action shall be deemed 
to have ar isen within the jurisdict ion in the case of an action ar is ing out 
of contract if either— 

(a) the contract was made within the jurisdict ion, or 
(b) the breach thereof was made or committed within the jur i s ­

diction wherever the contract was made. 

Equity Procedure. 
10. (1) I t shall not be necessary tha t persons seeking equitable 

relief shall in all cases apply by way of s ta tement of claim, but rules 
of Court shall be made specifying in what cases applications may be 
made by way of or iginat ing summons in chambers, and providing for the 
course of procedure thereon. 

(2) Appeals from any order made on an or iginat ing summons 
shall be made to the Full Court direct. 

11. I t shall not be obligatory on the Court or a Judge sit t ing 
in equity to make a decree or order, whether on summons or otherwise, 
for the adminis t ra t ion of any t rus t or of the estate of any deceased 
person if the questions between the par t ies can be proper ly determined 
without such decree or order. 

Rules of Court. 
12. The rules and form in the Schedule to this Act shall regulate 

the pract ice and procedure hereunder in all ma t t e r s to which they relate, 
except so far as they shall hereaf ter be al tered, added to, or rescinded 
under the power to make rales herein contained. 

13. Rules of Cour t regula t ing the practice and procedure under 
this Act shall be made by the J u d g e s of the Supreme Court , or any 
three of them, and such rules may rescind, add to, or a l ter any of the 
rules or form contained in the Schedule to this Act, and' when so made 
such rules shall have the same force and effect as if they had formed 
p a r t of the Schedule to this Act. 

14. 



14. The J u d g e s of the Court or any three of them may make 
rules of Cour t for all or any of the following purposes , tha t is to say :— 

(a) F o r the purpose of regula t ing the manner in which applications 
to the Cour t under any s ta tu te may be made, and the practice 
and procedure to be observed upon any such application. 

(b) F o r the purpose of providing for the verification on oath of all 
pleas filed in actions ar is ing under a wri t specially endorsed 
under the twenty-fourth section of the Common Law Procedure 
Act, 1899. 

(a) F o r the purpose of regulat ing the si t t ings of the Court and of 
the J u d g e s thereof si t t ing in Chambers , and for the distr ibution 
among the J u d g e s of the business of the Court . 

(d) And general ly for the purpose of regula t ing the practice and 
procedure of the Court . 

15. Nothing in any rules of Court to be made under this .Vet shall 
affect the mode of giving evidence by the oral examination of witnesses 
in t r ia ls by jury , or the rules of evidence, or the law relat ing to ju rymen 
or jur ies . 

16. Non-compliance with any of the rules of Cour t in the Schedule 
to this Act, or made under the au thor i ty of this Act, shall not render 
any proceeding void unless the Court or a J u d g e thereof so directs, but 
such proceedings may be set aside either wholly or in p a r t as i r regular , 
or amended or otherwise dealt with in such manner and upon such terms 
(if any) as appea r to be just . 

17. All rules of Court made under the powers herein contained 
shall, immediately after the making thereof, be laid before both Houses 
of Pa r l i amen t if then sitt ing, or if not within ten days of the next sit t ing 
thereof; and if ei ther of the said Houses, by any resolution passed 
within th i r ty days after such rules have been so laid before it, resolves 
tha t any such, rule or any p a r t thereof ought not to continue in force, 
then such rule or p a r t shall immediately cease to be binding. 

S C H E D U L E . 

R U L E S OF COURT. 

Appeals from decisions of a single Judge. 

1. Appeals from the decision of a single J u d g e upon any quest ion of law to 
the F u l l Cour t shall be made and prosecuted in the same t imes and m a n n e r in all 
respects as appeals to the ful l Cour t in the Common Law jur i sd ic t ion of the Cour t 
from a J u d g e s i t t ing in chambers. 

Originating Summons in Equity. 
2. T h e executors or admin is t ra to rs of a deceased person, or any of them, and 

the t rus tees unde r any deed or ins t rument , or any of them, and any person c la iming to 
he interested in the relief sought as creditor, devisee, legatee, next of kin, or heir-at-
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law of a deceased person, or as cestui que t ru s t unde r the t ru s t of any deed or i n s t rumen t , 
or as c la iming by ass ignment or otherwise unde r any such creditor , or other person as 
aforesaid may take out as of course an o r ig ina t ing summons re tu rnab le in chambers in 
equi ty for such relief of the n a t u r e or k ind following as may by the summons be specified 
and as the c i rcumstances of t he case may require , t ha t is to say, t he de te rmina t ion 
wi thou t an admin i s t r a t ion of the es ta te or t rus t , of any of the following quest ions 
or m a t t e r s : — 

(a ) any quest ion affecting the r igh t s or interests of the person c la iming to bo 
creditor , devisee, legatee, next of k in , or heir-at- law, or cestui que t r u s t ; 

(b) the asce r ta inment of any class of credi tors , legatees, devisee, next of k in , or 
o the r s ; 

(c) the fu rn i sh ing of any pa r t i cu la r accounts by the executors or admin i s t r a to r s or 
t rustees , and the vouching (when necessary) of such accoun t s ; 

(d) t he paymen t into Cour t of any money in the hands of the executors or 
admin is t ra to rs or t ru s t ee s ; 

(e) d i rec t ing the executors or admin i s t r a to r s or t rus tees to do or abs ta in from 
doing any pa r t i cu la r act in the i r charac te r as such executors or admin i s t r a to r s 
or t ru s t ee s ; 

(f) the approval of any sale, purchase , compromise, or other t r an sac t i on ; 
(g) the de te rmina t ion of any quest ion a r i s ing in the admin i s t r a t ion of the es ta te 

or t rus t . 
3. A n y of the persons named in the last preceding rule may, in l ike manner , 

apply for and obta in an order for— 
(a ) The admin i s t r a t ion of the personal estate of the deceased; 
(b) the admin i s t r a t ion of the real es ta te of the deceased; 
(c) t he admin i s t r a t ion of the t rus t . 

4. The persons to be served wi th the summons- unde r the last two preceding 
rules in the first ins tance shall be the following, t h a t is to say— 

A. Where the summons is t aken out by an executor or admin i s t r a to r or t rus tee— 
(a) for the de te rmina t ion of any quest ion unde r subsections ( a ) , ( e ) , ( f ) , or (g) 

of ru le 2, the persons or one of the persons whose r igh ts or interests are 
sought to be affected; 

(b) for the de te rmina t ion of any quest ion u n d e r subsection (b) of rule 2, any 
member or alleged member of the c lass ; 

(c) for the de te rmina t ion of any quest ion unde r subsection (c) of ru le 2, any 
person interested in t a k i n g such accoun t s ; 

(d) for t he de te rmina t ion of any quest ion u n d e r subsection (d) of ru le 2, any 
person interested in such m o n e y ; 

(e) for relief unde r subsection (a) of ru le 3, the res iduary, legatees, or next of 
k in , or some of t h e m ; 

( / ) for relief unde r subsection (b) of ru le 3, the res iduary, devisees, or next of 
k in or some of t h e m ; 

(g) for relief unde r subsection (c) of rule 3, the eestuis que t ru s t or some of 
t h e m ; 

(h) if there are more t h a n one executor or admin i s t r a to r or t rus tee , and they do 
no t all concur in t ak ing out the summons , those who do not concur. 

B . Where the summons is t aken out by any person other t h a n the executors, 
admin is t ra to rs , or t rus tees , the said executors, adminis t ra tors , or t rus tees . 

5. Any mor tgagee or mor tgagor , whether legal or equitable, or any person 
ent i t led to or hav ing proper ty subject to a legal or equitable charge, or any person 
hav ing the r igh t to foreclose or redeem any mor tgage , whether legal or equitable, m a y 
take out as of course an o r ig ina t ing summons re tu rnab le in Chambers in E q u i t y for 
such relief of the n a t u r e or k ind following as m a y by the summons be specified and as 
the c i rcumstances of the case may require , t h a t is to say—delivery of possession by the 
mor tgagor , foreclosure, paymen t of the mor tgage debt and foreclosure, sale, redempt ion , 
reconveyance, delivery of possession of the mortgagee, 6. 



6. The persons to be served with the summons under the last preceding rule 
shall he such persons as under the exis t ing pract ice of the Cour t in E q u i t y would be the 
proper par t ies to a sui t for the like relief as tha t specified by the summons. 

7. A vendor or purchaser of real or leasehold estate, or the i r representat ives 
respectively, may take out, as of course, an o r ig ina t ing summons, re turnable in Chambers 
in Equi ty , in respect of any requisi t ions or objections, or any claim for compensat ion, or 
any other question a r i s ing out of or connected with the contract (no t being a question 
affecting the existence or val idi ty of the con t rac t ) , and the Chief J u d g e in E q u i t y shall 
make such order upon the application as appears jus t , and shall order by whom all or 
any of the costs of and incident to the appl icat ion shall be borne and paid. 

S. The Cour t in Equ i ty or a Judge in Equ i ty may direct such other persons to 
be served wi th an o r ig ina t ing summons as they or he may th ink fit. 

9. (a) any person c la iming to be interested unde r a deed, will, or other wr i t ten 
ins t rument , may apply, by o r ig ina t ing summons , for the de terminat ion of any quest ion 
of cons t ruc t ion a r i s ing under the ins t rument , and for a declarat ion of the r ights cf the 
persons interested. 

(b) The Cour t in Equity o r a lodge in Equi ty may direct such persons to be 
served with the summons as they or l ie may th ink tit. 

10. The par t ies served with an o r ig ina t ing summons shall, before they are heard, 
enter appearances in the office of the Master in Equity, together with an address for 
service, which shall be not more than one mile from the said office. 

11. A defendant shall appear to an o r ig ina t ing summons within eight days after 
service of the summons upon him. inclusive of the day of such service. 

12. Appl ica t ions by way of o r ig ina t ing summons shall be supported by such 
evidence as the Cour t or J u d g e may require, and direct ions may be given, as they or he 
may th ink jus t , for the tr ial of any quest ion ar i s ing thereout . 

1!!. Orders made on o r ig ina t ing summons shall be settled, passed, and entered, 
and remain of record, and shall he enforced in the same m a n n e r in all respects as orders 
of the Cour t in Equ i ty . 

14. A n o r ig ina t ing summons shall be in Form A to these rules al tered to meet 
the c i rcumstances of the case. 

15. So soon as the defendants have appeared to an o r ig ina t ing summons , or have 
made default in so appear ing within t h e t ime l imited, the plaintiff shall take out in the 
E q u i t y Office an appoin tment , b e f o r e the Chief J u d g e in Equi ty , for the hear ing of the 
summons , and shall give the defendants who have appeared two clear days ' notice of 
the da te of such appoin tment . 

Foitir A. 

I n the Supreme Cour t of New South Wales, No. 
in E q u i t y . 

I n the ma t t e r of the will of, &c; 
or 

I n the ma t t e r of the estate of, &c.; 
or 

In the ma t t e r of the t rus ts of, &c.; 
or 

I n the ma t t e r of the inden ture of mortgage dated, & c ; 
or 

I n the ma t t e r of the contract for sale, dated. &c.; 
or as I he case may be. 

Between A.E. , plaintiff, and C D . , defendant . 
Originating 



Originating Summons. 
Let of [residence and description] w i th in eight days 

a l t e r service of this summons upon him, inclusive of the day of such service, cause an 
appearance to be entered for h im to th i s summons which is issued upon the appl icat ion 
of of [residence and description'] who claims to be [state the 
nature of the claim] for the de te rmina t ion of the following ques t ions :— 

[State the questions.] 
Appearance may be entered in the office of the Master in Equ i ty , Chancery-

square , Sydney. 
Da ted the day of , one thousand n ine hundred and 
Th i s summons is t aken out by the abovenamed [or by the 

solicitor for the abovenamed .] 

N O T E . — I f the defendant does not enter an appearance within the time and at the place above 
mentioned such order will be madeand proceedings taken as the Judge may think fit and expedient. 


