Act No. 25, 1898.

An Act to consolidate the Law relating to sawwrmer
Bankruptey. [27th July, 1898.] o

B 1t enacted by the Queen’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

1. This Act may be cited as the “ Bankruptcy Act, 1898, and Short title of Act.
1s divided into parts and divisions as follows :— 51 Vie. No. 19, s. L,

PART I.——PROCEEDINGS FROM ACT OF BANKRUPTCY TO DISCHARGE
OF BANKRUPT.

Division 1.—Section 4—.Acts of bankruptcy.
Division 2.--Sections 5-12—Sequestration order.
DivisioN
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DivisioNn 3.—Sections 13-18-—Proceedings consequent on order.

DivisioN 4.—Sections 19-20—Composition or scheme of arrange-
nment.

Divisiox 5.—=Sections 21-26—C'reditors’ trustees and commitlee of
inspection.

Division 6.—Sections 27-33—C'ontrol over person and property of
bankrupt.

od

Division 7.—Sections 34-383—Release of estate, and annulmen? of
sequestration order.

Divisiox 8.—Sections 39—4+4—Bankrupt’s certificate.
PART II.—ADMINISTRATION OF PROPERTY.
DrvisioN 1.—Sections 45-47—Proof of debts.
Division 2.—Sections 48-50—Preferential debts.
Divisiox 3.—Sections 51-52—Property available for payment of

debts.
Division 4.-—Sections 53-58—Effect of bankruptcy on antecedent
transactions.

Division 5.—Sections 59-68—Realisation of property.
Division 6.—Sections 69-81—Distribution of estate.

PART III.—CREDITORS’ TRUSTEES AND OFFICIAL ASSIGNEES.
Division 1.—Sections 82-86—Remuneration of trustees or assignees.
Division 2.—Section 87—Officia’ name.

Divisiox 3.—=Sections 88-94—Appointment and removal.
DivisioN 4.—=Sections 95-106—Control over assignees and trustees.

PART IV.—PROCEDURE.
Sections 107-113.

PART V.—APPLICATION OF ACT.
Sections 114-125.

PART VI.—INDICTABLE OFFENCES.
Sections 126-132.

PART VII.——JURISDICTION.

Divistox 1.—Sections 133-138—Bankruptcy Division of Supreme
Counrt.

Division 2.—Sections 139-145

Officers of the Court.

PART VIII.—MISCELLANEOUS PROVISIONS.
Sections 146-156,
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2. (1) The several enactments mentioned in the First Schedule Repeal
to this Act are to the extent therein expressed hereby repealed. First Schedule.

(2) All persons appointed by virtue of any Act hereby repealed,
and holding office at the passing of this Act, shall be deemed to have
been appointed hereunder.

(3) All rules of Court made under the authority of any Act
hereby repealed, and being in force at the passing of this Act, shall be
deemed to have been made under the authority of this Act.

3. (1) In this Act, unless the context otherwise requires :— Interpretation of

“The Judge” means the Judge having jurisdiction in bankruptey ii":f' No.19.5.3
under this Act, or any J udge actlng as such : o e e

“ Available Act of bankruptcy ” means any Act of bankruptey
available for a bankruptcy petition at the date of the presen-
tation of the petition on which the sequestration order is made :

“ Debt provable in bankruptcy ”” or * provable debt ” includes any
debt or liability by this Act made provable in bankruptey :

“ Goods ” includes all chattels personal :

“The Court” means the Supreme Court in its bankruptey juris-
diction :

“ Local Bank ” means any bank in or in the neighbourhood of the
district in which the proceedlngs are taken :

* Ordinary resolution ” and ““ resolution ”” means a resolution decided
by a majority in value of the creditors present, personally or
by proxy, at a meeting of the creditors and voting on the
resolution :

“ Property ” includes money, goods, things in action, land, and
every description of property, whether real or personal, and
whether situate in New South Wales or elsewhere; also,
obligations, easements, and every description of estate, interest,
and profit, present or future, vested or contingent, arising out
of or incident to property as above defined :

“Secured creditor ”” means a person holding a mortgage, charge, or
lien on the property of the debtor, or any part thereof :

“ Sheriff 7 includes any officer charged with the execution of a writ
or other process :

‘“ Special resolution ” means a resolution decided by a majority in
number and three-fourths in value of the creditors present,
personally or by proxy, at a meeting of creditors and voting
on the rosolutlon

The term * trustee ” shall in all cases where not inconsistent with
the context include the official assignee when he fills the office
of trustee.

(2) The Schedules to this Act shall be construed and have
effect as part of this Act.

PART
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PART L

PROCEEDINGS FROM ACT OF BANKRUPTCY TO BANKRUPT'S
EXAMINATION,

Divisiox 1.—Adets of Bankruptey.

4. (1) A debtor commits an act of bankruptey in each of the

following cases :—

(a) If in New South Wales or elsewhere he makes a conveyance or
assignment of his property to a trustee for the benefit of his
creditors generally :

(b) 1f in New South Wales or elsewhere he makes a conveyance,
gift, delivery, assignment, or transfer of his property, or of
any part thereof, with intent to defeat or delay his creditors,
or any of them :

(¢) It in New South Wales or elsewhere he makes any conveyance
or transfer of his property or any part thereof, or creates any
charge thereon which would under this or any other Act be
void as a ifraudulent preference if a sequestration order were
made against him :

(d) If with intent to defeat or delay his creditors he does any of the
following things, namely, departs out of New South Wales, or
being out of New South Wales remains out of New South Wales,
or departs from his dwelling-house, or otherwise absents himself,
or begins to keep house :

(e) i execution issued against him has been levied by seizure and
sale of his goods under process in an action in any Court, or in
any civil proceeding in the Supreme Court. and if he has not
within five days of such sale, satisfied the debt by payment :

(/) If he files in the Court a declaration of his inability to pay his
debts or presents a bankruptey petition against himself :

(9) Tf a creditor has obtained a final judgment against him for any
amount, and (execution thereon not having stayed) has served
on him in New South Wales, or, by leave of the Court, elsewhere,
a bankruptcy notice under this Act, requiring him to pay the
judgment debt in accordance with the terms of the judgment,
or to secure or compound for 1t to the satisfaction of the creditor
or the Court, and he does not, within the time limited in that
behalf by the order giving leave to effect the service, either
comply with the requirements of the notice, or satisfy the Court
that he has a counter-claim, set-off, or cross demand which equals
or exceeds the amount of the judgment debt, and which he
cou'd not et up in the action in which the judgment was

obtained :
(n)
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(k) If the debtor gives notice to any of his creditors that he has
suspended, or that he is about to suspend, payment of his debts :

(2) If he has been adjudged bankrupt or insolvent by a British
Court of competent jurisdiction in or out of New South Wales,
and has not received a certificate of discharge or other corres-
ponding release—of any of which facts a copy of the order or
orders or certificate or release made or given by such Court
certified under 1ts seal shall be sufficient evidence :

(7) If he has not presented a bankruptey petition against himself
or filed in the Court a declaration of his inability to pay his debt
within forty-eight hours after having at a convened meeting of
his creditors admitted that he is unable to pay his debts, and
been thereupon required by a majority in number of his creditors
present to present such petition or file such declaration.

(2) A bankruptcy notice under this Act shall be in the form
prescribed in the Fifth Schedule hereto, and shall state the consequenccs
of non-compliance therewith, and shall be served in the manner prescribed
by the rules of the Court; it shall be under the hand of the Registrar,
and may be granted upon the application of the creditor claiming to be
entitled thereto.

(3) Upon the debtor satisfying the Court that such notice
ought not to have issued, the Court may order the payment to him by
the creditor applying for such notice of all the costs occasioned by the
issue thereof, and if satisfied that the notice was issued maliciously and
without reasonable and probable cause may at the request of the debtor
assess the damages occasioned thereby.

(4) Upon security being given by the debtor for payment of the
debt and the cost of establishing it, the Court may stay all proceedings
on the notice, and may stay execution on the judgment in respect of
which such notice was 1ssued, for such a time, in either case, as it thinks
fit.

(5) Upon the affidavit of any creditor who would be entitled
to present a bankruptcy petition that a debtor, being a trader, has
committed an act of bankruptey and is diminishing his assets to the
prejudice of his creditors, whether voluntarily or for consideration, by
conveyance, gilt, delivery, assigcnment, pledge, mortgage, transfer, or
execution upon a collusive ]udgment the Court may grant an injunction
restraining such debtor and all other persons from disposing of or dealing
with such assets or any part thereof until the hearing of the bankruptey
petition against such debtor :

Provided that before such injunction be granted the creditor
applying shall give security to the satisfaction of the Registrar to present
a bankruptey petition forthwith, and to be responqlble for all damages
which may be occasioned by issuing such injunction. ©)

6
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60 Vic. No. 29, (6) Any person who is for the time being entitled to enforce
8. 6 (1). a final judgment shall be deemed a creditor who has obtained a final
judgment within the meaning of this section.
Married women. (7) Any final ]udgmen“c obtained against a married woman shall
Ibid. s. 6 (2). be deemed to be a final judgment within the meaning of subsection (1) (g)

of this section, and a bankruptcy notice in the form prescribed by the
Fifth Schedule hereto may issue and be served upon her in respect thereof
as 1f judgment had been obtained against her as a femme sole, and the fact
that no execution can issue at law on such judgment shall not prevent
the non-compliance with such notice being deemed an act of bankruptey
under the said subsection.

Ibid. s. 6 (2). (8) Nothing herein contained shall be construed to render a
married woman liable to be made bankrupt except in respect of her
separate estate and upon evidence that she is possessed of separate
estate, or to alter or repeal anything contained in the Married Woman’s
Property Act, 1893, or any Act consolidating or amending the same.

Ibid. 5. 6 (3). (9) Any decree or order which is in its terms or effect final
shall be deemed to be final judgment within the meaning of this section.

Ef“;;giiffﬁlflt‘_‘l‘“d‘—‘“‘“‘ (10) Every deed of convevance or assignment for the benefit

H”.d’.';"_,& ' of creditors may be registered by filing in the office of the Registrar-

General an examined copy smned by one or more of the parties to the
original deed of assignment and certified by the oath of some credible
person taken before a Judge or before the Registrar-General or his deputy,
or before any commissioner for affidavits; and if so registered within
one month from the execution of the same by the assignor shall be within
the protection of this Act.

Ibid. s. 23. (11) The Registrar-General shall upon the said copy being so
filed as aforesaid register the same accordingly.

DivisioN 2.—Sequestration order.

wa sdiction to make 5. (1) Subject to the conditions hereinafter specified, if a debtor

sequestration order - oommits an act of bankruptcy the Court may, on a bankruptcy petition

Pl Vie. No.19,5.5. yeing presented either by a creditor or by the debtor, make an order,
in this Act called a sequestration order.

(2) When a sequestration order has been made, the debtor
thereby becomes a bankrupt, and continues a bankrupt until a certificate
of discharge has been issued to him, or the order for sequestration be
discharged or annulled in manner hereinafter provided.

Conditions on which 6. A creditor shall not be entitled to present a bankruptey petition
creditor may or may . :

not petition. against :

51 Vic. No. 19, 5. 6. (a) The debt owmg by the debtor to the petitioning creditor, or,

60 Vic, No. 29, 5. 23. if two or more creditors join in the petition, the aggregate

amount of debts owing to the several petitioning creditors,
amounts to fifty pounds; and
(%)
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(b) The debt is a liquidated sum, payable either immediately or
at some certain future time, whether due at law or in equity ;
and

(¢) The act of bankruptey on which the petition is grounded has
occurred within six months before the presentation of the
petition :

Provided that, if the alleged act of bankruptcy is one of those
mentioned in subsection (7) of section four, the petition may be presented
within three months after the alleged act came to the knowledge of the
petitioning creditor ; and unless

(d) The debtor is domiciled in New South Wales, or within a year
before the date of presentation of the petition has ordinarily
resided or had a dwelling house or place of business in New
South Wales :

Provided that when the alleged act of bankruptey is that set forth
in subsection (a) of section four, and the deed of conveyance or assignment
has been registered within one month from the execution thercot by the
assignor in accordance with the provisions of subsection ten of the said
fourth section, no sequestration order shall be made upon the petition
of a creditor or creditors, if such creditor or creditors do not represent
at least one-fifth in value of all the ereditors.

7. If the petitioning creditor is a secured creditor he must in Secured creditor.
his petition cither state that he is willing to give up his security for the 51 Vic. Xo.19,s.7.
benefit of the creditors in the event of a sequestration order being made,
or give an estimate of the value of his security. In the latter case, he
may be admitted as a petitioning creditor to the extent of the balance
of the debt due to him, after deducting the value so estimated in the
same manner as if he were an unsecured creditor.

8. (1) A creditor’s petition shall be verified by affidavit of the Proccedings and
creditor, or of some person on his behalf, having knowledge of the facts, ;:‘tl“t‘l(fli‘ creditor’s

and served in the prescribed manner. Ibid 5. 8

(2) At the hearing the Court shall require proof of the debt 60 Vie. No. 29, 5. 2
of the petitioning creditor, of the service of the petition, and of the act (Vi * %
of bankruptcy, or, if more than one act of bankruptey is alleged in the
petition, of some one of the alleged acts of bankruptey, and, if satisfied
with the proof, may make a sequestration order in pursuance of the
petition.

(3) If the debtor has made a conveyance or assignment of Trustees shall
his property to a trustee for the benefit of his creditors generally, and ;]‘((:r’,‘“‘(,"“““ of
the samc has been registered within one month from the execution
thereof by the assignor in accordance with the provisions of subsection
ten of scction four of this Act, the trustee under such assignment shall
also receive the prescribed notice of the hearing, and may appear and
show cause for the dismissal of the petition, and if it appears to the

Court
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Court that it will be for the advantage of the creditors that the estate

should be administered under the said deed such petition may be
dismissed.

(4) If the Court is not satisfied with the proof of the petitioning
creditor’s debt, or of the act of bankruptey, or of the service of the
prescribed notice of the petition, or is satisfied by the debtor that he is
able to pay his debts, or that for other sufficient cause no order ought
to be made, the Court may dismiss the petition.

(6) If it appears to the Court upon the hearing of the petition
that the petition was unfounded and vexatious or malicious, he may
allow the respondent then, or at some other fixed time, to prove any
damage sustained thereby, and may award such sum in respect thereof
not exceeding two hundred pounds as the Court deems fit

Provided that nothing herein shall affect the right of the respondent
to sue the petitioner for damages beyond the amount awarded by the
Court.

Staying proceedings (6) When the act of bankruptey relied on is non-compliance
on petition upon

security being given. With a bankruptey notice to pay, secure, or compound for a judgment
debt, the Court may, if it thinks fit, stay or dismiss the petition on the
ground that an appeal from the judgment or a motion for a new trial
1s pending.

(7) Where the debtor appears on the petition, and denies
that he is indebted to the petitioner or that he is indebted to such an
amount that would justify the petitioner in representing a petition against
him, the Court, on such security (if any) being given as the Court mav
require for payment to the petitioner of any debt which may be established
against the debtor in due course of law, and of the cost of establishing
the debt, may instead of dismissing the petition stay all proceedings on
the petition for such time as may be required for trial of the question
relating to the debt.

(8) Where proceedings are stayed, the Court may, if by reason
of the delay caused by the stay of proceedings or for any other cause it
thinks just, make a sequestration order on the petition of some other
creditor, and shall thereupon dismiss, on such terms as it thinks just,
the petition in which proceedings have been stayed as aforesaid.

(9) A creditor’s petition shall not, after presentment, be with-
drawn without the leave of the Court.

Proviso for revi}val (10) Where a petition is withdrawn or discharged, or where
on proceeding heing : . ) . . WETEN
staged. & proceedings upon a petition are stayed in consequence of the petitioning

creditor’s default, or his collusion with the debtor, the Court, within six
months after such withdrawal or discharge or stay of proceedings, may,
on the petition of any other creditor or creditors, whose debt or debts
existed at the date of the service of the said petition, direct that a
sequestration order shall be made. (11)
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(11) Tf any person against whom a sequestration order has Preference to peti-
been made pays any money to any petitioning creditor or to any one f)‘é)“‘“:m;m“:?gg to
on his behalf, or gives to such creditor any security for his debt or part bankruptcy.
thereof, such payment, gift, or security shall be a new act of bankruptey,
and the person receiving such money, giit, or security shall deliver up
such security and repay or deliver the money or gift or its full value to
the assignee for the benefit of the creditors, and shall pay all the costs
incurred by any other creditor in obtaining a sequestration order upon
such act of bankruptey.

9. (1) A debtor’s petition shall allege that the debtor is unable Debtor's petition
to pay his debts, and upon the presentatlon thereof the Court shal] ¢ order thereon.

51 Vie. No. 19,s. 9,
make a sequestration order.

(2) A debtor’s petition shall not, after presentment, be with-
drawn without leave of the Court.

10. (1) Upon the making of a sequestration order the property Effect olf sequestra.
of the bankrupt shall vest in one of the official assignees to be named " °rt*
Ihid. 5. 10.
in such order, and be devisible among the creditors of the bankrupt in "o
accordance with the provisions of this Act. s 2(2), 7.

(2) Upon the making of an order for the sequestration of Sequestration of
the estate of an undischarged bankrupt or insolvent, the property of ff,fitfg;ffﬂ,‘.l',‘fﬁi}pt.
such bankrupt or insolvent possessed by him at the date of the second
order of sequestration shall, if the official assignee or trustee appointed
under the prior order has not intervened, vest in the official assignee

named 1n the subsequent order, and be divisible in the first instance

among the creditors of the bankrupt in the subsequent bankruptey.

(3) After a sequestration order has been made, except as
directed by this Act, no creditor to whom the debtor is indebted in
respect of any debt provable in bankruptcy shall have any remedy
against the property or person of the debtor in respect of the debt, or
shall commence or take any fresh step in any action or other legal
proceedings unless with the leave of the Court and on such terms as
the Court may impose.

(4) This section shall not affect the power of any secured
creditor to realise or otherwise deal with his security in the same manner
as he would have been entitled to realise or deal with it if this section
had not been passed.

(5) The Court may at any time after the presentation of a Power to stay legal
bankruptcy petition, upon such conditions as it thinks fit, stay any Precdives
action, execution, or other legal process against the property or person
of the debtor, and may discharge him out of custody, and any Court
in which proceedings are pending against a debtor may, on proof that a
bankruptey petition has been presented by or against the debtor, either
stay the proceedings or allow them to continue on such terms as it may
think fit.

(6)
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(6) Where the Court makes an order staying any action or
proceeding, or staying proceedings generally, the order may be served
by sending a copy thereof under the seal of the Court, by prepaid post
letter, or by leave of the Court by telegram, to the address for service
of the plaintiff or other party prosecuting such proceeding.

(7) All actions or proceedings at law or in equity commenced
by any person, against whom a sequestration order is afterwards made
shall, upon such order being made, be stayed until the official assignee
or trustee make election to prosecute or discontinue the same, and such
official assignee or trustee shall he bound to make such election within
four weeks after notice to that effect is served upon him by any defendant
or party in such action cr proceedings, or otherwise shall be deemed to
have abandoned the same :

Provided that any bankrupt shall be permitied to continue in
his own name and for his own benefit any action or proceedings commenced
by him previous to his bankruptey for any personal injury or wrong done
to himseli or to any of his family.

11. The Registrar shall forthwith publish in the Gazette a notice
of every sequestration order, and also send a like notice to the Registrar-
(eneral, who shall make a note of the same in every index and registered
instrument kept in his office for public inspection. The Registrar shall
also send notice of every such order and notice of the issue of any
bankruptcy notice to the sheriff, who shall forthwith register the same
respectively in his office.

12, Where a creditor entitled to present a bankruptcy petition
1s absent from New South Wales, his agent, if authorised to recover
his debts or effects, may present the petition and make the proof required
in lieu of such creditor :

Provided that the person whom it is sought to make bankrupt
shall have, in addition, the same rights and remedies in every such case
against such agent as he hag acamst the person in whose name such
proceeding is taken, and all notlces summonses, orders, and documents
may be served upon such agent, and shall have the same effect as if
gerved upon the creditor.

Divistox 3.—Proceedings consequent on order.

13. (1) At any time after the making of a sequestration order,
the official assignee of a bankrupt’s estate may, on the application of
any creditor, and if satisfied that the nature of the bankrupt’s estate or
business or the interests of the creditors generally, require the appointment
of a special manager or receiver of the estate or business, or any part
thereof, other than the official assignee, appoint a manager or receiver
thereof accordingly to act until a trustee is appointed, or so long as the
creditors may by resolution require.

(2)
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(2) Every such special manager or receiver shall, for all the
purposes of obtaining and retaining possession of the property or business
of the bankrupt, be in the same position in all respects as a receiver
and manager appointed by the Supreme Court in its equitable jurisdiction,
and the Court may enforce such acquisition or retention accordingly.

(3) Every person aggrieved by any act of a recelver or manager
may apply to the Court, who may confirm or disallow the act complained
of, and make such order in the premises as is just.

(4) Such special manager or receiver shall receive such remu-
neration as the creditors may by resolution determine, or in default of
any such resolution as may be prescribed.

14. (1) Where a sequestration order is made the bankrupt shall
make out and lodge in the office of the Registrar and furnish to the
official assignee a copy of a statement of and in relation to his affairs
in the form prescribed by rules of Court verified by afhidavit, and showing—-

(a) the particulars of the bankrupt’s assets, debts, and liabilities ;

(b) the names, residences, and occupations of the debtors to his
: estate and of his creditors ;

(¢) the amount due by and to each, and the securities given or
held by them respectively ;

(d) the dates when such debts and securities arose and were granted ;
and

(e) such further or other information as may be prescribed or as
the official assignee may require.

(2) The statement shall be so submitted within the following
times, namely :— :
(a) If the order is made on the petition of the debtor, upon the
making of the sequestration order.

(b) If the order is made on the petition of a creditor, within seven
days from the date of the service of the order.

But the Court may, in either case, for special reason, extend the time.

(3) The bankrupt shall also deliver to the official assignce
all books of account, vouchers, and other docnuments and writings in
the possession or power of such bankrupt relating to his estate and
dealings, and shall at all times as far as lies in his power assist the official
assignee, trustee, and manager in the collection and realisation of the assets.

(4) If the bankrupt fails without reasonable excuse to comply
with the requirements of this section the Court may, on the application
of the official assignee or of any creditor, adjudge him guilty of contempt
of Court and punish him accordingly.

(3)

301
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51 Vic. No. 19, s. 14,
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(5) Any person stating himself in writing to be a creditor
of the bankrupt may, personally or by agent, inspect this statement at
all reasonable times, and take anv copy thereof or extract therefrom,
but any person untruthfully so stating himself to be a creditor shall
be guilty of contempt of Court, and shall be punishable accordingly
on the application of the official assignee or trustee.

Fizst creditors 15. (1) As soon as may be after the lodgment of the bankrupt’s

meeting. _ statement of affairs as aforesaid a general meeting of his creditors (in

51 Vie No.19,s. 15 this Act referred to as the first meeting of creditors) shall be held at
an advertised time and place.

(2) With respect to the summoning of and proceedings at
the first and other meetings of ereditors, the rules in the Second Schedule
to this Act shall be observed.

(3) In the mterpretatlon of the said rules the words first
meeting shall include single meeting, except that such single meeting
shall be presided over by the Judoe or Registrar, anything in the said
rules to the contrary notw 1thstand1n0

Procecdings at first 16. At such first meeting the following business may he
mecting: transacted : —
Ibid. s. 16.

(1) The creditors may consider whether any and what proposal
for a composition or scheme or arrangement shall be enter-
tained.

60 Vic. No. 20, s. 9. (2) The official assignee may, with the consent of the creditors
given by resolutlon at the first or any other meeting of creditors
and with the approval of the Court, allow the bankrupt to
retain any of his personal property; and such approval shall
have the effect of vesting the said property in the bankrupt
as from the date of such resolution. Notice of the intention
to allow a bankrupt to retain any of his personal property shall
be given to all proved creditors seven days at least before a
vote is taken on the resolution.

(3) A trustee or committee of inspection may be appointed as
hereinafter provided.

(4) Other business may also be transacted at such meeting, and
the business specified in this section may be transacted at
any other meeting as well as at the first meeting.

Single meetings for 17. (1) If the estate of the bankrupt does not appear to the
small bankrupteies. ¢ fioial assignee to be of the value of two hundred pounds or upwards,
81 Vie. No. 19,5 17 there shall ordmarllv be only a single meeting of creditors, which shall

oy ;'g) No-2% gpecially be so termed and be advertised aocmdmgly

(2) At such single meeting the bankrupt shall attend, and
all such matters may be done and directions given as are authorised to
be done or given at any meeting of creditors where the value of the estate
exceeds two hundred pounds.

B B
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(3) If the assets appear at a single meeting to exceed two .

hundred pounds other meetings may be summoned, and all proceedings
and directions shall be given or taken as provided in the case of a
bankruptcy where the estate exceeds two hundred pounds.

18. (1) Where the Court makes a sequestration order it shall
hold a public sitting, on a day to be appointed by the Court, for the
examination of the bankrupt, and the bankrupt shall attend thereat,
and shall be examined as to his conduct, dealings, and property.

(2) The examination shall be held as soon as conveniently
may be after the expiration of the time for the submission of the bankrupt’s
statement of affairs.

(3) The Court may adjourn the examination {rom time to
time, and may direct such further examinations to be had from time to
time as 1t may think fit at a date and place to be appointed by it.

(4) Any creditor who has proved, or his representative
authorised in writing, may question the bankrupt concerning his affairs
and the causes of his fmlure and any creditor who has tendered a proof
or his representative authorised in writing, may question the bankrupt
upon any matters which may serve to establish his alleged claim to be
counted as a creditor.

(56) The official assignee may take part in the examination of
the bankrupt.

(6) If a trustee i1s appointed before the conclusion of the
examination he may take part therein.

(7) The Court may put such questions to the bankrupt as it
may think expedient.

(8) The bankrupt shall be examined upon oath, and it shall be
his duty to answer all such questions as the Court may put or allow to
be put to him. The evidence shall be taken down in writing or in
shorthand, and when transcribed shall be read over to and signed by
the bankrupt before the Judge or Registrar either at the same or at a
future time, and it shall be open to the inspection of any creditor at all
reasonable times.

(9) When the Court is of opinion that the affairs of the
bankrupt have been sufficiently investigated, it shall, by order, declare
that his examination is concluded, but such order shall not be made
until after the day appointed for the first meeting of creditors, and the
Court may at any time direct a further examination on being satisfied
of its propriety.

Drivision 4.—Composition or scheme of arrangement.

Public cxamination
of bankcuptey.

51 Vie. No. 19, s. 18.
60 Vie. No. 29,

8. 2 (4).

19. (1) The creditors may at the first or any other meeting, by Power for ereditors

special resolution, resolve to entertain a proposal for a composition in

to accept and
Court to approve

satistaction of the debts due to them from the bankrupt, or a proposal composition or

for a scheme of arrangement of the bankrupt’s affairs.

(2)

arrangement.
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(2) The composition or scheme shall not be binding on the
creditors unless it is confirmed by a resolution passed by a majority
in number representing three-fourths in value of all the creditors who
have proved at a subsequent meeting of the creditors, and is approved
by the Court.

Any creditor who has proved his debt may assent to or dissent
from such composition or scheme, by a letter addressed to the official
assignee, in the form prescribed by rules of Court, and attested by a
witness, so as to be received by such official assignee not later than two
days preceding such subsequent meeting, and such creditor shall be
taken as being present and voting at such meeting.

(3) The subsequent meeting shall be summoned by the official
assignee by not less than seven days’ notlce and shall not be held until
alter the public examination of the banl\rupt is concluded. The notice
shall state generally the terms of the proposal, and it shall be accompanied
by a report of the official assignee thereon.

(4) The bankrupt or the official assignee may, after the
composition or scheme 1s accepted by the creditors, apply to the Court
to approve it, and notice of the time appointed for hearing the application
shall be given to each creditor who has proved.

(5) The Court shall, before approving the composition or
scheme, hear a report of the official assignee as to the terms of the
composition or scheme and as to the conduct of the debtor, and any
objections which may be made by or on behalf of any creditor.

(6) If the Court is of opinion that the terms of the composition
or scneme are not calculated to benefit the general body of creditors,
the Court may, in its discretion, refuse to approve the composition or
scheme.

(7) It the Court approves the composition or scheme, the
approval may be testified by the seal of the Court being attached to
the instrument containing the terms of the composition or scheme, or
by the terms being embodied in an order of the Court.

(8) A composition or scheme accepted or approved in pursu-
ance of this section shall be binding on all the creditors so far as relates
to any debts due to them from the bankrupt and provable in bankruptcy.

(9) A certificate of the official assignee or Registrar that a
composition or scheme has been duly accepted and approved shall, in
the absence of fraud, be conclusive as to its validity.

(10) The provisions of a composition or scheme under this
section may be enforced by the Court on application by any person
interested, and any disobedience of an order of the Court made on the
application may be deemed a contempt of Court.

(11) If default is made in payment of any instalment due in
pursuance of the composition or scheme, or if it appears to the Court,

on
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on satisfactory evidence, that the composition or scheme cannot in
consequence of legal difficulties, or for any sufficient cause, proceed
without injustice or undue delay to the creditors or to the bankrupt,
or that the approval of the Court was obtained by fraud, the Court may,
if 1t thinks fit, on appheation by any creditor, annul the composition or
scheme, but without prejudice to the validity of any sale, disposition,
or paymont duly made, or thing duly done under or in pursuance ot
the composition or scheme. And any debt provable in other respects,
which has been contracted before the daie of the sequestration order,
shall be provable in the bankruptey. -

(12) If under or in pursuance of a composition or scheme,
a trustec is appointed to administer the debtor’s property or manage
his business, the provisions of Parts TII and VII of this Act, so far as
the nature of the case and tlie terms of the composition or scheme admit,
shall apply to the trustee as if he were a creditor’s trustee in a bankruptcy,
and as if the terms * bankruptey ™ and  bankrupt” included respectively
a composition or scheme of arrangemeny, end a compounding or arranging
debtor.

(13) No composition or scheme shall be approved by the
Court which does not provide for the payment in priorivy to other debts
of all debts directed to be so paid in the distribution of the property of
a bankrupt.

(14) No composition or scheme shall be approved of by the
Court which does not provide for payment to the creditors of seven
shillings and sixpence in the pound, unless in the opinion of the Judge
the bankruptey was caused by misfortune without any misconduct on
the part of the debtor: Provided that if at any time after such approval
the Court shall be satisfied that such opinion was erroncous it may declare
the creditors released from the terms of the composition, but no payment
made 1n the meantime thereunder shall be disturbed.

(15) The acceptance of a creditor of a composition or scheme
shall not release any person who under this Act would not be released
by a certificate of discharge. bzl

20. Notwithstanding the acceptance and approval of & composition et of composi-
or scheme, such composition or scheme shall not be binding on any tion or scheme.
creditor so far as regards a debt or hability from which, under the 51 Vie. No. 19, 5. 20,
provisions of this Act, the bankrupt would not be discharged by an
order of discharge, unless the creditor assents to the composition or
scheme.

Divisiox 5.—Creduors’ trustees and commnittee of inspection.

21. (1) Whether the cre ditors resolve to entertain a proposal for Appointment ot
a composition or not, they may at the first or any meeting elect such trustee
o
persons as they think fit, not exc vo(h 1o two, to be trustees of the estate 104> 2L
60 Vie. No. 29,
in addition to the official assianes, 5. 2 (6)

U (2)
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(2) Every such trustee may be a creditor or may be one of
the official assignees.

(3) Instead of electing trustees as aforesaid the creditors may
by resolution leave their appointment to the committee of inspection
hereinafter named.

(4) When more persons than one are elected or appointed to
the office of trustee, the creditors or the committee of inspection (as the
case may be) may at any time declare whether any act or all acts required
or authorised to be done by the trustees 1s or are to be done by all or
any one or more of such persons, but all such persons are in this Act
included under the term ** trustee ”’ (except where the context otherwise
requires).

(5) The creditors or the committee (as the case may be) may
at the time of the original election or appointment or at any subsequent
time elect or appoint persons to act as trustees in succession in the event
of one or more of the persons first named declining to accept the office
of trustee, or failing to give security, or not being approved of by the
Court.

(6) Trustees shall be joint tenants of the property of the
bankrupt.

22. (1) Creditors may direct what security (if any) shall be given

by every clected trustee and to whom for the due performance of the

duties of his office.

(2) No trustee shall be appointed after the termination of the
first or single meeting except by leave of the Court.
23. (1) Upon the written acceptance by a trustee of his office and
proof of his having given the security required of him the Court may
make an order confirming his election.

(2) No official assignee shall be required to give security upon
being elected trustee.

(3) Any creditor may object to the confirmation of the election
of a trustee upon the ground—
(a) that it was not made in good faith by a majority in number and
value of the creditors voting, or
(b) that the majority in number and value of the creditors dissent
from his appointment, or
(¢) that the person appointed is not fit to act as trustee, or
(d) that his connection with or relation to the bankrupt or his estate
or any particular creditor makes it difficult for him to act with
impartiality in the interest of the creditors generally.
(4) If any such objection appears to the court to be frivolous
the creditor making such objection may be ordered to pay the costs
occasioned thereby.

(5)
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(56) Notice of every confirmation or removal under this section
shall forthwith be published by the Registrar in the Gazette, and the
production of such Gazette shall be evidence that the trustee named has
been duly elected and confirmed or removed as the case may be.

24. (1) Every order confirming the election of a trustec shall
divest the estate, and every right, title, and remedy, from the person
(if any) ceasing to hold the office of trustee, and shall vest the same
jointly in the official assignee and the persons who on the confirmation
of the said election are the trustees.

(2) The property of the bankrupt shall pass from trustee to
trustee, and shall vest in the trustee for the time being during his
continuance in office, without any conveyance, assighment, or transfer
whatever.

(3) A sequestration order and the order of appointment of a
trustee shall for all purposes of any law requiring registration, enrolment,
or recording of conveyances or assignments of property, be deemed to be
a conveyance or assignment of property, and mav be registered. enrolled,
and recorded accordingly.
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25. No defect or irregularity in the election of a trustee, or of a Actsdoncin good

member of the committee of inspection, shall vitiate any act done in
good faith, and no act of any trustee or of the committee shall be invalid
by reason of any failure to elect a co-trustee or any of its members.

faith to be valid,
Ibid, s, 23,

26. (1) The creditors qualified to vote may at their first or any committee of

subsequent meeting by resolution appoint from among the creditors
qualified to vote, or the holders of general proxies or general powers of
attorney from such creditors, a committee of inspection for the purpose
of superintending the administration of the bankrupt’s property. The
committee of inspection shall consist of not more than five or less than
three persons.

(2) The committee of inspection shall meet at such times as
they from time to time appoint, and failing such appointment at least
once a month ; and the official assignee or a trustee, or any member of
the committee may also call a meeting of the committee as and when
he thinks necessary.

(3) The committee may act by a majority of their members
present at a meeting, but shall not act unless a majority of the committee
are present at the meeting.

(4) Any member of the committee may resign his office by
notice in writing signed by him, and delivered to the official assignee or
trustee.

(5) 1f a member of the committee becomes bankrupt, or
compounds or arranges with his creditors, or is absent from five con-
secutive meetings of the committee, his office shall thereupon become
vacant.

(6)

inspection.
Ibid. s. 20,
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(6) Any member of the committee may be removed by an
ordinary resolution at any meeting of creditors of which seven days’
notice has been given, stating the object of the meeting.

(7) On a vacancy occurring in the office of a member of the
committee, the official assignee or trustee shall {orthwith summon a
meeting of creditors for the purpose of filling the vacancy, and the
meeting may, by resolution, appoint another creditor or other person
elwlble as above o fill the vacancr.

(8) The continuing members of the committee, provided there
be not less than two such continuing members, may act notwithstanding
any vacancy in that body : and where the pumber of members of the
committee of inspection is for the time being less than five, the creditors
may increase that number so that it does not exceed five.

Division 6.—Control over person and property of bankrupt.

27. (1) Every bankrupt shall. unless prevented by sickness or
other sufficient cause, attend the first meeting of his creditors, and shall
also, if required by the official assignee or a trustee or creditor, attend
any and every other meeting or adjournment thereof, and shall submit
to such cxamination and give such information as the meeting may
require.

(2) He shall whenever required to do so bring with him, and
give such information as may be 1equhed about any b()()ks of account
vouchers, and other documents in writing in his possession, relating to
his estate and dealings. and about his assets. and about any particular
in his statement of affairs.

(3) He shall wait at such times on the official assignee, special
manager, or trustee, execute such powers of attorney, (-onvovmces
deeds, and instruments, and generally to do all such acts and things in
relation to his property and “the distribution of the proceeds amongst
his creditors as may be reasonably required by the official assignee,
special manager, or trustee, or mav be prescribed by rules of Court, or
be directed by the Court by any spe(ml order made in reference to any
particular case, or made on ‘the occasion of any special application by the
official assignee, special manager, trustee, or any creditor or person
interested.

(4) He shall aid to the utmost of his power in the realisation
of his property, and the distribution of the proceeds among his creditors,

_ (5) I a bankrupt wilfully fails to perform any of the duties
imposed on him by this section, or to deliver up possession of any part
of his property, w hich is divisible amongst his creditors under this Act,
and which is for the time being in his possession or under his control,

to
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to the official assignee, or to Lhe trustee, or to any person (Luthorlsed by
the Court to take possession of it, he shall, in addition to any other
punishment to which he may be subject, be guilty of a contempt of
Court, and may be punished accordingly.

28. (1) The Court may, by warrant addressed to the Sheriff or
any constable or officer of the Court prescribed by rules of Court, cause
a debtor to be arrested, and any bocks, papers, money, and goods in
his possession to be seized, and him and them to be safely kept as prescribed
by rules of Court until such time as the Court may order under the
following circumstances :

(a) If after a bankruptey notice has been issued under this Act,
or after presentation of a bankruptey petition by or against
him, it appears to the Court that there is probable reason for
believing that he 1s about to abscond with a view of avoiding
payment of the debt in respect of which the bankruptey notice
was issued, or of avoiding service of a bankruptcy petition,
or of avoiding appearance to any such petition, or of avoiding
examination in respect of his affairs, or of otherwise avoiding,
delaying, or embarrassing proceedings in bankruptey against
him.

(b) I, after presentation of a bankruptey petition by or against
him, it appears to the Court that there is probable cause for
behevmﬂ that he 1s about to remove his goods with a view of
preventmg or delaying possession being taken of them by the
official assignec or manager or trustee, or that there is probable
ground for behevmo that he has concealed or is about to conceal
or destroy any of his goods, or any books, documents, or
writings which might be ot use to his creditors in the course
of his bankruptey.

(c) i, after service on him of the notice of a bankruptey petition,
prescribed by rules of C‘ourt, he removes any goods in his
possession above the value of five pounds, without the leave
of the official assignee or trustee, if any.

(d) If, without good cause shown, he fails to attend any examina-
tion ordered by the Court :

Provided that no arrest upon a b lnklup'u‘(”' notice shall be valid and
protected unless the debtor hefore or at the time of his arrest shall be
served with such bankruptcy notice.

(2) No payment or composition made or sccurity given after
arrest made under this section shall be exempt from the provisions of
this Act relating to frauduient preferences.

29. Where a sequestration order is made against a debtor, the
Court, on the application of the official assignee or trustee, may from
time to time order that for such time, not exceeding three months, as
the Court thinks fit, past letters addressed vo the bankrupt at any place,

mentioned
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mentloned in the order shall be redirected, sent, or delivered by the
Postmaster-General, or the officers acting under him, to the official
assignee, or the trustee, or otherwise as the Court directs, and the same

shall be done accordingly.

I I 80. (1) The Court may, on the application of the official assignee
or trustee, at any time after a sequestration order has been made against
a debtor, summon before it the bankrupt or his wife, or any person known
or suspected to have in his possession any of the estate or effects
belonging to the bankrupt, or supposed to be indebted to the bankrupt,
or any person whom the Court may deem capable of giving information
respecting the bankrupt, his dealings or property, and the Court may
require any such person to produce any documents in his custody or
power relating to the bankrupt, his dealings or property.

(2) If any person so summoned, after having been tendered
a reasonable sum, refuses or neglects to come before the Court at the
time appointed, or refuses or neglects to produce any such document,
having no lawful impediment made known to the Court at the time ot
sitting and allowed by it, the Court may, by warrant, cause him to be
apprehended and brought up for examination.

(3) The Court may examine on oath, or allow to be examined
by the official assignee and trustee and any credltor or by any solicitor
or counsel on behalf of such assignee, trustee, or credltor in such cases
where a solicitor or counsel may “be employed as prov1ded by this Act,
either by word of mouth or by written interrogatories, any person con-
cerning the bankrupt, his dealings or property.

(4) If any person on examination before the Court, or in
answer to interrogatories, admits, or if by other evidence it is proved
to the satisfaction of the Court that he is indebted to the bankrupt, the
Court may, on the application of the official assignee or trustee, forth-
with order him to pay to such assignee or trustee, at such time and in
such manner as to the Court seems expedient, the amount admitted,
or any part thereof, either in full discharge of the whole amount in
question or not, as the Court thinks fit, with or without costs of the
examination and order.

(5) If any person on examination before the Court or in
answer to interrogatories admits, or if by other evidence it is proved
to the satisfaction of the Court, that he has in his possession any
property belonging to the bankrupt the Court may, on the application
of the official assignee or trustee, forthwith order him to deliver to the
official assignee or trustee such property, or any part thereof, at such
time, and in such manner, and on such terms as to the Court may seem
Just, with or without costs of the examination and order.

31,
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31 If the bankrupt or any other person (including the wife of Committal for
such bankrupt) at any examination under the preceding section, or fefuimg toobey or
any adjournment thereof, being thereto required (and not having any 4 \I:ic. No. 19, 5. 31.
lawful excuse in that behalf), shall refuse to surrender any book,,
document, or writing relating to the estate, or shall refuse to be sworn
or to answer any lawful question touching any of the matters aforesaid,
or to subscribe his examination, the Court may commit him to prison,
there to remain until he shall have done the thing so required of him,
or shall be discharged by the Court. And if any such person while under
examination is gulltv of prevarlcatlon or evasion, or indecent conduct,
the Court may commit him to prison for any term not exceeding fourteen
days.

32. Any person committed under the last preceding section may As to discharge from
be discharged from such committal on appeal therefrom to the Full tommitment.

Jourt if committed by the Judge, and to the Judge if committed by "% **

the Registrar, and in such last-mentioned cases a further appeal shall
lie to the Full Court. If the committal was for refusing to answer a
question, such question shall be set out in the warrant, and if it appears
that the person committed has fully answered all lawful questions put
to him, or, if committed for refusing to be sworn or to produce a docu-
ment or for not signing his examination, that he had a sufficient reason
for such refusal, the Court shall order the person committed to be
discharged.

33. No question put to the bankrupt in any examination shall Answerstoquestions
be deemed unlawful by reason only that the answer thereto may expose ‘;:“I“ “L";'“"M”
him to punishment : B

Provided that no answer to any such question shall be admitted
in evidence against him on the trial of any indictment other than on
a prosecution against him for perjury.

Division 7.—Release of estate, and annulment of sequestration order.

34. After the acceptance and approval of a composition or scheme Release on
of arrangement in manner hereinbefore provided, the bankrupt may ;‘r’;‘;g:t‘lil“;‘l‘t”r
apply for an order releasing his estate from sequestration, and, on his ., .
satisfying the Court that the approved terms of such composition or
scheme have been complied with, so far as i1s at the time practicable,
the Court may make such order on such terms as it thinks just:

Provided that the terms of the composition or scheme may at
any time be enforced notwithstanding the release in the same manner
as is by this Act provided.

35. If the bankrupt or any person on his behalf pays in full all Release on payment,
the creditors, or obtains a legal acquittance of the debts due to them, ¥
the bankrupt may apply for a like order for the release of his estate ;
and on being satisfied that the creditors have been so paid or have

released

I(JLd 9. 35,

-~
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released their debts and thac no proceedings of a criminal nature are
pending or contemplated against the bankrupt, the Court may make a
like order upon such terms as it thinks just. )

36. Any order, whereby the estate is released from sequestration,
shall have the effect of revesiing in the bankrupt or such person as the
Court may appoint. subject to such conditions as he may prescribe, all
the property of the bankrupt undisposed of, as if the estate had never
been sequestrated :

Provided that all sales and dispositions of the property and pay-
ments made and acts theretofore done by the official assignee or trustee
shall be valid: and

Provided that the release of the estate shall not operate as a
discharge of the bankrupt unless the Court shall so order.

37. (1) Where in the opinion of the Court a sequestration order
ought not to have been made, or where it is proved to the satisfaction
of the Court that the debts of the bankrupt are paid in full, the Court
may on the application of any person interested by order discharge such
order.

(2) Where a sequestration order is discharged under this
section, all sales and dispositions of property duly made, and all acts
theretofore done by the official assignee, trustee, or other person acting
under their authority, or by the Judge, Registrar, or District Registrar,
shall be valid, but the propeity ol the debtor who was adjudged bank-
rupt shall vest in such person as the Couit may appoint, or in default
of any such appointment revert to the debtor for all his estate or interest
therein on such terms and subject to such conditions, if any, as the
Court may declare by crder.

(3) Notice of the order discharging a sequestration order shall
be forthwith published in the Gazeite.

38. For the purposes of this part ol this Act any debt disputed
by a debtor shall be considered as paid in full if the debtor enters into
a bond in such sum and with such sureties as the Judge or Registrar
approves to pay the amount to be recovered in any proceeding for the
recovery of or concerning the debt with costs, and any debt due to a
creditor who cannot be found or cannot be identified shall be considered
as paid in full 1f pail into Court.

Divisiox 8.—Bonkrupi's certificate.

39. Whether a composition or scheme of arrangement has been
approved as hereinbefore provided or nct, and whether his estate has
been released or nov, the bankrupt may, aiter the expiration of three
months from the date of sequesiration, eause an advertisement to be
inserted in the Gazette and o newspaper published in the place where
the bankrupt resided at the date of the sequestration order, stating his

intention
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intention to apply on a day fixed by the Judge or Rezistrar, and named

therein, not less than fourteen nor more than thirty days from the day

of first publlcatlon for a certificate of discharge under this Act:  Provided

that where the Court has granted a release of the bankrupt’s estate under

section thirty-five, the bankrupt may forthwith apply for a ceriificate

of discharge, anything in this section to the contrary notwithstanding.
(1) He shall give fourteen days’ notice in writing to the official

assignee of such intention.

(2) The application shall be heard on the appointed day and on
any day or days of adjournment, and the official assignee and
any creditor may be heard in opposition to such application
upon giving notice of the grounds thereof.

(3) On the hearing of the application the Court shall take into
consideration a report of the official assignee or trustee as to
the bankrupt’s conduci or affairs, and may either—

(a) grant or refuse an absolute order of discharge, or
(b) suspend the operation of the order for a specified time, or

(¢) grant an order of discharge or suspend the operation of such
order subject to any conditions with respect to any earnings
or income which may then be or afterwards become due to
the bankrupt or with respect to his after acquired property.

(4) The Court shall refuse the discharge in all cases where he is
satisfied that the bankrupt has done or omitted anything which
in the opinion of the Court amounts to a misdemeanour under
this Act or any amendment thereof, and shall, on proof of any
of the facts hereinafter mentioned, cither refuse the ‘order or
suspend the operation of the order for a specified time, or
suspend the operation of, or grant, an order of discharge subject
to such conditions as aforesaid.

(5) The Court may, as one of the conditions of granting an order
ot discharge under this scction, require the bankrupt to consent
to judgment being entered against him by the official assignee
for any balance or part of any balance of the debts provablo
under the bankruptcy which is not satisfied at the date of
the discharge, but in no case shall execution be issued without
leave of the Court on a judgment consented to by the bankrupt
under the provisions of this subsection.

40. The facts referred to in the last preceding section are— Grounds for refusing

, . or suspendin
(a) That the bankrupt has omitted to keep such books of account cortifioate.

as are usual and proper, in the business or occupation carried 51 Vie. No. 19, 5. 3.
on by him and as sufficiently disclose his business transactions and 60 Vic. No. 29,
financial position within the three years immediately preceding * 13 1%

his bankruptcy. (b)
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That the bankrupt has wilfully delayed surrendering his estate
or avoided its sequestration in order to benefit or assist one
creditor or more to the disadvantage of the rest.

That the bankrupt has continued to trade or obtained credit
in one or more sums to the amount of fifty pounds or upwards
after knowing himself to be insolvent.

That the bankrupt has contracted any debt provable in the
bankruptey without having at the time of contracting it any
reasonable or probable ground of expectation (proof whereof
shall be on him) of being able to pay it.

That the bankrupt has brought on his bankruptey by rash
and hazardous speculations or unjustifiable extravagance in
living.

That the bankrupt has put any of his creditors to unnecessary
expense by frivolous or vexatious defence to any action or
other proceeding properly brought against him.

That the bankrupt has within three months preceding the date
of the sequestration order, when unable to pay his debts as
they become due, given an undue preference to any of his
creditors.

That the bankrupt has on any previous occasion been adjudged
bankrupt or insolvent, or made a statutory composition or
arrangement with his creditors, or assignment for the benefit
of creditors at common law, unless his estate then produced
ten shillings in the pound, or a majority in number and value
of the creditors in that estate certify that in their opinion the
bankruptey or insolvency was the result of misfortune only.
That the bankrupt has not upon surrendering his estate or
after his sequestration made a full and fair disclosure of his
property in possession, reversion, or expectancy.

That the bankrupt has wilfully violated or omitted to comply
with any of the provisions of this Act.

That the bankrupt being at the time insolvent has made away
with or disposed of any of his property otherwise than in good
faith and for valuable consideration.

That the bankrupt has unlawfully expended for his own benefit
or appropriated to his own use any property of which he at
the time had the discharge or disposition as a trustee, factor,
broker, or agent only, or that he has been guilty of any fraudulent
breach of trust.

(m) That there 1s an unsatisfied judgment against the bankrupt

in an action for assault, breach of promise, seduction, or any
malicious injury, or for damages or costs under any laws relating
to divorce.

(n) That the bankrupt has carried on business by means of a fictitious

capital. o - S (0)
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‘o) That the bankrupt has within three months preceding the date
of the sequestration order incurred unjustifiable expense by
bringing a frivolous or vexatious suit or action.

(p) That the bankrupt has entered into any agreement not to register
or to delay the registration of a bill of sale which 1s in existence
at the date of the sequestration order, and has not been duly
registered in accordance with the law in force for the time being
dealing with the registration of bills of sale.

(y) That the bankrupt has given a bill of sale at any time within
three months preceding the date of the sequestration order,
he being at the time insolvent within the meaning of section
fifty-six of this Act.

(r) That the bankrupt has, while an uncertificated bankrupt or
insolvent, obtained credit to the amount of twenty pounds or
upwards from any person without having first informed such
person that he was an uncertificated bankrupt or insolvent.

41. Tn cither of the following cases, that is to say,—

(1) In the case of a settlement made before and in consideration
of marriage where the settlor is not at the time of making
the settlement able to pay all his debts without the aid of the
property comprised in the settlement; or

(2) In the case of any covenant or contract made in consideration
of marriage for the future settlement on or for the settlor’s
wife or children of any money or property wherein he had
not at the date of his marriage any estate or interest (not being
money or property of or in right of his wife) ;

If the settlor 18 adjudged bankrupt or compounds or arranges with his
creditors, and it appears to the Court that such settlement, covenant,
or contract was made in order to defeat or delay creditors, or was unjusti-
fiable having regard to the estate of the settlor’s affairs at the time when
it was made, the Court may refuse or suspend the certificate of discharge,
or suspend or grant one subject to conditions, or refuse to approve a
composition or arrangement, as the case may be, in like manner as in
cases where the bankrupt has come within the provisions of the last
preceding section.

42. (1) For the purposes of the last two preceding sections the
report of the official assignee or trustee shall be prima facie evidence
of the statements therein contained.

(2) Notice of the appointment by the Judge or Registrar of
the day for hearing the application for a certificate of discharge shall
be published in the manner prescribed by rules of Court, and the Court
may hear the official assignee and the trustee, and may also hear any
creditor, either personally or by counsel. At the hearing the Court may
put such questions to the bankrupt and receive such evidence as it thinks
fit. (3)

Fraudulent
settiements,

51 Vie, No. 19, 3. 39,

Discharge of
bankrupt.

51 Vic. No. 18, s. 40,
60 Vie. No. 29,

s4. 2 (10), 15.
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(3) A discharge dbaqkmp shall, notwithstanding hls (hs(‘h(wg
give such assistunee as the official assignee or trustee mav require in the
realization and distribution of such of his property as is vested in such
assignee or trm‘tee, and 1f he fails to do so he shall be guiliy of a contempt
of Cowrt ; and the Court max also, if it chinks fit, revoke his dlscharge
but without prejudice to the validity of any sale, dlqpmmon or payment
duly made or thing duly done subsequent to the discharge but before
its revocation,

(4) No cendificate of discharge shail be issued until the bankrupt
has paid all fees due by him in respect of any proceedings under this Act,
including such fees a3 may be pavable upon the granting of and in respect
of the said certi Hicate, and no banl\mpf shall be deemed to be discharged
within the meaning of this Act until such certificate has issued.

(5) A certificate ol discharge shall be issued by the registrar

after an order has been made in that behalf by the Court, and such
certlﬁcate shall bear the seal of the Court, and be in the form prescribed
by rules of Court.

(6) If 1 consequence of the estate not being sufficiently
administered, or for want of sufficient evidence, or for any other reason,
the Court is unable to decide whether a certificate should or should not
be granted, SUspended or refused, he may adjourn the application for
such certificate from time to time :

Provided that the Court shall give its decision as soon as may
be after the final dividend has been declared as hereinafter provided,
and the bankrupt shall then be entitled to demand that such decision
be given without delay.

43. (1) No application by the bankrupt for a certificate shall
be allowed after twelve months from the date of sequestration unless
notice of his intention to apply has been duly advertised before the
expiration of that period, except by leave of the Court on such terms
as 1t thinks proper.

(2) If the bankrup: has not within nine months after seques-
tration applied for his certificate, the Court may, on application of the
official assignee or trustee, require him by summons. and in case of his
refusal or neglect may compel him by warrant, to appear before the
Court and show cause, if he has any, why a cer rtificate of dischagre should
not in his case be refused or suspended, and on such appearance "the Court

may deal with the case, and grant, refuse, or suspend such certificate,
and otherwise deal with such oankrupb as if the certificate had been
applied for by him.

44. (1) A certificate of discharge shall not release the bankrupt
from any debt on :1 recognizance, nor from any debé with which the
bankrupt mayv be charge: sble at the suit of the Crown or of any person
for any offence against a statuie relating to any braneh ol the public

revenue
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revenue, or at the suit of the sheriff or other public officer, on a ball
bond entered into for the appearance of any person prosecuted for any

such offence ; and he shall not be discharged from such excepted debts

unless the Colonial Treasurer certify in writing his consent to his being
discharged therefrom.

(2) A ceriificate of discharge shall not release the bankrupt
from any debt or liabliity incurred by means of any {raud or fraudulens
breach of trust to which he was a party, nor from any debi or liabilicy
whereof he has obtained {orbearance by any iraud to which he was a
party.

(3) A certificate of discharge chall not release the bankrupt
from any order made under section sixty-one of this Act, or any amendment
thereof, or from auny liability under a judgment against him as defendant
in an action for seduction, libel, or slander, or from hability as a respondent
or co-respondent in a suit in the divoree ]unbdlctlon or under an affiliation
order, except to such extent and subject to such conditions as the Court
may think just.

(4) A certificate of discharge shall release the bankrupt {from
all other debts provable in bankruptey.

(5) A certificate of discharge shall be conclusive evidence of the
bankruptey, and of the validity of the proceedings therein, and in any
proceedings that may be instituted against a bankrupt who has obtained
a certificate of dlscharoe in respect of any debt from which he is released
by the certificate, the bankrupt may plead that the cause of action accrued
before his dlscharge, and may give this Act and the special matter in
evidence.

(6) A certificate of discharge shall not release any person
who at the date of the sequestration order was a partner or co-trustee
with the bankrupt, or was jointly bound or had made any joint contract
with him, or any person who was surety or in the nature of a surety
for him.

(7) Any assignee or trustec becoming bankrupt and being
indebted to the estate of which he was such assignee or trustee in respect
of the money improperly retained or employed by him shall not be
discharged from such debt as to any future assets although he may have
obtained his certificate.

PART II.
ADMINISTRATION OF PROPERTY.

DivisioN 1.—Proof of debts.
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45. (1) Demands in the nature of unliquidated damages arising Deseription of debts

otherwise than by reason of contract, promise, or breach of trust shall provablein

not be provable in bankruptey.

(2) 51 Vic. No. 19, 5. 45.
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(2) A person having notice of any act of bankruptey available
against the debtor shall not prove in the bankruptcy for any debt or
liability contracted by the debtor subsequently to the date of his so
having notice.

(3) Save as aforesaid, all debts and habilities, present or
future, certain or contingent, to which the debtor is subject at the date
of the sequestration order, or to which he may become subject before
his discharge by reason of any obligation incurred before the date of
the sequestration order, shall be deemed to be debts provable in bank-
ruptey.

¢ (4) An estimate shall be made by the official assignee or
trustee of the value of any debt or liability provable as aforesaid, which
by reason of its being subject to any contingency, or for any other reason,
does not bear a certain value.

(5) Any person aggrieved by any estimate made by the official
assignee or trustee as aforesaid may appeal to the Court.

(6) If, in the opinion of the Court, the value of the debt or
liability is incapable of being fairly estimated, the Court may make an
order to that effect, and thereupon the debt or liability shall, for the
purposes of this Act, be deemed to be a debt not provable in bankruptcy.

(7) If, in the opinion of the Court, the value of the debt or
liability is capable of being fairly estimated, the Court may direct the
value to be assessed before the Court itself without the intervention of
a jury before the Registrar, and may give all necessary directions for
this purpose, and the amount of the value when assessed shall be deemed
to be a debt provable in bankruptey.

(8) ** Liability ” shall for the purposes of this Act include
any compensation for work or labour done any obligation or possibility
of an obligation to pay money or money’s worth on the breach of any
express or implied covenant, contract, agreement, or undertaking, whether
the breach does or does not occur, or is or is not likely to occur, or capable
of occurring before the discharge of the debtor, and generally it shall
include any express or implied engagement, agreement, or undertaklng
to pay, or capable of resulting in the payment of money or money’s
worth, whether the payment is, as respects amount fixed or unliquidated,
as respects time present or future, certain or dependent on any contingency,
as to mode of valuation capable of being ascertained by fixed rules or as
a matter of opinion.

46. Where there have been mutual credits, mutual debts, or
other mutual dealings between a debtor against whom a sequestration
order is made under this Act and any other person proving or claiming
to prove a debt under such sequestration order, an account shall be
taken of what is due from the one party to the other in respect of
such mutual dealings, and the sum due from the one party shall be

set
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set off against any sum due from the other party, and the balance of the
account, and no more, shall be claimed as paid on either side respectively ;
but a person shall not be entitled under this section to claim the benefit
of any set-off against the property of a debtor in any case where he had,
at the time of giving credit to the debtor, notice of any act of bankruptey
committed by the debtor and available against him.
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47. With respect to the mode of proving debts, the right of proof rules as to proot

by secured and other creditors, the admission and rejectioh of proofs,

of debt,

and other matters referred to in the Third Schedule, the rules in that 5! Vie: No- 19,5 47.

Schedule shall be observed.

Divisiox 2.—DPreferential debts.

48. (1) In the distribution of the property of a bankrupt there Priority of debts.

shall be paid in priority to all other debts—

(a) All wages or salary of any clerk or servant in respect of the
services rendered to the bankrupt during six months before the
date of the sequestration order, not ecxceeding fifty pounds ;
and l

(b) All wages of any labourer or workmen, not exceeding fifty pounds,
whether payable for time or piece work in respect of the services
rendered to the bankrupt during six months before the date of
the sequestration order.

(2) The foregoing debts shall rank equally between themselves,
and shall be paid in full, unless the property of the bankrupt is insufficient
to meet them, in which case they shall abate in equal proportions between
themselves.

(3) In the case of partners, the joint estate shall be applicable
in the first instance, in payment of their joint debts, and the separate
estate of each partner shall be applicable in the first instance in payment
of his separate debts. If there is a surplus of the separate estates it
shall be dealt with as part of the joint estate. If there is a surplus of
the joint estate it shall be dealt with as part of the respective separate
estates in proportion to the right and interest of each partner in the
joint estate.

(4) Subject to the provisions of this Act, all debts proved in
the bankruptey shall be paid pari passu.

(5) Nothing in this section shall alter the effect of the Act
fifty-fifth Victoria number twelve, or shall prejudice the provisions of
the Friendly Societies Act thirty-seventh Victoria number four, or of
the twenty-sixth Victoria number thirteen, or any Acts amending or
consolidating the same, or any of them.

Ibid. s. 48.

49. (1) Where at the time of the presentation of the bankruptcy Preferential claim in
petition any person is apprenticed or is an articled clerk to the bankrupt ¢ ot

apprenticeship.
the  pia. s 49,
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the sequestration order shall, if either the bankrupt or apprentice or
clerk gives notice 1n writing to the official assignee or trustee to that
effect, be a complete discharge of the indenture of apprenticeship or
articles of agreement ; and if any money has been paid by or on behalf
of the appron’ru ¢ or clerk to the hank rupt as a fee, the official assignee or
trustee mayv, on the application of the apprentice or clerk or of some
person on his behalf, pay such sum us the official assignee or trustee,
subject to an appeal to the Court thinks reasonable, out of the bankrupt’s
property, to or for the use of 1( apprentice or clerk, regard being had to
the amount paid by him or on his behalf, and to the time (hu‘lnrr which
he served with tie boakrupt under the indenturve of ariicles before the
commencenment of the bankrupves, and to the other cirenmstances of the
case.

(2) Where 1% appears expedient to an official assignee or
trustee, he may. on the application of any apprentice or articled clerk
to the banl\rupt or any person acting on behalf of such apprentice or
articled clerk, instead of acting under the preceding provisions of this
section, transfer the indenture of apprenticeship or articles of agreement
to some other person.

50. No distress for rent which has accrued due before the date
of the sequestration order shall be levied or proceeded with as against
the estate of the bankrupt after the sequestration order, but the landlord
shall receive out of the estate so much rent as was then due or aceruing
due or as by this Act 13 made provable, but for a period not exceeding
three months, and may prove and share ratably with other creditors for
the balance.

DwistoN 2.—Property avaidable for payment of debts.
perty !

51. (1) The 1)11111\111})&\' of debtor, whether the same takes
place on the debtor’s own peumon or upon that of a creditor, shall be
deemed to have relation back to, and to commence at, the time of the
act of bankruptey being commitied on which an order i1s made for the
sequestration of his estate, or, if the bankrupt is proved to have committed
more acts of bankruptey than one, to have relation back to, and to
commence at, the time of the first of the acts of bankruptey proved to
have been committed by the bankrupt within six months next preceding
the date of the presentation of the bankruptey petition ; but no bank-
ruptey petition or sequestration order shall he rendered invalid by reason
of anv act of bankruptey anterior £ the debt of the petitioning creditor.

(2) The Court may at any time on the motion of the official
assignee and on being satistied that an act of bankruptcy has been
committed by the bankrupt within six months next preceding the date
of the presentation of the petition upon which the sequestration order

was
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was made, order and declare that the bankruptcy shall be deemed to
have relation back to and commence on the date of such act of bankruptcy,
and such order or declaration shall be prima facie evidence of the fact
of the alleged act of bankruptey and of the commencement of the bank-
ruptcy on such date as aforesaid.
52. The property of the bankrupt divisible amongst his creditors’ Description of

and in this Act referred to as the property of the bankrupt, shall not givisble ﬂtng;]z,i;r y
comprise the following particulars : creditors.
51 Vie. No. 19, s. 52,
60 Vie. No. 20,
(b) The tools (if any) of his trade, and the necessary wearing apparel s. 2 (13).

and bedding of himself, his wife and children, to a value, ‘nclusive

of tools and apparel and bedding, not exceeding twenty pounds

in the whole :

(a) Property held by the bankrupt on trust for any other person :

i

But it shall comprise the {ollowing particulars :

(¢) All such property as may belong to or be vested in thetbankrupt
at the commencement of the bankruptey, or may be acquired
by or devolve on him before his discharge ; and

(d) The capacity to exercise and to take proceedings for exercising
all such powers in or over or In respect of property as mxgjht
have been exercised by the bankrupt for his own benefit at
the commencement of his bankruptey or before his discharge ;
and

(e) All goods being, at the commencement of the bankruptey or
at any time between that time and the date of the order of
sequestration, in the possession, order, or disposition of the
bankrupt, by the consent and permission of the true owner,
under such circumstances that he is the reputed owner thereof:
Provided that things in action other than debts due or growing
due to the ban]\rupt in the course of his trade or business shall
not be deemed goods within the meaning of this section.

DivisioN 4.—LfJect of bankruptey on antecedent transactions.

53. (1) Where a creditor has issued execution against the goods Restiction of rights
or lands of a debtor, or has attached any debt due to him, he shall not be (‘fi(f’crﬁ‘tli‘;gro‘f'“d“'
entitled to retain the benefit of the execution or attachment against the attachment.
official assignee or trustee of the bankrupt unless he has completed the 5t Vie. No. 19, 53.
execution or attachment before the date of the sequestration order, and
before notice of the presentation of any bankruptcy petition by or against
thc debtor, or of the commission of any available act of bankruptey by
the debtor.

(2) For the purposes of this Act, an execution against goods
is completed by seizure and sule; an attachment of a debt 1s completed

X _ by
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by receipt of the debt; and an execution against land is completed by
seizure and sale, or, in the case of an equitable interest, by the appointment
of a receiver.

54. (1) Where property of a debtor is taken in execution, and
before the sale thereof notice 1s served on the sheriff that a sequestration
order has been made against the debtor, the sheriff shall, on request,
deliver the property to the official assignee or trustee under the order,
but the costs of the execution shall be a charge on the property so
delivered, and the official assignee or trustee may sell the property or
an adequate part thereof for the purpose of satisfying the charge.

(2) ;Where the property of a debtor is sold under an execution
in respect of a judgment for a sum exceeding twenty pounds, the sheriff
shall deduct the costs of the execution from the proceeds of sale, and
retain the balance for seven days, and 1f within that time notice is served
on him of a bankruptey petition having been presented against or by the
debtor, and the debtor 1s adjudged bankrupt therecon or on any other
petition of which the sheriff has notice, the sheriff shall pay the balance
to the official assignee or trustee, who shall be entitled to retain the
same as against the execution creditor, but otherwise he shall deal with
it as if no notice of the presentation of a bankruptcy petition had been
served on him.

55. (1) Any settlement of property not being a settlement made
before and in consideration of marriage, or made in favour of a purchaser
or incumbrancer in good faith and for valuable consideration, or a
settlement made on or for the wife or children of the settlor of property
which has accrued to the settlor after marriage in right of his wife, shall,
if the settlor becomes bankrupt within one year after the date of settle-
ment, be void against the official asignee or trustee in the bankruptey,
and shall, if the settlor becomes bankrupt at any subsequent time within
five years after the date of the settlement, be void against the official
assignee or trustee in the bankruptcy, unless the parties claiming under
the settlement can prove that the settlor was at the time of making the
settlement able to pay all his debts without the aid of the property
comprised in the settlement, and that the interest of the settlor in such
property had passed to the trustee of such settlement on the execution
thereof.

JE! (2) Any covenant or contract made in consideration of
marriage, for the future settlement on or for the settlor’s wife or children
of any money or property wherein he had not at the date of his marriage
any estate or interest, whether vested or contingent in possession or
remainder, and not being money or property of or in right of his wife,
shall, on his becoming bankrupt before the property or money has been
actually transferred or paid pursuant to the contract or covenant, be void
against the official assignee or trustee in the bankruptey.

@)
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(3) * Settlement ” shall for the purpose of this section include
any conveyance or transfer of property.

(4) Nothing in this section shall be deemed to affect or 60 Vie. No.29,s. 35,
invalidate the rights of any person deriving title to any property in
good faith and for valuable consideration through or under any person
taking or claiming as a donee of any settlement.

56. (1) Every alienation, transfer, gift, surrender, delivery, mort- Preferonces.

gage, or pledge of any estate or property, real or personal, every warrant [bid. s 17.
of attorney or judicial proceeding made, taken, or suffered by a person
being at the time insolvent or in contcmplatlon of surrendering his estate
under this Act, or knowing that proceedings for placing the same under
sequestration have been commenced, or within sixty days before the
sequestration thereof, and, whether fraudulent or not, having the effect
in any such case of preferring any then existing creditor to another shall

be absolutely void.
(2) For the purpose of this section the word insolvent means

the inability of a person to pay his debts as they become due from his

OWn moneys.
(3) This section shall not affect the rights of any person
making title in good faith and for valuable consideration through or

under a creditor of the bankrupt.
57. Subject to the provisions of this Act with respect to the effect Protection of bona

fide transuactions,

of bankruptcy on an execution or attachment, and with respect to the pagments, advances
avoidance of certain settlements, and subject to the provisions of th's &e, without notice
Act with respect to the avoidance of certain preferences except as herein- 74, s.18.
after provided, nothing in this Act shall invalidate in the case of a
bankruptcy—
(a) Any payment by the bankrupt to any of his creditors for or
on account of any just debt due at the time of payment.
(b) Any payment or delivery to the bankrupt.
(¢) Any conveyance or assignment by the bankrupt for valuable
consideration.
(d) Any contract, dealing, or transaction by or with the bankrupt
for valuable consideration.
(e) Any transaction to the extent of any present advance bona fide
made by any existing creditor.
Provided that both the following conditions are complied with, namely :—
(1) The payment, dehvory,(onveyance assignment, contract, dealing,
or transaction, as the case may be, takes place before the date
of the sequestration order ; and
(2) The person (other than the debtor) to, by, or with whom the
payment, delivery, conveyance, assignment, contract, dealing,

or transaction was made, exccuted, or entered into has not at
the
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the time of payment, delivery, conveyance, assignment, contract,
dealing, or transaction, notice of any available act of bankruptcy
committed by the bankrupt before that time.

And provided that the burden of proving that the above conditions
have been complied with shall be upon the person who relies upon their
having been complied with.

“ Payment 7 shall for the purposes of this section include the
drawing, making, or indorsing of a bill of exchange, cheque, or promissory
note.

58. Every distribution of property which is under this Act an
available act of bankruptcy shall be void as against the official assignee
or trustee, save only that in the case of a conveyance or assignment by
the bankrupt of property in trust for his creditors registered within on»
month from the execution thereof by the assignor in accordance with the
provisions of subsection ten of section four of this Act, all dealings with
such property, and all acts done in good faith by any trustee under such
instrument, shall be valid unless at the time of the dealing or act he
knew or had notice that proceedings to sequestrate the assignor’s estate
had been or were about to be taken.

DivisioN 5.—Realisation of Property.

59. (1) The official assignee shall, as soon as may be, take possession
of the deeds, books, and documents of the bankrupt, and all other parts
of his property capable of manual delivery.

(2) The official assignee or trustee shall, in relation to and
for the purpose of acquiring or retaining possession of the property of
the bankrupt, be in the same position as if he were a receiver of the
property appointed by the Supreme Court, and the Court may on his
application enforce such acquisition or retention accordingly.

(3) Where any part of the property of the bankrupt consists
of stock, shares in ships, shares, or any other property transferable in
the books of any company, office, or person, the official assignee or trustee
may exercise the right to transfer the property to the same extent as the
bankrupt might have exercised it if he had not become bankrupt.

(4) Where any part of the property of the bankrupt consists
of things in action, such things shall be deemed to be assignable and
to have been duly assigned to the official assignee; and the official
assignee, or the trustee in the event of the estate of the official assignee
vesting in a trustee, may sue In any Court in the name of the bankrupu,
or continue any action or suit begun by the bankrupt at the date of
the sequestration order.

(5)
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(5) Any treasurer, or other officer, or banker, attorney, or
agent of a bankrupt shall pay and deliver to the official assignee or
trustee all money and securities in his possession or power as such officer,
banker, attorney, or agent, which he is not by law entitled to retain
as against the bankrupt or the official assignee or trustee, otherwise he
shall be guilty of a contempt of Court, and may be punished accordingly
on the application of the official assignee or trustee.

(6) After the expiration of five years from the date of the
sequestration order, or two years from the date of the certificate of
discharge, whichever shall first happen, the official assignee may with
the leave of the Court cause all or any of the books and other documents
and papers lodged with him by a bankrupt or insolvent to be destroyed.

60. (1) Any person acting under warrant of the Court may seize
any part of the property of a bankrupt in the custody or possession
of the bankrupt, or of any other person, and with a view to such seizure
may break open any house, building, or room of the bankrupt where the
bankrupt is supposed to be, or any building or receptacle of the bankrupt
where any of his property is supposed to be; and when the Court is
satisfied that there is reason to believe that property of the bankrupt
1s concealed in a house or place not belonging to him, the Court may,
if 1t thinks fit, grant a search warrant to any constable or officer of the
Court, who may execute it according to its tenor.

(2) Any person acting under such warrant shall make an
inventory thereof, and leave with the person in whose possession any
such property is attached a copy of the warrant and inventory, having
subjoined thereto a notice that the property has been attached as
belonging to the bankrupt estate, and that any person who knowing
the same to have been so attached removes, retains, conceals, or receives
any part thereof with intent to defeat the said attachment is guilty of
a misdemeanour.

61. (1) Where the bankrupt is an officer of the Army or Navy,
or of the Colonial Forces, or an officer or clerk or otherwise employed
or engaged in the Civil Service of the Crown, the Court may, on the
application of the official assignee or trustee, make an order for the
payment to such assignee or trustee for distribution among the creditors
of the bankrupt of so much of the bankrupt’s pay and salary then due
or thereafter to become due as he thinks fit.

(2) Before making any order under the preceding subsection,
the Court shall communicate with the chief officer of the department
under which the pay or salary is enjoyed as to the amount, times, and
manner of such payment, and shall hear and give consideration to any
report which such chief officer may make as to the circumstances of

he case. (3)
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(3) When the bankrupt is in receipt of a salary or income
other than as aforesaid, or is entitled to any half-pay or pension, or any
Compensat'on charged on the Consolidated Revenue, the Court, on the
application of the official assignee or trustee, may make such order as
he thinks just for the pay ment of the salary, income, half-pay, pension,
compensation, or of any part thereof to the official assignee or trustee,
to be applied by him in such manner as the Court may direct.

(4) Nothing in this section shall take away or abridge any
power of the chief officer of any public department to dismiss a bank-
rupt, or to declare the pension, half-pay, or compensation of any bankrupt
to be forfeited.

62. (1) Where any part of the property of the bankrupt consists
of land of any tenure burdened with onerous covenants, of shares or
stock In companies, of unprofitable contracts, or of any other property
that 1s unsaleable, or not readily saleable, by reason of its binding the
possessor thereof to the performance of any onerous act or to the
payment of any sum of money, the official assignee or trustee, notwith-
standing that he has endeavoured to sell or has taken possession of
the property, or exercised any act of ownership in relation thereto, but
subject to the provisions of this section, may by writing signed by him,
at any time within three months after the date of the sequestration
order, disclaim the property.

(2) Where any such property has not come to the knowledge
of the official assignee or trustee within one month after the date of
the sequestration order he may, upon obtaining permission from the
Court, disclaim such property at any time within two months after he
first became aware thereof.

(3) The disclaimer shall operate to determine, as from the
date of disclaimer, the rights, interests, and habilities of the bankrupt
and his property in or in respect of the property disclaimed, and shall
also discharge the official assignee or trustee from all personal lability
in respect of the property disclaimed as from the date when the property
vested in him, but shall not (except so far as is necessary for the purpose
of releasing the bankrupt and his property and the official assignee or
trustee from liability) affect the rights or habilities of any person.

(4) An official assignee or trustee shall not be entitled to
disclaim a lease without leave of the Court, except in any cases which
may be prescribed by rules of Court, and the Court may, before or on
granting such leave, require such notices to be given to persons interested,
and impose such terms as a condition of granting leave, and make such
orders with respect to fixtures, tenant’s improvements, compensation,
for use or occupation of the premises since the date of sequestration,
and other matters arising out of the tenancy as the Court thinks just.

(5)
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(5) The official assignee or trustee shall not be entitled to
disclaim any property in pursuance of this section in any case where
an application in writing has been made to him by any person interested
in the property requiring him to decide whether he will disclaim or
not, and such assignee or trustee has for a period of twenty-eight days
after the receipt of the application, or such extended period as may be
allowed by the Court, declined or neglected to give notice whether he
disclaims the property or not; and in the case of a contract, if such
assignee or trustee after such application as aforesaid, does not within
the said period or extended period disclaim the contract, he shall be
deemed to have adopted it.

(6) The Court may on the application of any person who
1s, as against the official assignee or trustee, entitled to the benefit or
subject to the burden of a contract made with the bankrupt, make an
order rescinding the contract on such terms as to payment by or to either
party of damages for the non-performance of the contract, or otherwise
as to the Court may scem equitable, and any damages payable under
the order to any such person may be proved by him as a debt under
the bankruptcy.

(7) The Court may, on application by any person either
claiming any interest in any disclaimed property or under any liability
not discharged by this Act in respect of any disclaimed property, and
on hearing such persons as he thinks fit make an order for the vesting
of the property in or delivery thercof to any person entitled thereto, or
to whom it may seem just that the same should be delivered by way of
compensation for such liability as aforesaid, or a trustee for him, and
on such terms as the Court thinks just ; and on any such vesting order
being made, the property comprised therein shall vest accordingly in the
person therein named in that behalf without any conveyance or assign-
ment for the purpose.

(8) Where the property disclaimed is of a leasehold nature,
the Court shall not make a vesting order in favour of any person
claiming under the bankrupt, whether as underlessee or as mortgagee
by demise, except upon the terms of making such person subject to the
same liabilities and obligations as the bankrupt was subject to under
the lease in respect of the property at the date when the bankruptcy
petition was filed, and any mortgagee or underlessee declining to accept
a vesting order upon such terms shall be excluded from all interest in
and security upon the property, and if there be no person claiming under
the bankrupt who is willing to accept an order upon such terms, the
Court shall have power to vest the bankrupt’s estate and interest in the
property in any person liable cither personally or in a representative
character, and either alone or jointly with the bankrupt to perform the
lessee’s covenants in such lease, freed and discharged from all estates,
incumbrances, and interests created therein by the bankrupt.

327
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9) Any person injured by the operatlon of a disclaimer under
this section shall be deemed to be a creditor of the bankrupt to the
extent of the injury. and may accordingly prove the same as a debt
under the bankruptey.

Powers of official 63. Subject to the provisions of this Act the official assignee or

assigneo or trustee trustee may do all or any of the following things :—

pendently o

comuittee of (1) Sell all or any part of the property of the bankrupt (including

Inspection. the goodwill of the business, if any, and the book debts due

51 Vie. Ne. 19, 5. 63. or growing due to the bankrupt) by public auction, with power
to transfer the whole thereof to any person or company or to
sell the same in parcels.

(2) Give receipts for any money received by him, which receipts
shall effectually discharge the person paying the money from
all responsibility in respect of the application thereof.

(3) Prove, rank, claim, and draw a dividend in respect of any debt
due to the bankrupt.

(4) Exercise any powers, the capacity to exercise which 18 vested
in the official assignee or trustee under this Act, and execute
any powers of atiorney, deeds, and other instruments for the
purpose of carrying into effect the provisions of this Act.

(5) Deal with any property to which the bankrupt is beneficially
entitled as tenant-in-tail in the same manner as the bankrupt
might have dealt with it.

Powers exercisable 64. The official 3551gne0 or trustee may, with the permission of

by official assignec or the committee of inspection, do all or any of the following things :—
rustee, with per-

mission of committee (1) Carry on the business of the bankrupt so far as may be necessary
;Z 1;5?6““0“' for the beneficial winding-up of the same.
id. s. G4. i

(2) Bring, institute, or defend any action or other legal proceeding
relative to the property of the bankrups.

(3) Employ a solicitor, counsel, or other agent to take part in any
examination of the bankrupt or other person under this Act
or to take any proceedings or to do any business which may
be sanctioned by the committee of inspection.

(4) Accept as the consideration for the sale of any property of the
bankrupt a sum of money payable at a future time, subject
to such stipulations as to security and otherwise as the committee
think fit

(5) Mortgage or pledge any part of the property of the bankrupt
for the purpose of raising money for the payment of his debts.

(6) Refer any dispute to arbitration, compromise all debts, claims,
and liabilities, whether present or future, certain or contingent,
liquidated or unliquidated, subsisting or supposed to subsist,
between the bankrupt and any person who may have incurred
any liability to the bankrupt, on the receipt of such sums payable
at such times and generally on such terms as may be agreed on.

(7)
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(7) Make such compromise or other alrangemenb as may be thought
expedient with creditors, or persons claiming to be uedltms
in respect of any debts provable under the bankrupucy bl

(8) Make such compromise or other arrangement as may be thought
expedient with respect to any claim arising out of or incidental
to the property of the bankrupt, made or capable of being made
on the official assignee or trustee by any person, or by the
official assignee or trustee on any person.

(9) Divide in its existing form amongst the creditors, accord ng to
its estimated value, any property which {rom its peculmr nature
or other special circumstances cannov be readily or advan-
tageously sold.

(10) Appoint the bankrupt himself to superintend the management
of the property of the bankrupt or any part thereof, or to carry
on the trade (if any) of the bankrupt for the benefit of his
creditors, and in any other respect to aid in administering
the property in such manner and on such terms as the official
assignee or trustee may direct.

(11) Make such allowance as he may think just to the bankrupt
out of his property for the support of the bankrupt and his
family, or in consideration of his services if he is engaged in
winding-up his estate, but any such allowance may be reduced
by the Court.

(12) Sell all or any part of the property of the bankrupt (including
the goodwill of the business, if any, and the book debts due
or growing due to the bankrupt) by private sale.

65. (1) The permission given for the purposes of the preceding permission to be
section shall not be a general permission to do all or any of the things specific
therein mentioned, but only a permission to do the particular thing 60 Vie- No.29,s.20.

14 75 \¢ (
for which permission is sought in the specified case. :.16‘;.,‘?.;,30' 19,

(2) It shall not be necessary for persons dealt with by the
assignee or trustee to ascertain whether he had the necessary sanction,
but its existence shall be conclusively presumed for the purposes of
the transaction, if the person dealt with shall in good faith have acted
in reliance on the fact that there was such sanction.

66. It there be no committee of inspection, any act or thing or Court may give
any direction or permission by this Act authorised or required to be }’;’f’;““‘(‘;{’}
done or given by the committee may be done or given by the Court, ™™

67. The same title or property whether real or personal belonging Title conveyed by
to or forming part of any bankrupt or insolvent estate may be conveyed official assignees or
or transferred in fee or otherwise, as the case may be, to any purchaser, 7 vic. No. 19, s. 15.
mortgagee, or other person by the assignee or trustee of such estate for 52 Vie. No. 11, 5. 5.
the time being as the bankrupt or insolvent himself had or was by law 60 Vic. No. 29, 5. 5.

entitled or able to convey or transfer immediately before the sequestration

of
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of his estate, and it shall not be essential to the validity of any such
conveyance or transfer (so far as it respects the right of any person to
execute the same as assignee) to prove more than the fact of his appoint-
ment, or, in the case of a trustee or elected assignee, his confirmation
in that character, that at the time of the execution of the instrument
he had not been removed from office, and that there was then no assignee
or trustee 1n or of the estate in question other than the assignee or trustee
executing the same, of which several facts the certificate of the Chief
Commissioner, Judge, or Registrar indorsed on such instrument of transfer
shall be conclusive evidence.

68. (1) All deeds duly executed by the assignee or trustee for the
time being of any bankrupt or insolvent estate purporting to convey,
assign, release, or assure any part of the property of a bankrupt or insolvent
to any purchaser mortgagee. or other person for any estate or interest
therein shall be valid both at law and in equity for conveying, assigning,

releasing, and assuring such property for the estate and interest in such
deed mentioned.

(2) Such purchaser, mortgagee, or other person, and every
person claiming under him, shall be relieved from inquiring whether the
advertisements have been inserted, and meetings of creditors called, or
directions of creditors obtained as by law required, notwithstanding the
same have not been inserted, called, or obtained.

(3) Any person who deals or contracts with or takes any
conveyance or other assurance from any assignee or trustee for the time
being as aforesaid of any bankrupt or insolvent estate shall not be bound
to inquire into the power or authority of such assignee or trustee with
respect to such dealing, contracting, conveyance, or assurance as aforesaid,
but such assignee or trustee shall for the purposes aforesaid, and as
between him and such person as aforesaid, be deemed and considered

as beneficial owner of the real and personal property of the bankrupt
or insolvent.

(4) Nothingin this Act contained shall be construed to exonerate
any such assignee or trustee from any liability for the non-observance or
non-performance of his duty as such assignee or trustee as aforesaid.

(5) In this section and the last preceding section the expression
“assignee ”’ shall include an official assignee of any bankrupt or insolvent
estate and an elected assignee whose election has been confirmed by
the Court.

DivistoN 6.—Distribution of estate.

69. As soon as possible, and not later than four months after
sequestration (or three months in respect of estates requiring only a
single meeting), the official assignee or trustee shall frame and lay before

the



Act No. 25, 1898. 331

' Bankiuptcg[

the Court an exact account of the balance of the estate, specifying the
proceeds of sales and debts collected and all debts outstanding, together
with an inventory of all property still unsold, and showing the debts
due by the estate, and shall present a plan for distribution of the assets,
specifying first such creditors as are entitled to preference in their order
of legal preference, and secondly the unsecured creditors and the balance
remaining for division amongst them. A similar account and plan shall
be submitted from time to time as the Court may direct.

70. As soon as the Registrar has audited such account and made Audit and notice
his report thereon, and the plan for distribution has been approved of élieifizf'% 19, 5. 68
by the Court, it shall lie imthe office of the Registrar for inspection by e
the creditors and bankrupt for such reasonable time as may be directed,
but not less than fourteen days from the advertisement thereof, and
the official assignee or trustee shall cause notice thereof to be given to
the creditors and inserted in the Gazette.

71. (1) The bankrupt, and any party interested in the estate, as to objections
and any creditor, may, within the time aforesaid, enter his objection ;"“f;e"‘"m
in writing with the registrar stating the grounds thereof. put. s B9

(2) The Court may permit such objection to be entered at
any time before final confirmation of the plan on such terms as the Court
thinks fit.

(3) The person objecting to the account or plan shall apply Proccedings thercon.
to the Judge or Registrar for an order calling on the official assignee or zbid. s. 70.
trustee and also on the party whose interest may be affected thereby
to show cause why the plan should not be amended, and thereupon
the Court upon hearing the parties may make such order as 1t thinks fit.

(4) Whenever any amendment is ordered in the plan, whereby
the interest of any party who has not been heard is affected, the plan
shall again be open for inspection and notice thereof be given as aforesaid.

72. (1) After expiration of the time appointed for inspection of Confirmation and
the account and plan of distribution without any objection being entered ‘]':f,e]“ “'_“]’“’f'
thereto, or, if an objection has been entered, then, after disposal thereof, ™™ "
the official assignee or trustee may apply to the Court that the plan may
be confirmed, and thereupon the Court may confirm the same; and
such confirmation shall have the effect of a final judgment as between
the bankrupt and his creditors, except as to the amount of any debt
afterwards expunged or reduced, and except against such creditors as
are afterwards admitted to prove their debts against the estate at any
time before its final distribution.

(2) If a bankrupt removes out of the jurisdiction before the Bankrupt liable to

confirmation of the account and plan of distribution in his estate, except 2" ‘tfh':’]"lig’(j’l‘c“
with the consent of three-fourths in number and value of the proved tion before the
creditors in his estate, or by leave of the Court, the Court may, on the :gg‘;i‘;;te?]““ plan is

information o vic. No. 29, s. 27.
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1nf0rm@’mon of the official assignee or trustee or of any creditor, by warrant
addressed to the sheriff or any constable or officer of the Court prescribed
by rules of Court, cause such bankrupt to be arrested and to be safely
kept as prescribed by rules of Court until such time as the Court may order.

73. (1) Where a sequestration order is made against one partner
of a firm, a creditor to whom the bankrupt is indebted jointly with the
other partners of the firm, or any of them, shall not receive any dividend
out of the separate property of the bankrupt until all the separate creditors
have received the full amount of their respective debts.

(2) Where joint and separate properties are being administered,
dividends of the joint and separate properties shall, subject to any order
to the contrary that may be made by the Court on the application of any
person interested, be declared together ; and the expenses of and incident
to such dividends shall be fairly apportioned by the official assignee or
trustee between the joint and separate properties, regard being had to
the work done for and the benefit received by each property.

74. (1) Any creditor who has not proved his debt before the
declaration of any dividend shall be entitled to be paid out of any money
for the time being in the hands of the official assignee or trustee any
dividend he may have failed to receive, before that money is applied
to the payment of any future dividend, but he shall not be entitled to
disturb the distribution of any dividend declared before his debt was
proved by reason that he has not participated therein.

(2) After a plan of distribution has been approved of by
the Court no creditor shall be entitled by proof of his debt to disturb the
plan of distribution unless he satisfy the Court that he could not, by the
exercise of due diligence, have proved his debt prior to such approval.

(3) In any order allowing a disturbance of the plan of distribu-
tion the Court may impose such terms as to costs or otherwise as he
may think fit.

(4) If an amendment is ordered in the plan under section
seventy-one of this Act, any creditor who has proved his debt before
the order 1s made directing such amendment shall be entitled to rank
for dividend on the amended plan.

75. No action for a dividend shall lie against the official assignee
or trustee, but if the official assignee or trustee refuses to pay any
dividend, the Court may, 1f 1t thinks fit, order him to pay it, and also
to pay out of his own money interest thereon for the time that it is
w_thheld, and the costs of the application.

76. The official assignee or trustee shall cause notice to be given
as prescribed by rules of Court when and where dividends are payable
to creditors and others interested in the estate.

77,
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77 In cases where assets In any estate have been recovered by bistribution of
means of an indemnity for costs of litigation given by certain creditors dsts where
the Court may make such order as it deems just with reference to the indemnity for costs.
distribution of such assets with a view to giving the indemnifying creditors 60 Vie. No. 20,5 10,
an advantage over others in consideration of the risk run by them in

giving such 1ndemnl’rv

78. (1) The official assignee ot trustee shall, at periods prescribed Official assiynce to
by rules of Court, file with the Colonial Treasurer and the Registrar ;‘t‘:t{"“‘]:"":"“l
statements showing how ecach bankrupt estate has been apphod and ) vy \\ 1o s %6
disposed of under the following heads, that is to say :— o

(@) Gross amounts of assets realised.
b) Costs, charges, allowances, and expenses.
¢) Remuncration or commission.
d) Preferential payments.
) Dividends to general creditors.
) Balance undisposed of.

(2) If any part ol the estate has not then been collected or
disposed of, such statement shall specify the nature of such unrealised
estate.

(3) The official assignee or trustee shall make out and file
such further or fuller statements in any case as the Court may think
proper.

79. The Court may, on the complaint of any creditor or person Court may disallow
interested, or upon any report or audit by the Colonial Treasurer or ¢ots charges, &c.
Registrar, allow or disallow all or any part of the costs, charges, allowances, Joet. s 73
and expenses claimed by any official assignee or trustee or of any payment
made by such assignee or trustee, and make such order thereon as the
Court thinks fit.

80. (1) When the official assignee or trustee has realised all the Final dividend,
property of the bankrupt, or so much thereof as can, in the opinion of zbid. s 78
such official assignee or trustee, or in the joint opinion of himself and 60 Vic. No. 20
of the committee of inspection where such committee has been appointed, >~ 29
be realised without needlessly protracting the winding-up of the estate,
he shall declare a final dividend, but before so domg he shall give
notice in manner prescribed by rules of Cours to the persons whose claims
to be creditors have been notified to him, but not established to his
satisfaction, that if they do not establish their claims to the satisfaction
of the Court within a time limited by the notice, he will proceed to make
a final dividend, without regard to their claims.

(2) After the expiration of the time so limited, or, if the
Court on application by any such claimant grant him further time for
establishing his claim, then on the expiration of such further time, the
property of the lmnl\[upt shall be divided among +he creditors who have
proved their debts, without regard to the claims of any other person.
81.
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81. The bankrupt shall be entitled to any surplus rema'ning
after payment in full of all his creditors, with interest, as by this Act
provided, and of the costs, charges, and expenses of the proceedings
under the bankruptey petition.

PART IIL
(C'REDITORS’ TRUSTEES AND OFFICIAL ASSIGNEES.
Divisiox 1.—Remuneration of trustees and assignees.

82. (1) Where the creditors appoint any person to be trustec of a
bankrupt’s estate, his remuneration (if any) shall be fixed by a resolution
of the creditors, or, if the creditors so resolve, by the committee of
inspection, and shall be in the nature of a commission or percentage, of
which one part shall be payable on the amount realised, after deducting
any sums paid to secured creditors out of the proceeds of their securities,
and the other part on the amount distributed in dividend.

(2) If one-fourth in number or value of the creditors dissent
from the resolution, or the bankrupt satisfies the Court that the remunera-
tion is unnecessarily large, the Court shall fix the amount of the
remuneration.

(3) The resolution shall express what expenses the remunera-
tion is to cover, and no liability shall attach to the bankrupt’s estate, or
to the creditors, in respect of any expenses which the remuneration is
expressed to cover.

(4) Where no remuneration has been voted to a trustee he
shall be allowed out of the bankrupt’s estate such proper costs and expenses
incurred by him in or about the proceedings of the bankruptcy as the
Registrar may allow.

(5) The vote of the trustee, or of his partner, clerk, solicitor,
or solicitor’s clerk, either as a creditor, or as proxy for a creditor, shall
not be reckoned in the majority required for passing any resolution
affecting the remuneration or conduct of the trustee.

83. (1) Where no trustee is appointed, an official assignee shall
receive, in the absence of any resolution of the creditors allowing a larger
amount, a remuneration in the nature of a commission or percentage at
the rate of five per centum, of which one half shall be payable on the
gross amount coming into the hands of the official assignee in cach estate,
alter deducting any sums paid to secured creditors out of the proceeds
of their securities, and the other half shall be payable upon each dividend
as and when 1t is declared.

(2)
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(2) An official assignee, who 1s elected to act as trustee, shall
receive remuneration as such trustee, provided that it is not less than
the remuneration by this section allowed to an official assignee.

(3) Where trustees are duly appointed under this Act (of
whom the official assignee is not one), the official assignee shall receive
from such trustees such sum for his services as the Registrar may from
time to time declare to be reasonable, but such sums in the aggregate
shall not exceed (except upon special order of the Court on that behalf
and made under the next following section) the amount allowed by this
section when no creditors’ trustee has been appointed.

84. The Court may from time to time order that the remuneration
of a trustee or official assignee be increased, and may take into account
in allowing such increase—

(@) Any special services rendered by such trustee or assignee.

(b) Any special circumstance, which, in the opinion of the Judge,
increased the difficulty of realizing the estate.

(¢) The smallness of the amount realizable in the estate.

85. (1) An official assignee or trustee 1s entitled to receive out
of the estate in priority to the payment of a dividend payment for moneys
disbursed, and for liabilities and costs incurred by him on behalf of the
estate and in accordance with the provisions of this Act.

(2) Where a trustee or manager receives remuneration for
his services as such, no payment shall be allowed in his accounts in respect
of the performance by any other person of the ordinary duties which are
required by statute or rules to be performed by himself.

(3) Where the trustee is a solicitor he may contract that the
remuneration for his services as trustee shall include all professional
services.

(4) All bills and charges of solicitors, managers, accountants,
auctioneers, brokers, official assignees, or trustees, and other persons
shall be taxed by the Registrar or other taxing officer appointed by the
Judge, and no payments in respect thereof shall be allowed in the official
assignee’s or trustee’s accounts without proof of such taxation haviny
been made, and the Registrar or other taxing officer appointed by the
Judge shall satisfy himself before passing such bills and charges that the
employment of such solicitors and other persons, mn respect of the
particular matters out of which such charges aris2, has been duly
sanctioned.

(5) Kvery such person shall, on request by the official assignee
or trustee (which request the official assignee or trustee shall make a
sufficient time before declaring a dividend) deliver his bill of costs or
charges to the Registrar or other taxing officer appointed by the Judge
for taxation, and if he fails to do so within seven days after receipt of the
request, or such further time as the Judge or Registrar, or other taxing
officer appointed by the Judge, on application, may grant, the official

assignec
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assignee or trustee shall declare and distribute the dividend without
regard to any claim by him, and thereupon any such claim shall be
forfeited as well aoalnst the official assignee or trustee personally as
against the estate.

(6) The Registrar or other taxing officer appointod by the
Judge may refer for taxation any common law charges in any bill of
costs or charges to the prothonotary, and any equity or conveyancing
charges to the master or Deputy Registrar in oqulty and 1n respect of
such charges the decision of the Prothonotarv or Master or Deputy
Registrar shall be deemed to be the decision of the Registrar or other
taxing officer appointed by the Judge, and be subject to appeal to the
Court under this Act.

(7) An apne‘ll shall he to the Court from the decision of the
Registrar or other taxing officer appointed by the Judge in allowing
or dlsallowmg any item on the motion of the official assignee or trustee,
or any creditor of the estate or any other person interested.

86. (1) No official assignee, trustee, receiver, manager, or member
of a committee of inspection shall, under any circumstances whatever,
make any arrangement for or accept from the bankrupt, or any solicitor,
auctioneer, or any other person that may be employed about a bankruptey,
any gift, remuneration, or pecuniary or other consideration or benefit
whatever beyond the remuneration fixed by the creditor or allowed by
this Act and payable out of the estate, nor shall he make any arrangement
for giving up, or give up, any part of his remuneration, either as receiver,
manager, or trustee to the bankrupt, or any solicitor or other person that

may be employed about a bankruptey.
(2) Any person offending against this section shall be guilty
of a misdemeanour.

Divistox 2.—Official naine.

87. A trustee or official ¢ s ignee may sue and be sued by the
official name of * the trustee or the official assignee of the property of

a bankrupt " inserting the name of the bankrupt, and by that
name may, in any part of the British dominions or elsewhere, hold proporty
of every dCSCllptl()n, make contracts, sue and be sued, enter into any
eagagements binding on himself and his successors in office, and do all
other acts necessary or expedient to be done in the execution of his office.

Divistiox 3.—d ppointinent and removal.

88. The {iovernor may, with the approval of the Judge, appoint
such number of persons offic'al assignees in bankruptey as may be, in
the opinion of the Judge, from time to time required, and both such
oftficial and elected assignees shall he under the direction and control of
the Judge. (2)
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(2) Every official assignee shall, upon his appointment, give
such security as may be prescribed by rules of Court.
(3) For the purpose of affidavits, verifying proofs, petitions,

or other proceedings under this Act an official assignee may administer
oaths.

89. If an order of sequestration is made against an official assignee om o of trostee vacated

. . by bankruptey.
or a trustee he shall thereby vacate his office. ‘
51 Vieo No. 19, s« 87.

90. (1) The creditors may, by ordinary resolution, at a meeting Removal of trustee.
spectally called for that purpose, of which seven days’ notice has been i, s s,
given, remove a trustee elected by them, or appointed by the committee
of inspection, and may at the same or any subsequent meeting appoint
another person to fill the vacancy as hercinafter provided in case of a
vacancy in the office of trusice.

(2) The Judge may remove any official assignee or trustee
for misconduct or neglect or omission in the performance of his duties
under this Act, or for absence from New South Wales, or for any other
reasonable cause ; but if the creditors, by ordinary resolution, disapprove
of the removal of a trustee, he or they may appeal against it to the Full
Court.

91. (1) If a vacancy occurs in the office of trustee the creditors proccedingsin ease
in general meeting may appoint a person to fill the vacancy, and thereupon of & vacaucy in the

: . . . oftice of trustee.
the same proceedings shall be taken as in the case of a first appointment. ;4 ¢ gy.

(2) The official assignee shall, on the requisition of any creditor,
summon a meeting for the purpose of filling any such vacancy.

(3) If the creditors do not, within three weeks after the occur-
rence of a vacancy, appoint a person to fill the vacancy, the official assignee
shall report the matter to the Court, and the Court may appoint a trustee ;
but in such case the creditors or committee of inspection shall have the
same power of appointing a trustee as in the case of a first appointment.

(4) During any vacancy in the office of a trustee the official
assignee shall act as trustee.

92. (1) Any official assignee or trustee or manager or receiver Resignation.
may apply to the Court for leave to resign his office, and if no valid i, - w.
objection be stated, and if the Court be satisfied that he has complied
with the provisions of this Act, and with the rules of Court, his application
may be granted ; but if any objection be stated thereto the Court shall
proceed to determine the same, and shall make such order thereon as
1t deems fit, and if the application of any such official assignee, or trustee,
or manager, or receiver for leave to resign be granted, the Court may
make such orders as may be necessary for the preservation and administra-
tion of the estate until a new official assignee, or trustee, or manager,
or receiver be appointed or elected and confumed, and for the dlschdlge
Y and
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and acquittance of such assignee, or trustee, or manager, or receiver,
and for the security and payment of any unclaimed dividends to the
parties entitled to the same.

(2) No order of the Court allowing such assignee, trustee,
manager, or receiver to resign shall prevent the official assignee, trustee,
manager, or receiver thereafter appointed or clected and confirmed in
his stead from calling upon him to account for anything done or left
undone prior to his resignation.

93. For the purpose of transferring any estate vested in an official
assignee or trustee (whether such estate were vested before or after
the passing of this Act) to, and vesting the same in some other official
assignee or trustee, the Court may make such vesting order as in its
opinion will effectually carry out such transfer to, and the vesting of
such estate in, the person named in such order, and such order when
made shall have the effect of vesting in the person therein named the
whole right, title, and interest of the official assignee or trustee from
whom such right, title, and interest is intended to be divested or trans-
ferred.

94. (1) No action or proceeding of any kind to which an official
assignee or trustee has been a party shall be deemed to have abated by
the death or resignation, or vacation of, or removal from, office of any
such official assignee or trustee; but in every such case such action or
proceeding may be continued in the name of the official assignee or
trustee appointed in the place of the official assignee or trustee who has
died, resigned, or vacated, or been removed from his office: Provided
that a suggestion in the usual wayv 1s made of such death, resignation,
removal, or vacation,

Divisiox 4.—Clontrol over assignees und trusizecs.

95. (1) Subject to the provisions of this Act the assignec and
trustee shall, in the administration of the property of the bankrupt and
in the distribution thereof amongst his creditors, have regard to any
directions that may be given by any resolution of the creditors at any
general meeting, or by the committee of inspection, and any directions
so given by the creditors at any general meeting shall in case of conflict
be deemed to override any directions given by the committee of inspection.

(2) The assignee or trustee may from time to time summon
general meetings of the creditors for the purpose of ascertaining their
wishes, and it shall be his duty to summon meetings at such times as
the creditors, by resolution, either at the meeting appointing the trustee
or otherwise may direct, or whenever requested in writing to do so by
one-fourth in value of the creditors.

(3)
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(3) The assignee or trustee may apply to the Court In manner
prescribed by rules of ‘Court for directions in relation to any particular
matter arising under the bankruptey.

(4) Subject to the provisions of this Act, the assignee or trustee
shall use his own discretion in the management of the estate and its
distribution among the creditors.

96. If the bankrupt, or any of the creditors, or any other person,
is aggricved by any act or decision of the assignee or trustee, he may
apply to the Court, and the Court may confirm, reverse, or modify the
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act or decision complained of, and make such order in the premises as 51 Vie. No. 19, 5. 92.

may be just.

97. (1) The Judge shall take cognizance of the conduct of assignees Control of Judge

over oflicial
assignees and

and trustees, and in the event of any assignee or trustee not falthfullv

performing his duties, and duly observing all the requirements imposed trustees.

on him by statute, rules, or otherwise, with respect to the performance
of his duties, or omlttmg to use reasonable diligence with respect to the
performance of his duties, or in the cvent of any complaint being made
to the Judge by any creditor m regard thereto, the Judge shall inquire
into the matter and take such action thercon as may be deemed expedient.

(2) The Judge may at any time require an assignee or trustee
to answer any inguiry made by him in relation to any bankruptey mn
which such assignee or trustee is engaged, and may, if he thinks fit,
examine on oath such assignee or trustee or any other person concerning
the bankruptey.

(3) The Judge may also direct an investigation to be made
of the books and vouchers of the assignee or trustee by the Colonial
Treasurer or Registrar.

98. (1) Every official assignee and trustee shall, at such times
as may be prescribed by rules of Court, but not less than twice in cach
year during his tenure of office, send to the Registrar and to the Colonial
Treasurer, an account of his receipts and payments as such assignee or
trustee,

(2) The account shall be in the Form prescribed by rules
of Court and shall be made in duplicate, and shall be verified by affidavit
in the form prescribed by rules of Court.

(3) The Colonial Treasurer shall cause the account so sent
to be audited, and for the purposes of the audit the official assignee or
trustee shall produce, for the inspection of the Colonial Treasurer or
such officer of the Treasury as he may appoint for the purpose, such
books, accounts, and vouchers, and shall furnish such information as
the Colonial Treasurer or such officer may require.

(4) The Colonial Treasurer shall forthwith forward a report
of such audit to the Court.

99.

Ihid. s. 93,
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60 Yie.

No. 20, s, L
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99 The oﬂi(m,l assignee or trustee shall, whenever required by
any creditor so to do, and on payment hy such creditor of the fee prescribed
by rules of Court, furnish and transmit to such creditor by post a list of
the creditors, showing in such list the amount of the debt due to each
of such creditors.

100. The official assignee or trustee shall keep, in manner prescribed
by rules of Court, proper books, in which he shall from time to time cause
to be made entries or minutes of the proceedings of meetings and of such
other matters as may be prescribed by rules of Court, and any creditor
of the bankrupt may, subject to the control of the Court, personally
or by his agent, inspect any such books.

101. (1) Every official assignee or trustee in a bankruptcy shall
from time to time, as may be prescribed by rules of Court, and not less
than once in every year, so long as he has any assets unadministered
in his hands, transmit to the Court a statement showing the proceedings
in the bankruptcy up to the date of the statement, containing the
particulars, and made out in the form prescribed by rules of Court.

(2) The Court shall cause the statement as transmitted to
be examined, and call the official assignee or trustee to account for any
misfeasance, neglect, or omission which may appear on the said statements
or in his accounts or otherwise, and may require the trustee to make good
any loss which the estate of the bankrupt may have sustained by the
misfeasance, neglect, or omisison.

102. (1) An account called the * Bankruptcy Estates Account”
shall be kept by the Registrar with such bank as the Colonial Treasurer
may from time to time direct, and all moneys received by the Registrar
in respect of proceedings under this Act shall be paid to that account.

(2) Every official assignee and every trustee shall, in such
manner and at such times as may be prescribed by rules of Court pay
the money received by him to the Registrar, who shall furnish a receipt
of the money so paid.

(3) If it appear to the official assignee or, if a committee of
inspection has been appointed, to such committee, that for the purpose
of carrying on the debtor’s business, or of obtalmng advances, or because
of the probable amount of the cash balance, or if the Reglstrar certify
that for any other reason it is for the advantage of the creditors that the
official assignee or trustee should have an account with a bank, the
Registrar shall authorise the official assignee or trustee to make his
payments into and out of such bank as the Registrar may select.

(4) Such account shall be opened and kept by such assignee
or trustee in the name of the bankrupt’s estate ; and any interest receivable
in respect of the account shall be part of the assets of the estate.

(%)
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(5) If an official assignee or trustee at any time retain for
more than ten days a sum exceeding fifty pounds, or such other amount
as in any particular case the Rogjl.stmr authorises him to retain, then,
unless he explains the retention to the satisfaction of the Court, he shall
pay Interest on the amount so retained in excess at the rate of twenty
pounds per centum per annum, and shall have no claim for remuneration,
and may be removed from his office, and shall be liable to pay any expenses
occasioned by reason of his default.

(6) All payments out of moneys standing to the credit of the
Registrar in the * Bankruptcy Estates Account” shall be made by the
Registrar or other officer preseribed by rules of Court in the manner
thereby prescribed.

(7) The Judge or the Colonial Treasurer may at any time
require the production of and inspect any books or accounts kept®by
the Registrar, and the Colonial Treasurer shall cause the accounts of the
Reglstmr to be audited once at least every quarter, and for the purpose
of such audit the Registrar shall furnish the Colonial Treasurer with such
vouchers and information as he shall require.

103. No official assignee or trustee shall pay any sums received \ﬁ) puylments .
by him as such assignee or trustee into his private banker’s account, or f:(,;’(::ﬁits""t" private

otherwise than hereinbefore directed. 51 Vie. No. 19, s. 99.

104. (1) Whenever the cash balance standing to the credit of the Investment of
“ Bankruptcy Estates Account’ is in excess of the amount which jn “urples fund.
the opinion of the Registrar is required for the time being to answer Ihid.'s. 100.
demands in respect of bankrupt estates, the Registrar shall notify the
same to the Colonial Treasurer, and shall pay over the same or any part
thereof as the Colonial Treasurer may require to the Colonial Treasurer
to such account as the Colonial Treasurer may direct, and the Colonial
Treasurer may invest the said sums or any part thereof in Government
securities to be placed to the credit of the said account.

(2) Whenever any part of the money so invested 1s, in the
opinion of the Registrar, required to answer any demands in respect
of bankrupt’s estates the Registrar shall notify to the Colonial Treasurer
the amount so required, and the Colonial Treasurer shall thereupon repay
to the Registrar such sums as may be required to the credit of the
“ Bankruptcy Estates Account ™ and for that purpose may direct the
sale of such part of the said securities as may be necessary.

(3) The dividends on the investments under this section shall
be paid to such account as the Colonial Treasurer may direct, and regard
shall be had to the amount thus derived in fixing the fees payabl«‘ n
respect of bankruptey proceedings.

105. (1) All dividends and balances in estates administered under tacimed dividends ana

Dhalances to be pail into

the provisions of this Act which are unclaimed by the parties entitled vneiimer pividera

Fand.

thereto for the space of six months next after the same are payable shall, ;' 100
UNICSS 60 Vie. No, 23, 8. 2 (12).
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unless the Judge otherwise orders, be paid into the Colonial Treasury to
the credit of a fund to be called the * Bankruptey Unclaimed Dividend

Fund.”
Bankruptey Suitors’ (2) The Governor may direct that all sums paid to the credit
' of the said fund shall be invested in Government debentures, and the
interest arising from such investment shall be pald to the credit of a
fund to be called the - Bankruptey Suitors’ Fund.”
Unelaimed (3) Any person entitled to receive any dividend or balance

dividends and othnr vt Cald ant YT N g ys
balances may under hereby directed to be paid into the said “ Unclaimed Dividend Fund

circumstances be - may apply to the Court for the payment of such dividend or balance
paid to persons 45 him, and the Court may order such dividend or balance to be paid

centitled, " . .
to him, and upon every such order the Governor shall issue his warrant
for the payment of the amount specified in such order, and the Treasurer
shall pay the same out of the said fund.
Insolvent estates.
Jurisdiction, &c.. in 106. (1) In any case where the estate of any person has under
respoct of estales ihe Acts relating to insolvency Leen vested in any official assignee, the
assignees before  Judge shall, in respect of such official assignee and every estate so vested
Passing of the At in hm1 havc and may exercise, all the powers and all such other juris-

52 Vie. No. 11, 5. 3. dlctlon as might have been exercised in respect of such official assignee
or such estate by the Chief Justice or hy the Chief Commissioner of
msolvent estates,

(2) The Judge shall also have full power and authority to

mquire into, and investigate, the dealings of such official assignees with

each estate vested in }nm or with any part thereof, whether such dealings

took place hefore or since the passing of the Act ﬁity first Victoria number
nineteen, or before his removal as hereafter provided for.

(3) The Judge shall also have full power and authority to
remove such official assignee from being the official assignee of any
particular estate, and may appoint any other of the official assignees
to be the official assignee of such estate, and in case of such removal,
the right, title, and interest of the official assignee so removed shall, by
the order appointing the official assignee in his place, vest in the official
assignee so appointed as aforesaid.

(4) The Judge shall also have full power and authority to
order any official assignee to bring into Court any sums of money which
he may find to be in the hands of such official assignee, and also may
call upon any official assignee to account fully for all moneys which have
come to his hands at any time and to show how the same were disposed
of, and generally may exercise all necessary powers and authorities to
compel any official assignee fully to disclose all his dealings with all or
any of the estates so vested in him.

(5)
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(5) The Judge may also upon the application of the Colonial
Treasurer, or of any person interested, direct an investigation by the
Colonial Treasurer or by any person instructed by the Colonial Treasurer,
or by the Registrar, of the books, accounts, vouchers, papers, and docu-
ments of any such official assignee, and may order such books, accounts,
vouchers, papers, or documents to be handed over to the Colonial Treasurer
or to any person instructed by him, or to the Registrar; and may
direct an inquiry as to the conduct, omissions, and dealings of any such
assignee, and may remove him from his office for misconduct or neglect.

(6) Every official assignee appointed an official assignee of
any estate under the provisions of this section shall be subject to all the
provisions ol this section in respect of the estate to which he is so
appointed.

PART 1V.
PROCEDURE.

107. (1) Subject to the provisions of this Act and to rules of
Court, the costs of and incidental to any proceeding under this Act shall
be in the discretion of the Court.

(2) Where any issue is tried by a jury the costs shall follow
the event, unless the Court otherwise orders.

(3) The Court may at any time adjourn any proceedings
before him upon such terms, if any, as 1t may think fit to impose.

(4) The Court may at any time amend any written process
or proceeding under this Act upon such terms, if any, as it may think
fit to imposc.

(5) Where by this Act or by rules of Court, the time for
doing any act or thing is limited, the Court may extend the time cither
before or after the expiration thereof, upon such terms, if any, as the
(ourt may think fit to impose.

(6) Subject to rules of Court, the Court may in any matter
take the whole or any part of the evidence either viva voce, or by inter-
rogatories, upon an affidavit, or by commission abroad.

(7) For the purpose of approving a composition or scheme
by joint debtors who are bankrupt, the Court may, 1f it thinks fit, and
on the report of the official assignee that it 19 expedient so to do, dispense
with the public examination of one of such bankrupts if he is unavoidably
prevented from attending the examination by illness or absence abroad.

108. Where two or more bankruptcy petitions are presented
against the same debtor or against joint debtors, the Court may consolidate

the proceedings, or any of them, on such terms as it thinks fit.
109.
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109. Where the petitioner does not proceed with due diligence,
on his petition. the Court may substitute as petitioner any other creditor
to whom the debtor may be indebted in the amount required by this
Act in the case of a petitioning creditor.

110. 1f a debtor by or against whom a bankruptey petition has
been presented dies, the proceedings in the matter shall, unless the Court
otherwise orders, be continued as if he were still alive.

111. The Court may at any time, for suflicient reasons, make an
order staying the proceedings under a bankruptey petition, either
altogether or for a limited time, on such terms and subject to such
conditions as the Court may think just.

112. Any creditor whose debt 1s sufficient to entitle him to present
a bankruptcy petition against all the partners of a firm may present a
petition against any one or more partners of the firm without mcluding
the others.

113. Where there are more respondents than one to a petition, the
Court may dismiss the petition as to one or more of them, without
prejudice to the effect of the petition as against the other or others of
them.

PART V.

APPLICATION OF ACT.

114. A sequestration order shall not be made against any corpora-
tion, or against any partnership or association or company registered
under the Act thirty-seven Victoria number nineteen or any Act
consolidating or amending the same.

115. (1) Any creditor of a partner:hip may present a bankruptey
petition against such partnership, 1f he would be entitled to present such
a petition against anv one of the members of such partnership.

(2) An order of sequestration may be made against a partner-
ship estate although all the partners be not included therein.

116. The estate of a partnership trading or having any estate in
New South Wales may be sequesirated upon the petition of the greater
number of partners resident in New South Wales.

117. Where an order for sequestration has been made on a bank-
ruptey petiiion against or by one member of a partnership, and another
bankruptey petition against or by a member of the same partnership is
filed, the Court may give such directions for consolidating the proceedings
under the petitions as it thinks just.

118. Where 2 sequestration order is made against a member of
a partnership, the Court may authorise the official assignee or trustee
to commence and prosecute any action in the names of the assignee or

trustee
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trustee and of the bankrupt’s partner ; and any release by such partner
of the debt or demand to which the action relates, given after such
authority, shall be void ; but notice of the application for authority to
commence the action shall be given to him, and he may show cause
against it, and on his application the Court may direct that he shall
receive his proper share of the proceeds of the action, and if he does
not claim any benefit therefrom he shall be indemnified against costs
in respect thereof as the Court directs.

119. Where a bankrupt is a contractor in respect of any contract
jointly with any persons, such persons may sue or be sued in respect of
the contract without the joinder of the bankrupt.

120. Any two or more persons, being partners, or any person
carrying on business under a partnership name, may take proceedings
or be proceeded against under tnis Act in the name of the firm, but in
such case the Court may, on application by any person interested, order
the names of the persons who are partners in such firm or the name of
such person to be disclosed in such manner, and verified on oath, or
otherwise as the Court may direct.

121. Any creditor of the estate of a person deceased may present
a bankruptey petition if any executor or administrator of such estate
has committed an act of bankruptey whereby the creditors may be
defeated or delayed in obtaining payment of their debts, praying that
the estate may be sequestrated—and the like proceedings may be taken
concerning such estate and its representatives as in the case of other
estates and persons.

122. Any person in whom the adminmstration of the estate of a
person deceased 1s vested, or in whom the estate of any person is vested
in trust for creditors, may present a bankruptey petition, and the like
proceedings may be taken against and concerning such estate and its
representatives as in the case of other estates and persons.

123. A bankruptcy petition may be presented by and against a
married woman in respect of her separate estate.

124. (1) The Judge or any three of them may make general rules
for regulating the practice. procedure, and forms in respect of all matters
under this Act.

(2) A copy of every such rule shall be laid before both Houses
of Parliament within fourteen days from the publication thereof if
Parliament be then in session, or otherwise within fourteen days after
the commencement of the next ensuing session.

125. Nothing in this Act shall affect the operation of or prejudice
the provisions of the Life Assurance Encouragement Act of 1862 or any
Act amending or consolidating the same.

PART
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PART VI.
INDICTABLE OFFENCES,

1268. Whosoever commits any of the offences mentioned in this
section shall be guilty of a misdemeanour and be liable to imprisonment
with or without hard labour for any time not exceeding three years, and
may be ordered to pav damages to any person whom he has injured by
such offence, that 1s to say :—

() Whosoever wilfully conceals any property being part of the
estate of a bu.l.\rupb with intent to defraud his creditors.

(b) Whosoever forges the signature of the Judge or Registrar or
District Remstrar to any order, certificate, or process of the
Court or Tudrrv or serves or enforces any such forged order
or process l\nm\ ing the same to be forged, or delivers or causes
to be delivered to any person any paper or writing falsely
purporting to be a summons, order, warrant, or process of the
Court or Judge, or to be a copy thereof, knowing such paper
or writing to be false. or who acts or endeavours to act under
colour or pretence of such process.

(¢) Whoever disposes of, receives, removes, retains, conceals, or
embezzles any property, money, or security for money which
has been attached as part of a bankrupt estate, knowing the
same to have been so attached, and with intent to defeat the
attachment, or chstructs or endeavours to obstruct the sheriff,
messenger or other person authorised to make the same in the
d‘schmae of his duty.

(d)y W hosoever, whether before or after the sequestration of an
estate, receives any property from the bankrupt or from any
person on his behalf with intent to defraud or to assist such
bankrupt in defrauding his ereditors.

() Whosoever inserts or causes to be inserved in any newspaper
any advertisement purporting to be under this Aet without
authority or knowing the same to be false in any material
particular with intent in any such cage to defraud or deceive.

(/) Whosoever in any proceeding in bankruptey, or while an estate
1s under liquidation by arrangement or composition with creditors,
makes any false claim or any declaration or statement of account
which is untrue in any material particular with intent to defraud.

127. A bankrupt who with intent either to defraud his creditors,
or dishonestly to conceal the state of his affairs. or otherwise to violate
or defeat the law—

(a) does not to the best of his knowledge and belief fully disclose
on examination under this Act or to h's assignee or trustee all
his property real and personal, and how, and to whom, and for

what
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what consideration, and when he has disposed thereof, except
such part as has been disposed of in the ordinary way of his
business or laid out in the ordinary expense of his family ; or

(h) does not deliver to the assignee or trustee, or as such assignee
or trustee directs, all his property or such as is under his control,
and which he 1s required by law so to deliver ; or

(¢) does not deliver to the assignee or trustee, or as such assignee
or trustee directs, all books, documents, papers, and writings
under his control relating to his property or affairs; or

(d) whether before or after sequestration conceals any part of his
property to the value of ten pounds or any debt due to or by
him, or after sequestration removes any part of his property
of that value ; or

(¢) makes any material omission in any statement relating to his
affairs ; or

(/) knowing that a false debt has been proved under the bankruptey
fails for one month to inform his assignee thereof; or

(y) after sequestration prevents the production of any book, docu-
ment, paper, or writing relating to his property or affairs ; or

(k) whether before or after sequestration conceals, destroys, mutilates,
or falsifies, or is privy to the concealment, destruction, mutila-
tion, or falsification of any book or document relating to his
property or affairs; or

(7) whether before or after sequestration makes or is privy to making
a false entry in any book or document relating to his property
or affairs ; or

(j) whether before or after sequestration parts with any book or
document relating to his property or affairs or alters or makes
any omission therein : or

(k) after or withm four months before sequestration attempts to
account for his insolvency by fictitious losses or expenses; or

(1) within four months before sequestration has, by any false repre-
sentation or under the pretence of carrying on business in the
ordinary way of trade, obtamed any property for which he
has not paid ; or

(m) within four months before sequestration pledges or disposes of
otherwise than in the ordinary way of trade any property
which he has obtained on credit and for which he has not paid ;
or

(n) makes any false representation for the purpose of obtaining the
consent of his creditors or any of them to any agreement with
reference to his property or affairs; or

(0)
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(o) within four months before sequestration departs or makes
preparation for departing from New South Wales with any
of his property to the amount of twenty pounds which cught
by law to be divided among his creditors ;

shall be guilty of a misdemeanour and be liable to imprisonment with
or w.thout hard labour for any time not exceeding three vears.

128. A bankrupt shall, in cach of the cases mentioned in this
section, be guilty of a misdemeanour and be hable to imprisonment for
any time not exceeding two years with or without hard labour, that is
to say,—

(a) Tf in incurring any debt or liability he has obtained credit by
false representations or by means of any other fraud.

(6) 1f he has made, or caused to be made, any gift, delivery, o
transfer of his property, or any part thereof, or created any
charge thereon, with intent to defraud his creditors or any of
them.

(c) If he has concealed or removed any part of his property after
or within two months before the date of any unsatisfied judgment
against him with intent to defraud his creditors.

129. Where a person is liable to punishment under any other Act
or at Common Law for an offence punishable by this Act, he may be
proceeded against under such other Act or at Common Law or under
this Act, but so always that he be not punished twice for the same offence.

130. (1) When there is, in the opinion of the Court, ground to
believe that the bankrupt or any other person has been guilty of any
offence which 1s by this statute made a misdemeanour. the Court may
commit the bankrupt or such other person for trial.

(2) For the purpose of committing the bankrupt or such
other person for trial, the Court shall have all the powers of a Stipendiary
Magistrate as to tdl\lnn depositions, binding over witnesses to appear,
admlttlng the accused to bail, or otherwise.

(3) Any offence under this part of this Act shall be deemed
to be included in the term ** fraudulent insolvency ” within the meaning
of any treaty or convention between (ireat Britain and any foreign power
for the extradition of criminals.

131. Where a debtor has been guilty of any criminal offence he
shall not be exempt irom being proceeded against therefor by reason
that he has obtained his discharge or that a composition or scheme of
arrangement has been accepted or approved.

132. If it appears to the Court upon the application of the assignee
or trustec that inquiries or proceedings relating to a bankrupt estate
ought to be instituted or carried on, or any prosecution ought to be
carried on against any person for any offence under this Act, and that
there are no funds in the particular estate available for such inquiries,

proceedings,
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proceedings, or prosecution, the Court may direct the payment of the
costs of any such inquiries, proceedings, or prosecuhon, after taxation
thereof out of the * Bankruptey Suitors’ F und,” and upon every such
order the Governor shall issue his warrant for the payment of the amount
of such taxed costs, and the Treasurer shall pay the same out of the
said fund.

PART VII.
JURISDICTION.

DivisioN L.—Bankruptcy Division in Supreme Court.

349

133. (1) The jurisdiction in nsolvency as exercised prior to the Composition and

coming into operation of the Act fifty-first Victoria number nineteen,

]III‘IS(IIL{IOH of

by the Supreme Court, or by a Judge thereof, or by the Chief Commissioner 51 Vie. No. 19,
of Insolvent Kstates respectively, shall be vested in and exercised by the ss. 127 (1), 131

Court, and shall, together with the jurisdiction of the Court under this
Act, be the bankruptcy jurisdiction of the Supreme Court.

(2) The bankruptey jurisdiction of the Supreme Court shall,
except as 1s herein otherwise provided, be exercised by such Judge of the
Supreme Court as may from time to time be duly appointed in that
behalf by the Governor under the title of the Judge in Bankruptey, and
the Court shall be holden before such Judge for the determination of all
matters in its bankruptey jurisdiction bub]ect to appeal as is hereinafter
provided.

(3) Whenever the terms ** Insolvency ” or ** Insolvent ” are mid. .

used in any statute now in force, such terms shall include the terms
“ Bankruptey 7 and *‘ Bankrupt” respectively, and wherever the
“ Chief Commissioner of Insolvent Kstates” 1is mentioned or signified
in any such Statute, the term shall be interpreted to mean the Judge.

127

(2)

134. (1) The Court shall, for the purposes of such jurisdiction in Jurisdiction.

bankruptey, have full powers to decide all questions or priorities, and i < 130,
I | p

all questions whatsoever, whether at law or in equity or of fact, in any
case of bankruptey coming within the cognizance of the Court, or whic h
it may deem expedient or necessary to decide for the purpose of doing
complete justice or making complete distribution of property i any
such case.

(2) If in any proceeding in bankruptcy there arise any
question of fact which either of the parties desires to be tried by a jury,
or which the Court thinks ought to be tried by a jury, then a trial may

be directed to be had before the Judge, or before any other Judge of
the
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the Supreme Court, and a jury, or before anv Judge of a District Court
and a jury, and the trial may be had a Cco1dln"h in the Supreme Court
in the same maunner as 1f 1t were a trial of an issue of fact in an action,
and in the District Court in the manner in which jury trials in ordmdry
cases are by law held in that Comrt. In every such case the Court may
grant a new trial if it thinks fit.

(3) No such issue of fact shall be tried as above in a District
('ourt unloss all parties to the proceeding consent thereto, or the money,
money’s worth, or right in dispute does not in the opinion of the Court
exceed in value two hundred pounds.

(4) Whenever the official assignee or trustee claims any
property as part of the bankrupt's estate, or claims any right against
any person, whether such person is or 1s not a party to the bankruptcy,
the Court may upon motion by the assignee or trustee or any person
interested in such property hear and detcrnnne either upon aftidavit
or upon oral evidence. or both upon affidavits and oral evidence, the
question raised by such claim, and make such order thereupon as he
may deem expedient or necessary, for the purpose of doing complete
justice between all the parties interested.

(5) The notice of such motion shall contain the grounds of
such claim and shall be served in the manner prescribed by rules of Court,
and the Court may require service of such notice to be made upon any
person who m its opinion is a proper party to such motion :

Provided that the grounds of such claim may be amended at the
hearing of the motion upon such terms as the C'ourt may think fit.

(6) Every order of the Court made under this Act in any
cause or matter may be enforced against all persons bound thereby in
the same manner as a judgment of the Supreme Court to the same effect.

(7) The Court shall have the same power of giving relief to
any party interested in any matter or proceeding before him under this
Act as the Supremp Court would have if such matter or proceeding were
pending before it in either its common law or equitable jurisdiction.

(8) The Court shall not be subject to be restrained in the
execution of its power under this Act by the order of any other Court,
nor shall any appeal lie from its decision except in the manner directed
by this Act.

135. Subject to any general rule of the Supreme Court, the Judge
may assign to the appropriate ministerial officer as he may direct any
of the matters in respect of which jurisdiction is given to the Court by
this Act.

136. Subject to the provisions of this Act and to rules of Court,

the Judge may exercise in chambers the whole or any part of his juris-

diction.
137.
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137 The Judnre may delﬂrrato to the Reglstrar such of the powers
vested in the Court as it may be deemed expedient for the Judge to
delegate to him, subject nevertheless to review on summary apphc ation
to the Jud: ge.

138. (1) An appeal to the Full Court shall lic against any order,
decision, or ruling of the Judge, and such appeal shall e by way of
rehearing and shall be subject to such terms and conditions as may be
prescrlbod by rules of Court, and subject thereto according to the practice

for the time being in force with reference to appeals in the equitable *

jurisdiction of the Supreme Court.

(2) An appeal shall lie against any order or decision or ruling
of the Registrar or of any District R(‘(Tlstrdr to the Judge within su<h
time and on such terms and in such manner as may be prescribed by
rules of Court.

(3) The Court or Judge or Registrar may review, reseind, or
vary any order made by it or him respectively in the bankruptey juris-
diction.

Division 2.—Officers of Court.

139. (1) The Governor may from time to tune appoint a Registrar
and may also appoint persons resident in the country parts of New South
Wales as District Registrars, and may also appoint ministerial officers to

arry into effect the provisions of this Act, and all persons so appointed
shall be officers of the Supreme Court.

(2) Whenever it 1s made to appear to the Judge that a District
Registrar is })l‘(‘V(’nt(‘d by illness or any other cause from holding any
meetmg or examination which under the provisions of this Act or any
Act amending the same is required to be held before such District Registrar,
the Judge may appoint a person to act as District Registrar 1‘0r the
purpose of holding such meeting or examination who shall have, for the
purpose afores: ud the same powers and duties as a District Registrar.

(3) The salaries to be paid to the Registrar and to the clerks s
and officers of the bankruptey jurisdiction shall be paid out of the Consoli-
dated Revenue, and the Court fees to the amount provided by the Fourth
Schedule hereto shall be collected and paid into the Colonial Treasury.

140. Kvery official assignee or trustee shall, out of every estate
being administered after the coming into ()pemtlon of the Act filty-first
Victoria number nineteen, pay into the Colonial Treasury towards the ]
expenses of administering this Act such sum not less than one-cighth of ¢
a pound or not exceedmg four pounds per centum on the gross amount
coming into his hands from time to time in any such estate, aiter deducting
any sums pald to secured creditors out of the proceeds of their becurltl(x S,
and a scale within the limits aforesaid, and the time of payment shall

be
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be fixed and varied from time to time by any regulations by the Judge
with the approval of the Colonial Treasurer, and such regulations, with
the approval thereof. shall be submitted to Parliament.

141, The Court, at any time alter sequesiration, on the application
of the official assignee, trustee or a creditor, or upon its own motion, may,
it it is for the advantage of the creditors, order that an examination,
single meeting, enquiry, or account may be held or taken before a District
Registrar, or that any future proceedings in the administration of an
estate, or any part thereof, be taken at such place or places as it may
name in the order.

142. Tf any question of law arises in any bankruptcy proceedings,
the Judge may, with the consent of all parties interested, state the facts
in the form of a special case, for the opinion of the Full Court.

143. (1) The Registrar shall have, in addition to the powers which
may be delegated to him by the Judge under the provisions of this Act,
the powers, dutles and jurisdiction of the Court in this section mentioned,
and any order made or act done by such Registrar, in the exercise of the
sald powers, duties, and jurisdiction shall, except for the purposes of
appeal, be deemed the order or act of the Court that is to say,—

(@) to hear debtor’s petitions and to make sequestration orders
thereon, or to give leave to withdraw the same ;

(b) to extend the time {or submitting statements of affairs;

(¢) to approve of a resolution of creditors to allow a bankrupt to
retain any of his personal property ;

(d) to hold a public sitting for the examination of any bankrupt,
and adjourn the same from time to time and direct further
examination ; to appoint a time and place for such examination
or further or adjourned examination ; to put such questions to
the bankrupt as he thinks expedient, and to declare any such
examination concluded :

(¢) to approve compositions or schemes of arrangement when they
are not opposed ;

(/) to summon and examine the bankrupt or his wife, or any person
known or suspected to have in his possession property of the
bankrupt or to be indebted to him, or to be capable of giving
information respecting the bdnkrupt his dealings, or property,
and otherwise to exercise the powers of the Court contained in
section thirty of this Act, and to exercise the power of committal
and discharge contained in section thirty-one of this Act;

) to do any act or thing or give any direction or permission by

this Act authorised or required to be done or given by the
committee of inspection, where there is no such committee ;

o t 0
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(k) to grant certificates of discharge where the application is not 51 Vie. No. 19,
opposed ; 5. 141,
(1) to direct payment out of salary, income, half-pay, pension, or !V s Gl.
60 Vie. No. 29,
compensation of any bankrupt and the appl’catlon of the same ; ¢ y9 (1),
(k) to order an official assignee or trustee, or party interested, to 51 Vie. N2.19, s. 70,

show cause why a plan of distribution should not be amended ;

(I) to give directions to the official assignee or trustee in relition rsid. s. 91
to any matter relating to a bankruptey ;

(m) to adjourn any proceedings before him, to amend any written [fid. s 102 (2), 3%
process or proceeding under this Act, and to take the whole ”
or any part of the evidence in any matter eicher viva voce or
otherwise ; :

(n) to authorlse the official assignee or trustee to commence and /bil. s 113.
prosecute any action in the name of the assignee or trustee
and of the bankrupt’s partner ;

(0) to postpone any application or proceeding before him under f4id. s 150 (2).
this Act ;

(p) to declare any proceeding in bankruptcy invalidated by a formal it s 151 (1),
defect or irregularity ;

(¢) to remit or reduce fees ; 69 Viz No. 29, = 30.

(r) to extend the time for the summoning of the first meeting of 51 Vie. No. 19,
creditors ; S:h. Ll 1.

(s) to delcare that a secured creditor voting in respect of his whole 6i! Sch. T, L. 10,
debt shall not be deemed to have surrendered his security ;

(1) to declare invalid any vote given by a claimant who has not 6) Vie. No. 29,
proved his debt ; s 30).

(u) to make orders with respect to the cost of a creditor proving fj Ve No-19 sobh.
his debt ; s Now 20,

(v) to give directions as to sale of property comprised in any security ; st Vie, No.19,
. el 10 ¢
(w) to expunge a proof or reduce its amount ; I S 1ol %
67 Vie. No. 2 s 4 (b
(x) to make interim orders in any case of urgency, and to hear and 51 vi.. No. 19,

determine any unopposed or ex parte application ; s 1L

(y) to make any order or exercise any jurisdiction which is prescribed i s 141
by any rule of Court as proper to be made or exercised in
Chambers ;

(z) to administer oaths where necessary in all proceedings within Zbid. s 141
his jurisdiction under this Act.

(2) The powers given to the Registrar by virtue of sub-

section 1 (e), (h), (x), (¥), (z), and the power to hear debtors’ pet:tions
may be limited by rules of Court.

of distribution, reports, and all other documents or proceedings whatsoever
required by the provisions of this Act to be submitted to, produced, or

144. (1) All schedules, statements, accounts, examinations, plans Dosuments, &e., to
32 ftled,

Ihid. s. 142,

% Lield
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held before the Court, Judge, Registrar, District Registrar, official assignee,
or trustee, shall be filed of record by the Registrar, and the same shall
be under the custody of the Registrar, and shall when filed be open to
inspection, and extracts may be tal\en therefrom, as and upon payment
of such fee as may be from time to time prescribed by rules of Court.

(2) If the Registrar be satisfied that it 13 undesirable to file
the originals of any of the beforementioned documents or proceedings,
he may file certified copies of the same in licu thereof.

145. A District Registrar shall have the same powers and juris-
diction as the Registrar in respect of any examination, issuing of
summonses, enquiry, or account held or taken before him, the
adjournment of proceedings before him, and the taking of evidence
viva voce or otherwise,

PART VIIL
MISCELLANEOUS PROVISIONS.

146. (1) A copy of the (azette containing any notice inserted
therein in pursuance of this Act shall be prima facie evidence of the
facts stated in the notice.

(2) The production of a copy of the Gazette containing
any notice of an order for sequestration shall be conclusive evidence in
all legal proceedings of the order having been duly made, and of its
date.

147. (1) A minute of procecdings at a meeilng of creditors under
this Act, signed at the same or the next ensuing mﬂcblnw by a person
describing himself as, or appearing to be, chairman of the meeting at
which the minute is signed, shall be received in evidence without further
proof.

(2) Until the contrary is proved, every meeting of creditors
in respect of the proceedings whereof a minute has been so signed shall
be deemed to have been duly convened and held, and all resolutions
passed or proceedings had thereat to have been duly passed or had.

148. In case of the death or absconding of the bankrupt or his
wife, or of a witness whose evidence has been received by any Court in
any proceedmn under this Act, the deposition of the person so deceased
or absconding, purporting to be sealed with the sea ul of the Court, shall
be admitted as evidence of the matters therein deposed to.

149. A certificate of the Registrar that a person has been appointed
trustee under this Act shall be conclusive evidence of hig appointment.
150.
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150. Where anything is directed or authorised to be done by Method of procedure
the creditors under this Act, and no method is prescribed by which "y creditors.
the creditors may signify thmr wishes, they may do so by ordinary ’lll(‘f No. 19,
resolution.

151. (1) All notices and other documents for the service of which Service of notices.

no special mode 18 directed may be sent by prepaid post letter to the IbidTs. 150.
last known address of the person to be served therewith.

(2) Such notice shall date from the date at which in due
course of post they would be received by the person to whom they are
directed.

(3) The Court may postpone any application or proceedings
under this Act, if in its opinion sufficient notice of the same has not
been given to any party interested.

152. (1) No proceeding in bankruptey shall be invalidated by any Formal defects not
formal defect, or by any irregularity, unless the Court before whom an t© invalidate.
objection is made to the proceceding 1s of opinion that substantial injustice fbid. s 151.
has been caused by the defect or irregularity, and that the injustice
cannot be remedied by any order of the Court.

(2) No defect or irregularity in the appointment or election
of an official assignee, trustee, or member of & committee of inspection
shall vitiate any act done by him in good faith.

153. Every deed, conveyance, assignment, surrender, admission, Exemption of deeds,
or other assurance relating solely to {1 rcehold leasehold, cop}hold or ﬁﬂfl’yﬁom stamp
customary property, or to any mortgage, chargo or other encumbrance p;q, 5. 150.
on, or any estate, right, or interest in any real or personal property
which is part of the estate of any bankrupt, and which, after the execution
of the deed, conveyance, assignment, surrender, admission, or other
assurance, cither at law or in equity. 13 or remains the estate of the
bankrupt or of the official assignee or trustee under the bankruptey,
and every power of attorney, proxy, paper, writ, order, certificate,
affidavit, bond relating solely to the property ol any banlxlupt or to
any procecdings under any bankruptey, shall be exempt from stamp duty,
except in respect of fees under this Act.

154. For all or any of the purposes of this Act, a corporation Acting of corpora-
may act by any of its officers authorised in that behalf under the seal tions partners, &c.
of the corporation, a firm may act by any of its members, and a lunatic, Tbid 5. 153.
or insane or incapable persen, or :nsane patlent, may act by his com-
mittee or curator bonis, or such other person in whom the management
and control of the estate of such person is for the time being vested.

1565. Whenever any person shall at any time at or alter the coming sequestration of
into operation of this Act have been imprisoned— estates lﬁ]fpl:fj;‘i‘]fmt
(@) in excceution of a judgment for defamation or libel obtained for debt.
under the Act eleventh Victoria number thirteen, or any Act 60 Vie. No. 29,s. 28,
consolidating or amending the same, for a period of twelve
months ; or ' (b)
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(b) in virtue of any order made under the Matrimonial Causes
Act, or any Act consolidating or amending the same, for a period
- of twelve months for nonpayment of a sum due in respect of
i allmony or maintenance, or for a period of six months for
nonpavment of costs: or
(¢) in any ocher case for debt for a period of three months,
and has no* presented a bankruptcy petition against himself, the Minister
for Justice may present a petition against such person, and a sequestra-
tion order may thereupon be made, and shall have effect in all respecis
as if made upon the petition of such person himself.
156. The Court may, upon good cause shown, remit or reduce any
of the fees payable under the Fourth Schedule to this Act.

SCHEDULES.

FIRST SCHEDULE.

Date of Act. . Title of Act. ’ Extent of Repeal.

7 Vie. No. 19 .| An Act to amend an Act intituled * An Act fm" Section 15 (the un-
giving relief to insolvent persons and providingl repealed section),
for the administration of Insolvent Estales and

to aholish imprisonment for debl.”

10 Vie, No. i4..] An Act to remove difficulties in the disposal. Section 3 (the un-
administration, and distribution of Insolvent repealed section).
Estates.
38 Vie. No. 1 ..] An Act to expedite and lessen the expense of Sections 6, 7, and 8
proceedings in Insolvency, (the  unrepealed
seetions).
51 Vic. No, 19..| Bankruptey Act, 1887 o .. . .. The whole. except

seetions 128, 129,
135, and 146.

52 Vie, No. 11..| Bankruptey Act Amendment Act. IRRR | .. The whole.

60 Vic, No, 29. .| Bankruptey Acts Amendment Act, 1896 .. .. Sections 1-30 and
section 35,

THE SECOND SCHEDULE.

MEETINGS OF (REDITORS.

1. The first meeting of creditors shall be summoned for o day not later than
twenty-one days after the date of the sequestration order, unless the Court for any special
reason deem it expedient that the meeting be summoned for a later day.

9. The Registrar shall summon the meeting by giving not less than seven days’
notice of the time and place thereof in the Gazette and in a local paper. The official
assignee shall also whenever practicable give notice of the time and place thereof to
cach creditor named in the statement of affairs then resident in New South Wales or
his authorised agent.

3. The official assignee shall at such first meeting bring up a provisional report
based upon the bankrupt’s statement of affairs,
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4. The meeting shall be held at such place as is in the opinion of the official plice.
assignee most convenient for the majority of the creditors. 61Vic.No. 19, Sch. 1, ¢l 4o

5. The official assignee or trustee may at any time summon a meeting of crediters, Subsequent mectings
and shall do so whenever so directed by the Court, or so requested in writing by one- 51 Vie. No. 19,
fourth in value of the creditors. Seh. I, cl. 5.

6. Meetings subsequent to the first meeting shall be summoned by sending notice Mode of summoning.
of the time and place thereof to each creditor at the address given in his proof, or if 1 e 51 vie. No. 19,
has not proved, at the address given in the bankrupt’s statement of affairs, or at such Sch. I, el 6.
other address as may be known to the person summoning the meeting.

7. The official assignee, or some person nominated by him, shall be the chairman Chairman.
at the first meeting. The chairman at subsequent meetings shall be such person as the 51 Vie. No. 19,
meeting by resolution appoint. Sch. L, ¢l 7.

8. A person shall not be entitled to vote as a creditor at the first or any oth(r Right to vote.
meeting of creditors unless he has duly proved a debt provable in bankruptey to be due 51 vie. No. 19,
to him from the bankrupt, and the proof has been duly lodged before the time appointcd Seh. I, el. 8.
for the mecting.

9. A creditor shall not vote at any such meeting in respect of any unliquidat d Unascertained debts,
or contingent debt, or any debt the value of which is not ascertained. L Vic. No.19, Seh. 1 k. .

10. For the purpose of voting, a secured creditor shall, unless he surrenders h's vote by secured
security, state in his proof the particulars of his security, the date when it was giver, creditor.
and the value at which he assesses it, and shall be entitled to vote only in respeet of the 51 Vie. No. 19,
balance (if anv) due to him, after deducting the value of his security. If he votes in Seh. L, o 10,
respect of his whole debt, he shall be deemed to have surrendered his security, unlcss
the Court on application is satisfied that the omission to value the sccurity has. ariscn
from inadvertence.

11. A creditor shall not vote in respect of any debt on or secured by a currert No'c on bill or note
bill of exchange or promissory note held by him, unless he is willing to treat the liabiliy 13,4, 1. 11.
t> him thercon of every person who is liable thereon antecedently to the bankrapt, and
azainst whom a sequestration order has not been made, as a security in his hands, and to
estimate the value thereof, and for the purposes of voting, but not for the purposss cf
dividend, to deduct it from his proof.

12. It shall be competent to the official assignee or trustee, within twenty-cight R :demption of
days after a proof estimating the value of a sccurity as aforesaid has been made use of 3¢ urity:
in voting at any meeting, to require the creditor to give up the security for the benefit /bid. ¢l. 12.
of the creditors generally on payment of the value so estimated, with an addition there'o
of twenty per centum : Provided that where a creditor has put a value on such security,
he may at any time before he has been required to give up such security as aforesaid,
correct such valuation by a new proof, and deduct such new value from his debt, but n
that case such addition of twenty per centum shall not be made if the official assignce
or trustee requires the security to be given up.

13. Tf a sequestration order is made against one partner of a firm, any creditor {o Vote by joint
whom that partner is indebted jointly with the other partners of the firm or any of them, ceeditor.
may prove his debt for the purpose of voting at any meeting of creditors, and shall Le I8id. ¢l 13.
entitled to vote thereat.

14. When, for any cause appearing to the Registrar, the Registrar shall be of Admission of votes.
opinion that a claimant who has not proved his debt may ceventually be abls to establish 6 Vie. No. 29,
the same, the Registrar may allow such claim to be entered for the purpose of votirg, s. 3 (¢).
and may give such time as he may think fit for establishing the same, and the officiz]
assignee shall make provision for the same in any account and plan of distribution filcd
prior to the expiration of such time : Provided that any vote given by the claimant may
be declared invalid in the event of the cldim not being established within the time allowed,
but subject to such terms as the Court may think fit. ,

15. A creditor may vote either in person or by proxy. AV S s,

16. Every instrument of proxy shall be in the prescribed form, and shall be issued Proxy form.
by the official assignee, and every insertion therein shall be in the handwriting of the Ibid. ¢l. 16.
person giving the proxy. 17
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General proxy.
-51 Vic. No. 19,
Sch. 1, cl. 17.
Special proxy.
1b1d. cl. 18.

Deposit of proxy.
Ibid. cl.. 19.

60Vic.No.29,5.3(d).

Canvassing for votes.

Ibid. cl. 20.

Official receiver asproxy.

51 Vie. No. 19, Sch. 1,
cl. 21.

Adjournment.
Ibid. cl. 22.
Quorum.
Ibid. s. 23.

Quorum not present.

Ibid. cl. 24.

Minutes.
Ibid. cl. 25.

Interested vote.
Ibid. cl. 26.

Single meetings.

60 Vie. No. 29,
8. 3 (e).

Time for proof.

51 Vie. No. 19, Sch. I1,
cl. 1.

Mode of proof.
Ibed. cl. 2.

Who may prove.

Ibid. cl. 3.

Act No. 25, 1898.
Bankruptcy.

17. A creditor mav give a gencral proxy to his manager or clerk, or any other
person in his regular emplovment. In such case the instrument of proxy shall state the
relation in which the person to act thereunder stands to the creditor.

18. A creditor may give a special proxy to any person to vote at any specified
meeting, or adjournment thereof, for or against any specific resolution, or for or against
any specified person as trustee, or member of a committee of inspection.

19. A proxy shall not be used uunless it is deposited with the official assignee
before the meeting at which it is to be used except with the leave of the Judge or
Registrar.

20. Where it appears to the satisfaction of the Court that any solicitation has
been used by or on behalf of an official assignee, trustee, or manager, or receiver in
obtaining proxies, or in procuring the trusteeship, managership, or reccivership, except
by the direction of a meeting of creditors, the Court may order that no remuneration
shall be allowed to the person by whom or on whose behalf such solicitation may have
been exercised, notwithstanding any resolution of the committee of inspection or of the
creditors to the contrary.

21. A creditor may appoint the official assignee of the bankrupt’s estate to act in
manner prescribed as his general or special proxy.

22. The chairman of a meeting mav, with the consent of the meeting, adjourn
the meeting from time to time, and from place to place.

23. A meeting shall not be competent to act for any purpose, except the election
of a chairman, and the adjournment of the meeting, unless there are present or repre-
sented thereat at least three creditors, or all the creditors if their number does not exceed
three.

24. If within hali-an-hour from the time appointed for the meeting, a quorum of
creditors is not present or represented, the meeting shall be adjourned to the same day
in the following week at the same time and place, or to such other day as the chairman
may appoint, not being less than seven or more than twenty-one days.

25. The chairman of every mecting shall cause minutes of the proceedings at the
meeting to be drawn up and fairly entered in a book kept for that purpose, and the
minutes shall be signed by him or by the chairman of the next ensuing meeting.

26. No person acting either under a general or special proxy shall vote in favour
of any resolution which would directly or indirectly place himself, his partner, or emplover,
in a position to receive any remuneration out of the estate of the debtor otherwise than
as a creditor ratably with the other creditors of the debtor: Provided that where any

‘person holds special proxies to vote for the appointment of himsclf as trustee, he may

use the said proxies and vote accordingly.
27. Nothing in clauses twenty-three and twenty-four of this Schedule shall apply
to the case of a single meeting.

THE THIRD SCHEDULE.
Proor or DEBts.
Proof in ordinary cases.

1. Every creditor shall prove his debt as soon as may be after the making of an
order of sequestration.

2. A debt may be proved by delivering or sending through the post in a pre-paid
letter to the Registrar an affidavit verifying the debt.

3. The affidavit may be made by the creditor himself, or by some person authorised
by or on behalf of the creditor. If made by a person so authorised, it shall state his
authority and means of knowledge. 4.
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4. The affidavit shall contain or refer to a statement of account showing the particalarsand vouchers.
particulars of the debt, and shall specify the vouchers, if any, by which the same can be 51 Vie. No. 19, Seh. 11,
substantiated. The Registrar and official assignee or trustee may at any time call for o
the production of the vouchers.

5. The affidavit shall state whether the creditor 1s or is not a secured creditor. Trewtity,

6. A creditor shall bear the cost of proving his debt unless the Court otherwice Coste

. id.cl. b,
specially orders, 60 Vie. No. 24, 5. 4 (a)

7. Every ereditor who has lodged a proof shall be entitled to see and examine the Insvection of preof. -
R . . \ . . 51 vie. No. 19, Sch.
proofs of other creditors before the first meeting. and at all reasonable times. L7, ’
8. A creditor proving his debt shall deduet therefrom all trade discounts, but he Discounts.
shall not be compelled to deduct anv discount, not exceeding five per centum on the net foid, ol 8.
amount of his claim, which he mayv have agreed to allow for payment in cash.

Proof by secured creditors.

9. If a secured creditor realises his security. he mayv prove for the balance due to Realisation,
him after deducting the net amount realised. Ibid. cl. 9.

10. If a secured creditor surrenders his security to the oflicial assighee or trustee Surrender.
for the general benefit of the creditors. he max prove for his whole debt. Ibid. 1. 10.

11. If a secured creditor does not cither realise or surrender his security he shall, Assessment.
before ranking for dividend, state in his proof the particulars of his security the date Itid. el 11.
when it was given, and the value at which he assesses it, and shall be entitled to receive
a dividend only in respect of the halance due to him after deducting the value so
assessed.

12, (¢) Where a security is so valued the oflicial assignee or trustee may at any Redemption.
time redeem 1t on payment to the creditor of the assessed value. Ibid. cl. 12,

(b) If the official assignee or trustee is dissatisfied with the value at which a
security is assessed, he may require that the property comprised in any security so valued
be offered for sale at such times and on such terms and conditions as may be agreed on
between the creditor and the oflicial assignee or trustee, or as, in default of such agreement,
the Court may direct.  If the sale be by public auction the creditors or the official assignee
or the trustee on behalf of the estate mav bid or purchase.

{(¢) Provided that the creditor may at anv time, by notice in writing, require
the official assignee or trustee to elect whether he will or will not exercise his power of
redeeming the security or requiring it to be realised, and if the oflicial assignee or trustee
does not within three months after receiving the notice signify in writing to the creditor
his election to exercise the power, he shall not be entitled to exercise it; and the equity
of redemption or any other interest in the property comprised in the security which is
vested 1n the official assignee or trustee shall vest in the creditor, and the amount of his
debt shall be reduced by the amount at which the security has been valued.

13. Where a creditor has so valued his security, he mayv at any time amend the Revaluation.
valuation and proof on showing to the satisfaction of the official assignee, or the trustee, Ibid. cl. 13.
or the Registrar, that the valuation and proof were made bond fide on a mistaken
estimate, or that the security has diminished or increased in value since its previous
valuation ; but every such amendment shall be made at the cost of the creditor, and
upon such terms as the Registrar shall order.

14, Where a valuation has been amended i accordance with the foregoing rule, Rights on
the creditor shall forthwith repay any surplus dividend which he may have received in revaluation.
excess of that to which he would have been entitled on the amended valuation, or as the Ibid. cl. 14,
case may be, shall be entitled to be paid out of any money for the time being avatlable
for dividend, any dividend or share of dividend which he may have failed to reccive by
reason of the inaccuracy of the original valuation, before that money is made applicable
to the payment of any future dividend, but he shall not be entitled to disturb the
distribution of any dividend declared hefore the date of the amendment. 15.
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Realisation after
valuation.

51 Vie. No. 19,
Sch. 11, cl. 15.

Exclusion from
dividend,

1bid. cl. 16.
Maximum dividend.
Ibid, cl. 17.

Distinct contracts,
Ibid, cl. 18.

Periodical paymente.
Ibid. 1. 19.

Interest.
Ibid. cl. 20.

60 Vie. No. 29, s. 22,

Future debts.

51 Vie. No. 19,
Sch. 11, ¢l. 21.

Admission of proofs.
1bid. cl. 22.

Expunging.
60 Vic. No. 29,
5. 4 (b).
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15. If a creditor after having valued his security subsequently realises it, or if it
is realised under the provisions of Rule twelve, the net amount realised shall be substituted
for the amount of any valuation previously made by the creditor, and shall be treated
in all respects as an amended valuation made by the creditor.

16. If a secured creditor does not comply with the foregoing rules he shall be
exluded from all share in any dividend.

17. Subject to the provisions of Rule twelve. a creditor shall in no case receive
more than twenty shillings 1n the pound and interest as provided by this Act.

Proof in respect of disiinct contracts.

18. If a debtor was at the date of the order of sequestration liable in respect of
distinct contracts as a member of two or more distinct firms, or as a sole contractor, and
also as a member of a firm. the circumstance that the firms are in whole or in part com-
posed of the same individuals. or that the sole contractor is also one of the joint contractors,
shall not prevent proof in respect of the contracts against the properties respectively
liable on the contracts.

Periodical payments.

19. When any rent or other payment falls due at stated periods, and the order
o’ sequestration is made at any time other than one of those periods, the person entitled
t> the rent or pavment may prove for a proportionate part thereof up to the date of
the order as if the rent or pavment grew due from dav to day.

Ldeest.

20. (1) On any debt or sum certain. pavable at a certain time or otherwise.
whereon interest is not reserved or agreed for. and which is overdue at the date of the
order of sequestration and provable in bankruptey, the creditor may prove for interest
at a rate not exceeding six per centum per annum to the date of the order from the time
when the debt or sum was payable, if the debt or sum was payable by virtue of a written
nistrument at a certain time, and if pavable otherwise. then from the time when a demand
m writing has been made giving the debtor notice that interest will be claimed from the
date of the demand until the time of payment.

(2) Where a debt has been proved upon a bankrupt’s estate under this Act,
and such debt includes interest or anyv pecuniary consideration in lieu of interest, such
Interest or consideration shall for the purposes of dividend be calculated at a rate not
exceeding eight per centum per annum without prejudice to the right of a creditor to
receive out of the estate anv higher rate of interest to which he may be entitled after
all the debts proved in the estate have been paid in full.

Debt payable al a fulure time.

21. A creditor may prove for a debt not payable when the debtor committed an
act of bankruptey as if it were payvable presently, and may receive dividends equally with
the other creditors. deducting only thereout a rebate of interest at the rate of five pounds
per centum per annum computed from the declaration of a dividend to the time when the
debt would become pavable. according to the terms on which it was contracted.

Adwmission or rejection of proofs.

23. The Registrar shall examine every proof and the grounds of the debt, and in
writing admit or reject it, in whole or in part, or require further evidence in support
of it. If he rejects a proof he shall state in writing to the creditor the grounds of the
rejection.

23. The official assignee or a trustec mav upon further evidence, and upon notice
to the creditor who has made the proof, apply to the Court to expunge such proof or
reduce its amount, 24,



Act NO 25, 1898.

Bankruptcz/

24. If a creditor or official assignee or trustee is dissatisfied with the decision of Ap{;eulN
the Registrar in respect of a proof, the Court may, upon the application of the creditcr 51 Vic. No.

or offici al assignee or trustee, reverse or vary the decision.

361

19, Sk 1T,

01) VIC No. 29, 8. 4 (¢).

95. The Court may also expunge or reduce a proof upon the application of a Who may apply.
creditor if the official assignee or trustee declines to interfere in the matter, or, m the 51 Vie. No. 17, Sev. 11,

case of a composition or scheme, upon the application of the bankrupt,

FOURTH SCHEDULE.
Court and other fees to be taken.
Registrar in Bankruptey.
Every declaration by a debtor of inability to pay debts

Upon filing every petition surrendering an estate as banl\Iupt
including the order of the Court thereon where the assets shall

appear not to exceed £200 .. .. . . ..
When above that amount

For drawing and inserting cach tul\(llhsomont b(‘sldes the O\penses

paid for advertising when required to be done .. .

Upon receiving and filing every petition against a person lmvmrr
committed an act of bankruptey .. ..

Tor filing everv affidavit .. .. .. .. . .

For every order of the Court .. . . .. ..

For every bankruptey notice .. .. .. .. .

For filing same or any other proceeding ..
For every person examined or document e\hlblted .

For taxing costs in any case—same as in the Supreme Court Office.
For mal\mg everv necessary application and report to the Court

and minute of the order thereon .. . ..
For every warrant of attachment of movable propertv o

For every summons for the attendance of a person to give evidence

or be examined

Tor every certified extract from or (opv of proceedmgs relatmg to

bankrupt estates of less than seventy-two words ..
And above that number, per folio

For every inspection of proceuhnﬂ in cach estate for cach half-hour

For every certificate of discharge

For every other process before the Court—same as in the Supreme

Court either at Law or in Bquity as the case may be.

For each meeting of creditors or examination in estates under £200

assets .. .
Tor any other moetm(r of creditors or examination pe1 “diem
For every proof of debt to be paid by the person offering it

For swearing every aflidavit by the party sworn . ..
For every person examined by the party producing him ..
For every warrant for apprehension of bankrupt . .
For every warrant of commitment of any person . .

Shenfl’s Fee.

For registering every order for sequestration or bankruptey notice

The Registrar-General’s Fee.
For registering every order of sequestration .. . .
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Act No. 26, 1898,

Medical Practitioners.

FIFTH SCHEDULE.

Baxkrurrey NOTICE,
(Title.)

In the Supreme Court of
New South Wales
In Bankruptcy.
To A.B. (or A.B. & Co. of .
TAKE notice that, within [seven] davs after service of this notice on vou, excluding the

day of such service, vou must pay to C.D.. of ~ . the sum of £ claimed
by him as being the amount due on a final judgment obtained by him against you in the
Court, dated . whereon execution has not been stayed, or you

must secure or compound for the said sum to [his] satisfaction or the satisfaction of the
Judge ; or yvou must satisfy the Judge that vou have a counter-claim, set-off, or cross-
demand against C.D., which equals or exceeds the sum claimed by him, and which yvou
could not set up in the action in which the judgment was obtained.

Dated By the Court,

Registrar.
InpoRsEMENT ON NoOTICE.

You are specially to note,—
TuaT the consequences of not complving with the requisitions of this notice are that
vou will have committed an act of bankruptey, on which bankruptey proceedings may be
taken against you.

If, however. vou have a counter-claim, set-off, or cross-demand, which equals or
exceeds the amount claimed by C.D. in respect of the judgment, and which you could
not set up in the action in which the said judgment was obtained, you must within

- days applv to the Judge to set aside this notice, by filing with the
Registrar an affidavit te the above effect, setting out the particulars thereof and the
reasons whyv vou could not set up the same in the said action.
[Name and address of Solicitor suing oud the notice] or
This notice is sueid out by [(“D.[ in person.




