84

EviDENCE.

Short title and
division.

Repeal.
Schedule.

Interpretation.

55 Vic. No. 4,s. 2.

Act No. 11, 1898,

Evidence.

Act No. 11, 1898.

An Act to consolidate the Statute Law relating
to Evidence. [27th July, 1898.]

E it enacted by the Queen’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

PART L
Preliminary.

1. This Act may be cited as the “ Evidence Act, 1898,” and is
divided into Parts, as follows : —
PART I.—Preliminary—ss. 1-4.
PART I1I.—Competency and compellability of witnesses—ss. 5-14.
PART III.—Means of proof and admissibility of evidence—ss. 15-43.
PART IV.—Bankers’ Books—ss. 44-52.
PART V.—Ezamaination and cross-examination of witnesses—ss.
53-55. '

2. The Acts mentioned in the Schedule to this Act are, to the
extent therein expressed, hereby repealed :

Provided that this repeal shall not render inadmissible in evidence
any certificate, entry, copy, extract, or document in existence at the
time of the passing of this Act, which would have been admissible in
evidence under any Act hereby repealed.

3. In this Act, unless the context or subject-matter otherwise
indicates or requires,—

“Bank ” or “ banker ”’ means—

(z) any person, partnership, or company engaged in the ordinary
business of banking by receiving deposits and 1ssuing bills or
notes payable to the bearer at sight or on demand ; and also

(b) the Savings Bank of New South Wales ; and

(¢) any Government or Post Office Savings Bank, established
under any law in force for the time being.

Expressions relating to *“ bankers’ books” include ledgers, day-books,
cash-books, and other account books used in the ordinary
business of the bank.

“Court ” means the Court, Judge, justice, arbitrator, or person
before whom a legal proceeding is held or taken.

“ Justice ’ means justice of the peace. “ Legal
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“Legal proceeding” means any ecivil or criminal proceeding or
inquiry in which evidence is or may be given, and includes
an arbitration.

4. All the provisions of this Act, except where the contrary
intention appears, shall apply to every legal proceeding.

PART 1II. Competency.

e . 8 Vic, No, 1,8 L.
Competency and compellability of witnesses. 10 Vie ot 1,2 4
53 Vie: No. 6, so.11, 13,16
0 Vic, No. 8, 8. 1

5. No person offered as a witness shall be incompetent to give vy
c. NO,

. . . . . 3,8 l... .
evidence by reason of incapacity from crime or interest. 46 Vio: No. 17 s, 351, 304.
55 Vie, No. 30, 5. 25,
55 Vie. No. 36, 8.9,

6. In any legal proceceding in which witnesses are compellable compeltability.
to give evidence, every person offered as a witness and competent to 16 Vie. No. 14, 8. 2.
give evidence shall, except as hereinafter provided, be compellable to22Vic No.7’s2
i 1 36 Vic. No. 9, ss. 11, 13,
give evidence.
7. No accused person in a criminal proceeding, or husband or Defendants in
p p )

] ) 5 N ] i i criminal proceedings
wife of any such accused, shall be compellable to give evidence in such e Broccer e

proceeding. or Wives.
No accused person in a criminal proceeding charged with an 16V No.14s.5.
indictable offence shall be liable— 46 Vie: No- 14, 5. 351
(a) to be called as a witness on behalf of the prosecution ; or 55 Vi, No. 30, 5. 23.

(b) to be questioned on cross-examination as to his previous
character or antecedents without the leave of the Judge :
Provided that this section shall not apply to any person who,
but for this Act, would be at common law or by any Act or Imperial
Act compellable to give evidence in such proceeding.

8. In any legal proceeding in the Supreme Cowrt in its matri- Partiesto
monial causes Jurisdiction, the Court may order the attendance of the matrimonial suits.
143 . N : . . j 36 Vie. No. 9, 8. 37.
petitioner, and may examine him or her, or permit him or her to be
examined or cross-examined on oath on the hearing of the petition.

9. Nothing in this Act shall render any person compellable to Questions tending to

? . . . criminate.
answer an stio to ¢ 3 .
answer any question tending to criminate himself 16 Vie. No. 14, 5. 3.

~ 10. No witness in any proceeding in the Supreme Court in its questions tending to
matrimonial causes jurisdiction, whether a party to the suit or not,show adultery.
shall be liable to be asked or bound to answer any question tending to 3¢ Yie No- 9
show that he has been guilty of adultery, unless he has already given s vic No. 36, s. 9.

evidence In the same proceeding in disproof of his alleged adultery.

11. No husband shall be competent to disclose any communication Communications
made to him by his wife during the marriage, and no wife shall be com- “_‘)‘““_g m“““‘ge'4
petent to disclose any communication made to her by her husband 22 Vie. No. 7, 8. 4.
during the marriage :

- Provided
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Jones v. Jones. Provided that this section shall not apply, in any proceedlng
7NSW.R. (Div.) 9. in the Supreme Court in its matrimonial causes jurisdiction, to any
husband and wife who are both parties to such proceeding.

Persons may be 12. Any person present at any legal proceeding wherein he might
:;g;;‘;ff withouta 1ave been compellable to give evidence and produce documents by
92 Vie. No. 7, 5. 5. Virtue of a subpeena or other summons or order duly issued and served

for that purpose shall be compellable to give evidence and produce
documents then in his possession and power in che same manner, and
in case of refusal shall be subject to the same penalties and liabilities
as if he had been duly subpcenaed or summoned for that purpose.
Witnesses failing to 13. (1) Where any person duly bound by recognisance or served
;Zt;“d tlr;“l' with a subpeena to atiend in any Court as a witness at the trial of any
s case, civil or criminal, fails to appear when called in open Court either
at such trial or upon the day appointed for such trial, the Court may—
(@) upon proof of such recognisance or of his having been duly
served with such subpeena, call upon him to show cause why
execution upon such recognisance or an attackment for dis-
obedience to such subpcena should not be issued against him ;
or
(b) upon proof of such recognisance or service, and also that his
non-appearance is without just cause or reasonable excuse,
and upon oath that he will probably be able to give material
evidence, issue a warrant to bring him before the Court to give
evidence at such trial.
Ibid. s. 14. (2) Such proof may be oral before the Court or by affidavit.
Procedure. 14. (1) Every rule or order to show cause as aforesaid may—
Tbid. (a) be made returnable before the Court itself at the then sitting,
or at some future sitting ; or
(b) in respect of the non-appearance of a witness at a circuit court
or on the trial of a case pending in the Supreme Court, be made
returnable in the Supreme Court.
(2) On the return of any such rule or order the Court may
deal with the case as the Supreme Court might and would have done
upon a rule to the like effect issued out of that Court.

PART III.
Means of proof and admissibility of evidence.

Proof of seal, signa.. 15. Whenever by this or any other Act now or hereafter in
ture, and official force—

character dispensed .
with. (@) any certificate ; or

13 Vie. No. 18, 5. 2. (b) any official or public document ;
(¢) any document or proceeding of any corporation or joint stock
or other company ; or _ o (d)
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(d) any copy of or extract from any document, or by-law, or entry
in any register or other book, or of or from any other proceeding,
is admissible in evidence of any paltlcular in any legal proceeding, a
document purporting to be such certificate, document, proceeding, copy,
or extract shall be admitted in evidence, if it purports to be certified «r
sealed, or impressed with a stamp, or sealed and signed, or signed alone,
or impressed with a stamp and signed, as directed by such Act, without
any proof—
(e) of the seal or stamp, where a scal or stamp 1s necessary ; or
(f) of the signature ; or
(9) of the official character of the person appearing to have signed
the same,
and without any further proof therecof.

16. (1) Whenever any book or other docament is of such a public Public books and
nature as to be admiss ble in evidence on its mere production from the documents
proper custody, and no Act exists which renders its contents provable !¢ Vie- ¥o-14.= 9
by means of a copy, a copy thereof or extract therefrom shall be
admissible in evidence, if it 15—

(a) proved to be an examined copy or extract ; or
(b) certified under the hand of the officer to whose custody the
original is intrusted.

(2) Such officer shall furnish such certified copy or extract
to any person applying at a reasonable time for the same upon payment
of a reasonable sum for the same not exceeding fourpence for every
folio of ninety words.

17. Evidence of any proclamation, treaty, or other Act of State acts of State.
of any part of the British dominions, or of any foreign State, may be fbid. s. 7.

(a) proved to be an examined copy thereof ; or

(b) scaled with the seal of such part of the British dominions or of
such foreign State.

18. Evidence of— Private Acts, procla.
. ]ll(ltiOllS, and com-
() any private Act; or missions.

(b) any proclamation or commission issued by the Governor, 13 Vie. No. 16, 5. 4.

may be given by the production of a document purporting to be a copy
thereof, and purporting to be printed by the Government Printer, or
by the authority of the Government.

- 19. (1) Evidence of any statute, code, or other written law of Foreign law.
any part of the British dominions other than New South Wales, or of 55 Vic. No. 5,s. 11
any foreign State, may be given by the production of a printed copy
in a volume of such statute, code, or law, ertther—

(@) purporting to be pubhbhed by the authority of the Government
of such part of the said dominions, or of such State ; or
()
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(b) proved to the satisfaction of the Court to be commonly admitted
as cvidence in the Courts and judicial tribunals of such part
of the said dominions, or of such State.

(2) Evidence of the unwriiten or common law of any such
part of the said dominions, or any such State, may be given by the
production of a book of repoits of cases adjudged in the Courts thereof,
purporting or proved to the satisfaction of the Court vo be authorised
reports.

Judgments, &e. of 20. (1) Evidence of any judgment, decree, rule, order, or other
‘13210 No. 16,5 1 judicial proceeding of the Supreme Court or a Judge thereol in any
TP T Jurisdiction may be given by the production of a copy thereof certified
uader the hand of the proper officer of such Court in such jurisdiction.

(2) The proper officer within the meaning of this section—

(@) in the equicable jurisdiction of such Court is the master or deputy
registrar in equity.

(b) in the bankruptey jurisdiction of such Court is the registrar or
chief clerk in bankruptey ;

(¢) in the matrimonial causes jurisdiction of such Court 1s the registrar
or the deputy registrar in divorce ;

(d) in the probate jurisdiction of such Court is the registrar or deputy
registrar of probates; and

{(e) 1in every other case 1s the prothonotary or chicl cleric of such

Court.
J;l_d.gments, &c., of 21. Evidence of —
f'i’;‘etl‘giiég{f’r‘;’” and (a) any judgment, decree, rule, order, or other judicial proceeding
15 Vie. No. 14, 5. 7. of any Court of justice out of New South Wales; or
(b) any affidavit, pleading, or other legal document filed or deposited
in any such Court,
may be given by the production of a copy thereof—
(¢) proved to be an examined copy thereof ; or
(d) sealed with the seal of such Courv; or
(e) signed by a Judge of such Court, with a statement in writing
attached by him to his signature on such copy that such Court
has no seal, and without any proof of his judicial character or
of the truth of such statement.
P.oceedings in 22. (a) Any petition or copy of a petition in bankruptcy ; or
Ef’tf“pécy'w (b) any order or certificate or copy of an order or certificate
. 148 made by any Court having jurisdiction in bankruptcy ; or

(¢) any instrument or copy of an instrument, affidavit, or
document made or used in the course of any bankruptcy
proceeding, or other proceedings had under the Bankruptcy
Act 1887, or any Act amending the same,

shall be admissible in evidence if it 13

(d) sealed with the seal of any Court having jurisdiction in

bankruptey ; or (e)
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(e) signed by any Judge thereof ;
(f) certified under the hand of any Registrar thereof.
23. (1) Where it is necessary to prove any of the following facts— Convictions,

N . acquittals, and other
(@) the conviction or acquittal before or by any Court or Judge or judicial procecdings.

justice of any person charged with any offence; or 16 Vie. No. 14, s. 8.

. 22 Vie. No. 7, 53. 7,
(b) that any person was sentenced to any punishment or pecuniary g7g' ' >
fine by any Court or Judge or justice; or 46 Vie. No. 17,

o 8. 338, 359, +42.
(¢) that any person was ordered by any Court or Judge or justice to ™ *% ™

pay any sum of money ; or

(d) the dependency or existence at any time before any Court, Judge,
justice, or other official person, of any suit, action, trial, pro-
ceeding, inquiry, charge, or matter civil or criminal,

evidence of such fact may be given by the production of a certificate under
the hand of—
(¢) any such Judge or justice or official person; or
(f) the clerk of such Clourt ; or
(9) the officer having ordinarily the custody of the records, or docu-
ments, or proceedings, or minutes of such Court or Judge or
justice ; or
(1) the officer having ordinarily the custody of the records of a C'ourt
of Quarter Sessions, in the case of any conviction which has been
transmitted by any justices to such Court; or
(7) the deputy of such clerk or officer,
showing such fact, or purporting to contain the substance, omitting the
formal parts, of the record, indictment, conviction, acquittal, sentence,
or order, or of the proceeding, inquiry, charge, or matter in question :
Provided that the time and place of such conviction, acquittal,
sentence, or order, or of such suit, action, trial, proceedm Inquiry,
charge, or matter are stated in such certificate, Wlth the tntle of such
Court or the name of the Judge or justice or official person before or by
whom 1t was had, or passed, or made, or pending, or existing.

(2) During the sitting of any Circuit Clourt, the Judge’s asso-
ciate, or oiher officer there actln(r as clerk of assize, shall, in respoct of
all proceedlngs at such sitting, be “deemed for the purposes ‘of this section
to be the officer having ordinarily the custody of the records of such Court.

(3) Any such certificate, stating that the person signing the
same has ordinarily the custody of the rccords or documents or pro-
ceedings, or minutes referred to therein, shall be evidence of thau fact.

(4) Any such certificate showing such conviction, acquittal,
sentence, or order shall also be evidence of the particular offence (r
matter in respect of which the same was had, or passed, or made, if
stated in such certificate. ‘ (5)
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(5) Any such ceruidcate showing the dependency or existen-»
0" any such suit, acilon, trial, prozeeding, inquiry, charge, or matter
shall also be evidence of the particular navure and oceasion or ground
a1d cause tvherecd, if siated In such certificate.

(6) Any such ccrtificate purporiing to contain the sabstance,
on 1iting the formal paris, of any record, indicument, conviction, acquithal,
sertence, or order, or of any prozeeding, inquiry, charge, or matar a3
af -resaid, shall also be evidence of the maiters stated in such certificatoe.

D woons. (7) Every s amnmazy conviviion shall be presumead not ¢ have
463\%& No. 17, been appealed {rom undl the contrary is shown.

8. J00.

Signatures of judg 24, Judicial notice shall ba taken ol the sigaature of —

and officers of
Supreme Court.

13 Vic. No. 16, s. 3.

(a) any Judge of the Supreme Couri; or
(b) the prothonotary or chief clerk of such Court ; or
(¢) the master or deputy registrar in equicy ; or
(d) the regisirar or chief elerk in bankruptey ; or
(e) the regisirar or deputy registrar in divoree ; or
(/) the regisirar o deputy regis:rar of probates :
Provided such signature purporis wo he attached or appended to any
decree, order, certificate, or ocher judicial or official document.

Justices of the peace. 25. The words *‘justice of the peace” or the letters “J.P.”
17 Vie. No. 39, 5. 12, after the signwaure to any magisterial act shall be evidence that the
person whose signature it purports to be is in fact a justice of the peace.

Letters patent and 26. (1) Every entry or copy—

Crown grants. N . . .

11 Vic. No. 38, (6) kept as of record or for public or official purposes in the office
preamble, and s. 1. of the Colonial Secrctary or of the Registrar-General ; and

'b) purporting to be an entry or copy of any letters patent or deed
of grant from the Crown by which any land in New South Wales
has been granted to any person for any estate or interest.

shall, if such leiters patent or deed of grant be not produced in evidence,
be deemed and taken to be of the same force and effect as the original
letters patent or deed of grant under the seal of the Colony duly recorded
and signed by the Governor.

(2) A copy of any such entry or copy, certified under the
hand of the Colonial Secretary or the Regisirar-General, shall have the
same force and effect for the purposes of evidence to all intents and
purposes whatsoever as if the original letters patent or deed of grant
had been produced in evidence.

Ibid. s. 2. (3) For every such certified copy, a fee at the rate of one

shilling and three pence for every folio of seventy-two words shall be
charged previously to the delivery of the same. o7
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27. Where by any Act, power to make by-laws or regulations By-laws and
is conferred upon any person or body, any printed paper purporting to ;‘("‘\‘II““‘;“ .
be such by-laws or regulaiions, and to be printed by the Government g5
Printer, shall in any criminal procecding be evidence—

(a) that by-laws or regulaiions in the words printed in such paper
were duly made by such person or body ; and

(b) that such by-laws or regulations have been approved of or
confirmed by the Governor, if they appear by such paper to
have bcen so approved of or confirmed.

28. (1) Secondary cevidence ol any deed regisiered in the office Regist red deeds,
of the Registrar-General under the provisions of any Acv may be given "“:,l."."“\‘,‘l“’;‘(’j“{“"lll;'
by the produciion of— Sa 0

(a) the certified copy of such deed {lel in such office, if produced
by the Regisirar-General or depuvy regisirar, or any clerk in
such office appoinied by the Regisirar-General for that purpose ;
or

(0) an office copy of such ceruied copy, if reasonable notice in
writing has been given to the adverse party by the party pro-
ducing the same.

(2) Evidence of the contenus of any memorial of a deed s»
registered in such office may be given by the produciion of an office
copy of such memorial, if such notice as aforesaid has been given.

29. (1) The probate of any will or letters of adminisiration with Probate and letters
the will annexed shall be cvidence of the due execution of such will ff\fff{"“\i"Stl"g“(’“'n
upon all questions concerning real estave in the same manner and togy o
the same extent as heretofore concerning personal estave. 54 Vie. No. 23, ss. 1,

(2) The copy aitached or annexed %o such probaie or letiers 2!
of administration, purporting to be a copy of such will, shall be evidence
of the contents of such will.

(3) Where any will has been registered in the office of the
Registrar-General under the provisions of any Acu, the certified copy
of such will filed in such office, if produced by the Registrar-General
or deputy-registrar, or any clerk in such office appointed by the Registrar-
General for that purpose, shall be secondary evidence of the contents of
such will.

(4) The probate of any will or letéers of administration shall
be evidence of the death and the date of the death of the testator or
intestate.

(5) In this section, the expression * probate of any will or
letters of administration ” includes—

(a) an exemplification of probaic or of letters of adminisiration ; and

(b) any document accepied as sufficient in lien of such exempli-
fication by the Supreme Court in its probate jurisdiction, or
by the Probate Judge under any law for the time being; and

(¢) an order to collect granted to the curator of intestate estates.

30.

‘ -
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Births, marriages,
and deaths.

19 Vie. No. 30, s. 16.
19 Vie. No. 34, ss. 10,

19.

55 Vie. No. 3, s. 8.

55 Vie. No. 3,s. 9.

Lost and destroyed
registers.

19 Vie. No. 34, s. 10.

Bigamy.
46 Vic. No. 17,
s. 334,

Companies,
incorporation,

registration, &ec.
35 Vie. No. 5, 5. 10.

52 Vie. No. 14, s. 6.

Ship’s articles and
register.

11 Vie. No. 46, s. 3.

Machine copies.
22 Vie. No. 7, 8. 6.
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30. (1) (@) A copy of a register, or of an entry in a register,
certified under the hand of the Registrar-General or any deputy
or district registrar: or

(D) a certificate under Lhe hand of such Registrar-General or deputy
or district registrar, and sealed or stamped with the seal or
stamp of his office,

relating to any birth, marriage, or death, shall be evidence—

(¢) of the fact of such birth, marriage, or death ; and

(d) of the particulars contained in such copy or certificate respecting
such birth, marriage, or death ; and

(e) 1n the case of a marriage, that it has been duly celebrated.

(2) A certificate of the birth, marriage, or death of any person
in any pari of the British dominions other than New South Wales, if it
purport to be issued by the officer authorised by the law in that behalf
of such part of the said dominions, shall be evidence of the matters stated
in such certificate, without proof of the seal or stamp or signature, or of
the official character of the person appearing to have signed the same.

(3) A certificate under the hand of the Registrar-General that
any original register of births, marriages, or deaths for any specified
period and for any particular district is lost or destroyed shall be con-
clusive evidence of that fact.

31. On the prosecution of a person for bigamy, the first marriage
shall not be proved by the evidence of the wife or husband of such
marriage alone.

32. (1) Evidence of the incorporation or registration of any trading
society or company, whether {foreign or otherwise, may be given by
proof that such socicty or company carried on business within New South
Wales or elsewhere, as the case may be, under a certain name or style.

(2) Anv copyv of or extract from any document kept and
registered at any office for the registration of jont stock companies in
England, Scotland, or Ireland, or in any of the Australasian Colonies,
certified under the hand of the registrar or an assistant registrar, shall
be evidence of equal validity with the original document.

33. When any ship or vessel has been arrested under any process
1ssuing ont of the Vice- Admiralty Court, a copy proved to be a true
copy of—

(ct)
(b)

shall be evidence in any legal vroceeding of the contents of such articles
and the signatures thereto, or of such register, as the case may he.

the ship’s articles of such ship or vessel and the signatures theveto ;
or of

+ such shi rossol

the register of such ship or vesse

84. When any writing has been copied by means of any machine
or press which pioluces a Fac-simile i impression ov copy of such writing,
such
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such impression or copy shall, upon proof to the satisfaction of the Court
that the same was taken or made from the original writing by means of
such machine or press as aforesaid, be evidence of such writing without
any proof that such impression or copy was compared with the said
original, and without any notice to produce such ortginal.

85. It shall not be necessary to prove by the atbesting witness sttesting witnesses.
any instrument to the validity of which attestation is not requlslto. 20 Vie. No. 31, 5. 14,
Such instrument may he proved by admission or otherwise as if there ZG::E, N
had been no attesting witness thereto. 360, '

86. Where any writing or signature is in dispute, the same mav((m,p”mn of
be compared with any other writing or signature, proved to the satis- disputed writing.
faction of the Court to be genuine ; “and such last-mentioned writing or 20 Vie. No. 31, s 15.
. " . 22 Vie. No. 7, s. 1.
signature, together with the evidence of witnesses respecting the same oo %
shall be evidence of the genuineness or otherwise of the writing or cignature s. 360. ’
in dispute.

37. Depositions taken on the preliminary or other investigation pepositions on ons
of any charge of felony or misdemcanour may be read as evidence on ehange admisible on
the trial of the accused for any other offence although of a higher or . o ‘\0_ 13
different nature, if they would be admissible on his trial for the offence s. 332 ’

n respect of which they were taken : and such depositions may be proved
in the same manner as if the accused were on trial for that ofience.

38. (1) No confession, admission, or statement shall be received Confessions, &e.
in evidence against an accused person in any criminal proceeding if 1t 22 Vie. No. 7,5 11
has been induced— j“‘,;}'i(‘; No. 17,

(a) by any untrue 1‘0p1‘(*&;(*11‘L(1t'i()n made to him; or e
(b) by any threat or promise held out to him by the prosecutor or
some person in authority.
(2) Every confession, admission, c¢r statement made after any
such representation or threat or promise shall be deemed to have been
induced thereby unless the contrary be shown.
(3) Provided that no confession, admission, or statement by
the accused shall be rejected by reason of his having been told by a
person in authority that whatever he should say might be given in
evidence for or against him.

39. No crlmmatlnn statement by the accused, offered in evidence criminating state-
in any criminal proceedm(T if the same was made Voluntarlly, and before ments on oath.
any charge of felony or misdemeanour preferred against him, shall be i s 36l
rejected because of the statement having been on oath.

49. (1) Every declaration by a person since deceased shall be Dying declarations.
admissible in evidence in any criminal proceeding in any case where 46 Vic. No. 17,
a dying declaration is now admissible, if the declarant was at the time® **"
aware of his danger, and on the whole believed that he would shortly
die, although he entertained some degree of hope.

(2) No such declaration, it otherwise admissible as a dying
declaration, shall be excluded because of its having been or purporting
to be on oath. 41.
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Witnesses of 41. (1) Everv witness examined in any criminal proceeding as
Zl(;“"f"t’f\rj . to character, whether of the accused or of any other parson, may give
Y evidence, not only as to the general repute of such person, but also as

to the witness’s own knowledge of his h‘lbltb, disposition, and conduct.
(2) But no withess 1in any such pLoJ,Vd!nﬂf shall bz allowed
to state that he would not believe another on his oath.
(3) Evidence as to the characier of the accused shall in all
cases be received and dealt with as evidence on the question of his guilt.
Actions for broach of 42. The plaintiff in an action for breach of promise of marriage
promise of marrirge. N . 1 . ot . o
40 Vie. No. 8. s, 1. shall not recover a verdict unless his or her vestimony 1s corroborat:cd
by some other material evidence in support of such promise.
Impounding 43, Whea any document is received in evidence by virtue of
documents. i1t . L taas
13 Vie. No. 16, s, 5. LMIS Act, the Court admilting the same may, on the request of any
16 Vie. No. 14, s, 11, Party against whom the same has been s recelved, direct that the same
shall be impounded and be kept in tlm custody of som= offizer of the
Court or other proper person for such period (ml subject to such con-

ditions as such Court thinks fit.

PART IV.
Bankers’ books.
Entries in bankers’ 44. Subject to the provisions of this part of this Act, a copy of
books. any entry in a banker’s book shall be evidence of such entry, and of
55 Vic. No. 4, 5. 3 Y y Y
-0 ® 52 the matters, transactions, and accounts therein recorded.
Proof that hook is a 45. (1) A copy of an entry in a banker’s book shall not be received

banker’s book.

Toid s 4 in evidence under this part of this Act, unless 1t be first proved—

(@) that the book was, at the time of the making of the entry, onc
of the ordinary books of the bank; and
(b) that the eniry was made in the usual and ordinary course of
business ; and
(c) that the book is in the cusiody or control of the bank.
(2) Such proof may be given by a partner or officer of the
bank, and may be given either orally or by affidavit.
Verification of ccpy. 46. (1) A copy of an entry in a banker’s book shall not be
55 Vic. No. 4, 5. 5. peceived in evidence under this part of this Act unless it be further
proved that the copy has been examined with the original entry and
1s correct.
(2) Such proof shall be given by some person who has examined
the copy with the original entry, and may be given either orally or by

affidavit.
Affidavits when 47. Any affidavit to be used under the provisions of this part of
admissible in : . s : : oL Lo . ¢
ovidonco. this Act shall be admissible in evidence if it purport to be sworn before
Ibid. s. 6. a commissioner or other person authorised to take affidavits.

48,
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48. In any criminal proceeding in which it i3 necessary €5 prove— cim
. . . oo fing,
(a) the state of an account in the books of a bankiny eorporati ny . o 1,
or company ; or 8. 333,
(h) that any person had noi an azcoun’ or any fuads to his cred ¢
in such books,
15 shall not be necessary to produce any sush book, but evidenz: of tle
s ate of such account, or that no such account or funds exisied, may e
given by any officer or clerk of such corporation or com»nany who has
examined such books.
49. A banker, or officer of a bank, shall not, 1n any 123 proze2ding ¢uses in which
to which the bank is not a party, be compellable— b nker, &e., no

comoellable to
(@) to produce any banker’s book, the contents of which can Te »olwe book &e.
proved under this parv of this Acv; or 5 Vie. No. 4, 5. 7.
(b) to appear as a witness vo prove the matters, vransactions, and
accounts therein recorded,
unless by order of a Judge of the Supreme Court made for special cause,
50. (1) On the application of any party to a legal procezding, fnssection of
the Coutt or a Judge of the Supreme Court may order that such pariy bnkers' book..
. . B f . . . hr 3
> at liberty to inspect and take copies of any entries in a banker’s book P/ * %
relating to the matvers in question in such proceeding.
(2) An order under this section may be made cicher with or
without summoning the bank or any other party, and shall be served
on the bank two clear days before the same 1s to be obeyed, unless the
Court or Judge otherwise directs.

o1. (1) The costs of— Costs.

(a) any application to a Coutt or Judge under or for the purposcs Iid. s.9.
of this part of this Act; or of
(b) anything done or to be done under an order of a Court or Judge
made under or for the purposes of this part of this Act,
shall be in the discretion of the Court or Judge, who may order the same
or any part thereof to be paid to any party by the bank where the same
have been occasioned by any default or delay on the part of the bank.
(2) Any such order against a bank may be enforced as if
the bank was a party to the proceeding.

52. The Chairman of a Court of Quarter Sessions, or the Judge vistrict Courts, &c.
of a District Court may, with respect to any proceedings in any Court 55 Vic. No. 4, 5. 2.
of Quarter Sessions or in any District Court, exercise the powers of a
Judge of the Supreme Court under this part of this Act.

} ~ PART
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PART V.
Ezamination and cross-examination of witnesses.

How far a party may 53. A party producing a witness shall not be allowed to impeach
discredit his own s credit by general evidence of bad character, but he may if the witness

20 Vic. No. 31, s. 11, i the opinion of the Court proves adverse—
22 Vie. No. 7, 8. 1. (a) contradict him by other evidence ; or
(b) by leave of the Court prove that he has made at other times
a statement inconsistent with his present testimony ;
but before such last-mentioned proof can be given, the circumstances
of the supposed statement sufficient to designate the particular occasion

must be mentioned to the witness, and he must be asked whether or
not he has made such statement.

Contradicting state- 54, If a witness upon cross-examination as to a former statement
ments of adverse  made by him relative to the subject matter of the cause or proceeding,
20 Vie. No. 31,51, and inconsistent with his present testimony, does not distinctly admit
22 Vie. No. 7, 5. 1. that he has made such statement, proof may be given that he did in

fact make it.

But before such proof can be given, the circumstances of the
supposed statement sufficient to designate the particular occasion must
be mentioned to the witness, and he must be asked whether or not he
has made such statement.

Cross-cxamination 55. A witness may be cross-examined as to—
as to previous state- .
ments in writing or (a) a previous statement made or supposed to have been made
deposition. by him in writing or reduced into writing; ot
20 Vie. No. 31, 5. 13, A . i X
92 Vie. No. 7, s. 1. (b) ev1der}ce given or supposed to have been given by him before
46 Vic. No. 17, any justice, o _ _
s. 350. without such writing or the deposition of such witness being shown
. D o
to him.

But if it is intended to contradict him by such writing or deposition,
his attention must, before such contradictory proof can be given, be called
to those parts of the writing or deposition which are to be used for the
purpose of so contradicting him :

Provided always that the Court may at any time during the trial
require the production of the writing or deposition for inspection by the
Court, and may thereupon make such use of it for the purposes of the
trial as the Court thinks fit.

SCHEDULE.
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SCHEDULE.

Reference to Act.

Title or short title.

Extent of Repeal.

5 Vie.

7 Vie.

8 Vic.
11 Vie.

11 Vie.

13 Vie.

16 Vic.

17 Vie.

18 Vie.
19 Vie.

19 Vie.

20 Vie.

22 Vie.

No.
No.

No.

No.

No.

No.

No.

No.

No.

9 ..
16..

16..

14..!

39..

13..
. 30..

34..

31..
7.

An Act for the further amendment of the law
and for the better advancement of justice.
An Act to consolidate and amend the law:
relating to the registration of deeds and other
instruments in that part of the Colony of
New South Wales not comprehending the

district of Port Phillip.

An Act for improving the law of evidence

An Act to facilitate the proof of letters patent
or deeds of grant from the Crown.

An Act to prevent frivolous and vexatious
arrests of ships and vessels or the master:
or commanders thereof by process issuing
out of the Vice-Admiralty Court of New
South Wales.

An Act to amend the law of evidence, and tc
facilitate the admission as evidence of cer
tain official and other documents, and tc
give protection to persons employed in the
printing and publication of papers by the
order or authority of the Legislative Council
or a committee thereof.

An Act to amend the law of evidence. .

The Justices Act Amendment Act of 1853

An Act further to amend the law of evidence. .

An Act to amend and consolidate the laws
affecting the solemnisation of marriage.

An Act for registering births, deaths, and
marriages.

The Common Law Procedure Act of 1857

An Act for the further amendment of the law
of evidence.

Saction 25,

The unrepealed part of
section 13, anl sec-
tions 24 and 3.

The whole.
The whole.

Section 3.

Sections 1, 2, 3, 4,
and part of section b,
from “Provided also”
to the end of the sec-
tion, inclusive.

Sections 1, 2, 3, 4,5, 7,
8,9, part of section 11,
from “and whenever”
to‘“seem meet,” inclu»
sive, and section 12.

Part of section 12,
from “and the words
justice of the peace ”
to the end of the
section, inclusive,

Section 1.

Section 16.

Part of section 10, from
“and all certificatcs
or certified coples fo
sealed” to the end
of the section, inclu-
sive, and section 19,
Sections 11, 12, 13, 14,
and 15.

The whole, except so
much of section 1 as
refers to the tenth
section of the Com-
mon Law Procedure
Act of 1857, and ex-
cept section 10,
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Reference to Act. |

Title or short title.

Extent of repeal,

24 Vie.
36 Vie.
40 Vic.
46 Vie.

46 Vic.

51 Vie.

52 Vie,

51 Vic.
55 Vie.

55 Vie.

53 Vic.

56 Vie.

No.
No.
No.
No.

No.

No.

No.

No.
No.

No.

No.

No.

16..

17..

[

Proof by Declaration Abolition Act of 1861 ..
Matrimonial Causes Act. .

Evidence Further Amendment Act, 1876
Evidence in Summary Convictions Act

Criminal Law Amendment Act of 1883

Bankruptey Act, 1887

Companies Act of 1883 ..

Probate Act of 1890
Bankers’ Books Evidence Act, 1891

Criminal Law and vidence Amendment Act
of 1891.

Children’s Protection Act, 1892

The whole.

Sections 11, 13, 14, and
317.
Section 1.

The whole.

Sections 348, 350, the
proviso to section
351, sections 352,
353, 354, 357, 358,
so much of section
359 as relates to the
custody  of records
during the sitting of
a Circuit Court, sec-
tions 360, 361, part
of section 442, from
“and whenever” to
the end of the section,
inclusive, and section
472

Section 146,

Part of section 6, from
“and any copy” to
the end of the section,
inclusive.

Section 21,
The whole.

Scetions 6, 8, part of
section 9 down to and
including the words
“signed the same,”
and sections 10 and
11.

. I Section 23.

" Matrimonial Causes Procedure Amendment Act Section 9.

Act



