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An Act to amend the *“ Probate Act of 1890™;
and to give greater facilities for the issuce
of probate and letters of administration
in small estates. [13th June, 1893. ]

THEREAS it is expedient to amend the “ Probate Act of 1890,”
and to provide greater [acilities for granting probate and letters
of administration in small estates: Be it therefore cnacted by the
Queen’s Most Excellent Majesty, by and with the advice and consent
ot the Legislative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of the same, as
follows :—
1. This Act may be cited as the ¢ Probate Act of 1890 Amend-
ment Act.”

PART T
Distribution of Property under an Intestary.

2. Whereas doubts have arisen as to the construetion of sections

In infestate estate of thirty-two and thirty-three of the ¢ Probate Act of 1S9, it is hereby

wife,

declared that, sub](ct to the provisions of this Aect, the hushand is
entitled in the intostate estate of his wife only to the share or interest
specified



1893. 56" VIC. No. 30. 115

Probaz‘e et of 1‘3()0 Am(’nduzmzz‘

specified in section thirty-three, and the residue of the estate is
divisible among the next of kin as in the case of the estate of a

hushand dying intestate and leaving a widow him surviving.

3. Where the net value of the real and personal property of an Estates under £500
intestate dying without issue shall not exeeed the sum of five hundred v f‘;"qﬁ:’ngm‘(‘i‘;“}' o
pounds, the whole of the said property shall pass to the hushand ot issue. 53 and 54

wife, il any, ol such intestate, as the case may be. Vie, e, 29, see. 1,

Where the net value of the real and personal property of an In estates over £500
intestate dying without issue shall exceed the sum of five hundred }:‘::Ei“fh‘;‘w‘:‘hl‘o
pounds, the hushand or wife, as the case may be, ol such intestate £500 it no issue.
shall be entitled to five hundred pounds part “thereol absolute ly and £ =
exclusively, and shall have a charge upon the whole of such re: U and
personal property for such five lundred pounds with interest thercon
from the date of the death of such intestate at the rate of four

1)()11]1(1% ]DC]‘ centum per annuimn until l)fl\'lll(ﬂlt

The provision for the hushband or wife intended to be made Avove provision to
by se cimn fowr of this Act shall be in addition and without prejudice 7 l‘l‘L :ﬂdl“tlj’x‘(‘h}:"
to hiis or her interest and share in the residue of the real and personal ,,
property of such intestate remaining after the payment of the sum of
five hundred pounds in the same way as if such residue had heen
the whole of such intestate’s real and personal estate, and this Act
had not been passed.

The net value of sueh veal and personal property as afore- Net value.
said, shall be ascertained by dedueting from the gross value thercot all £2. see. 6.
debts, funeral and 1(‘\hll]l(‘nt(u'V expenses of the mtcsmte, and all other
Tawful labilities and charges to which the said real and personal
proporty shall be subjecet.

Where the net value of the real and personal property of hnestates under
an int(‘s‘mto leaving infant issue shall not exceed five hundred pounds, £340 Judao may
the Judge may, on the petition of such infants, or any of them, or of expenditure of
any person on their behalf, authorise the administrator of the estate ::}’U‘I'ffeii:‘c‘fi“‘((‘_
to expend the whole or any portion of the share of such infants, or
any of them, in their respective maintenance, advancement, or educa-
tion, and such authority may be given in respect of the infant issue of
intestates who died bhelore the passing of this Aect.

PART TIT.
Probate and Adininistration of Small Istales.

8. Tor the purposc of receiving applications for probate or District Agents fo
administration under this Act, the Judﬂ‘e may appoint such person as :;‘1";‘fr‘fnf}l’},’}('{;’f‘t“fgo.
he may think fit in any town b(‘) ond thn'fy miles Trom Svdney, where
a District Court is held, to act as District Agent for the Registrar of
Probates.

9. All District Agents may for the purposes of this Act Power to administer
administer oaths and take declarations and affirmations, and excreise o¥th=
any other powers which can be excrcised by Commissioners of the
Supreme Couwrt; and applicants under this Aet may be sworn, and
may exccute all necessary documents before a Commissioner of the
Supreme Court.

10. The provisions of the “ Stamp Dutics Act Amendment Acet Srunp Duties Act
of 188G shall not apply to cstates of deccased persons shown not to ™% *PPb
exceed two hundred pounds gross value.

11.
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11. In all cases where a person shall die leaving property
not exceeding three hundred pounds in value, application for
probate or administration may be made direct to the Registrar; or, if
the fixed abode of the deceased at the time ol his death shall have been
more than thirty miles from Sydney, then to the Distriet Agent for the

Legistrar nearest to such place of abode.

12. The Registrar or Distriet Agent shall. upon being satisfied
as to the identity and the vicht of the a ppll(-‘m‘r to administer the
estate of the deceased and the value of the estate, furnish him with all
necessary information for the purpose of cnabling him to {ill up the
advertisements, affidavits, and  documents necessary for obtaining
probate or letters of administration, as the ease may be, and may
swear the applicant and every deponent, and attest the exeeution of
the adminstration bond, and shall veceive payvment of all proper fees
fixed or to be fixed by rule of the Supreme Court in connection with
the application.

13. The District Avent shall forthwith transmit to the Registrar
all nm_d(l\'lts, docuuments, and fees received by him, and upon receipt
of the probate ov letters of administration shall deliver the same to the
applicnnt upon demand.

The Registrar shall. upon heing satisfied with the sufficieney
of the (\\'1dence in support of Ilm ‘ll)phcatlon, and that the estate does
not exceed three hundred pounds in value, and that no eaveat has been
entered against the application, and that no will has been deposited
with the Registrar-General (search fer which it shall be his duty to
make), and that the fees have heen duly paid, cause probate or letters
of administration (as the case may ho) to be issued and delivered to
the applicant on demand, or shall forward the same to the Distriet
Agent, for delivery by him to the applicant, and such probate or
letters of administration shall he issued in the name and under the
seal of the Court.

15. In any case where the Registrar is not satisfied as aforesaid,
he shall state the matters in respect of which he is not satisfied cither
to the applicant or to the District Agent transmitting the application,
and such Agent shall then inform the applicant nccordmﬂlv, and shall
take such further steps ax may be proper to enable the applicant to

satisfy the Registrar in respeet of such matters.

16. In no case shall the Registrar be under any obligation by
reason of this Act to deal with any application which he may think
proper to be dealt with by the Judge, or to be placed in the hands
of an attorney, solicitor, or proctor.

PART T1T1.
Geweral Mallers.

A caveat may be withdeawn at any time with the leave of
the Judge, subject to such ovder as to costs or otherwise as he may
direct, .‘md the person applying for probate or administration may, it
he think fit, summon the caveator to attend before the Judee to show
cause why the caveat should not he removed, and it shall be lawful
for the Judge on proof that the caveator has heen summoned, to make
such order in the premises or otherwise as may seem fit.

18, The Court may grant administ ation of the estate of an
infestate person to the hushand or widow or to one or more of the
next of kin of the deccised person, or to the husband or widow
conjointly with one or more of the next of kin:  Provided that any
person to whom administration shall be granted shall he of the full

aee
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age of twenty-one vears.  And in case theve shall be no sueh person,
or no such person within the Jurisdietion of the Cowrt, who shall hee
qualified as aforesaid, or who being so qualified shall be in the
opinion of the Conrt fit to he so trusted, or who shall when dudy cited
appear and pray for administration, then administration may be
granted to any person or persons whether ereditors or not of the
deceased that the Cowrt shall think fit.

19. In the administration of the estate of every persen who Altspecialty and
shall die alter the passing of this Act, all the creditors of every simple contct
deseription of such person shall bhe treated as standing in equal equal degree.
degree and be paid accordingly out of the assets of such deceased 82 and 83 Vie, cap.
person whether such assets are lecal or equitable, any statute or law 16
to the contrary notwithstanding : Provided always that this Aet shall
not prejudice or affect any 11101"(;;':1g'(‘, lien, charge, or other security
which any ereditor may hold or be entitled to for payment of his debt :

Provided further that nothing hereincontained shall affeet the provisions
of any Acts protecting life assurance or other policies ngainst ereditors.

20. When any real estate not under the provisions of the = Real gxecutor may sign
Property Aet” is devised to any person by a will duly proved undep ieknowledanent i
the provisions of the ¢ Probate Act of 1890, the executor of the will i T coneaee.
or the administrator with the will annexed may, as such exccutor or
administrator, instead of executing a conveyance, sign an acknowledg-
ment in a form to be prescribed by rule of the blll)l‘(‘lll(, Court here l)\
authorised to be made in that behalf, that the devisee is entitled to sueh
real estate Tor the estate for which the same 1s devised to him, which
acknowledgment may be registered under the ets in foree regulating the
1031.\tmtmn of deceds ; and upon registration of such acknowle dgment
as aforesaid such real extate shall vest in the devisee for sueh estate as
aforesaid in the same way and subject to the same trusts and liabilities
as if the exeeutor or administrator had executed a conveyanee of the
same.

21. Il the executor or administrator shall, after request I summary application
writing, negleet or refuse to sign such acknowledgment, or to exceute a forleges se.
conveyance of land devised to the devisee, or to pay or hand over to the
person entitled any legacy or residuary b(‘qu(‘st sich devisee or person
may apply by summons to the Judge calling upon such exceutor or
administrator to show cause why he should not comply with such
request, and the Judge may make such ovder in the matter as he may
think right.

22. If upon motion by a surety to an administration bond f Surcty may apply to
appear to the Probate Judge that the estate is heing wasted, or is in the Gowt forrelict.
danger of being wasted, or that the surety is l)mnﬂ' in any way
pre ]u(h('( «l, or in danger of being prejudiced, by the act or default of
the person adnmn\((nn"‘ the estate, the said Judnv niay erant such
reliet as he may think m, and for the purpose of m: king sueh relief
effectual may have and exercise all the powers and jurisdiction of o
Cowrt of Lquity.

23. From and after the decease of any person dying festafe Property to vest in
and until probate or letters of administration ‘with the will annexed l“)r](‘)‘{w'”'i“‘:f“‘ lt
shall be granted in respect of his estate his real and personal estate amministration with
shall vest as is provided by scetion thirty-nine of the < Probate Act Willamesed.
of 1890,” in the case of persons dying intestate.

21. When an executor or administrator has given notice i Climsbarred against
accordance with section twenty-nine of the “Trust Property Aet of “‘M'y""”’l ‘lf:;"‘:i’:l“‘“'
1862, and a claim against the estate is sentin to him, he may, if he e,
dispute the claim, serve upon the person by whont or on whose
behalf the claim was sent in o notice calling upon him to take
proceedings to enforee his claim within a period of six months, and
to duly prosecute the same, and if after the said period of six

montlis
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months has expired such person as aforesaid does not satisfy the Comrt
that he is duly prosecuting his claim, the Court may, on application
by the exceutor or administrator, make an order barring the claim
against the executor or administrator, subject to such conditions as
may scem just, or may make such other order as the Court may think
fit: Provided that nothing in this section shall prejudice the rvight
of any creditor or claimant to follow the estate or any part thereof into
the hands of any person who may have received the same.

25. This Act shall be read with and form part of the «“ Probate
Act of 1890.”

26. Scetion sixteen of the “Probate Act of 1890 is amended
by substituting the word fifteenth for the word thirteenth.

27. Sections twenty-six and fitty-three of the “ Probate Act of
1890 7 ave hereby repealed.




