
Act No. 19, 1913. 

An Act to cons t i tu te a public t rus tee ; to pre­
scribe his powers and d u t i e s ; to amend the 
Wil ls , Probate and Adminis t ra t ion Act, 1898, 
the Adminis t ra t ion (Validating) Act, 1900, 
and the Adminis t ra t ion A m e n d i n g Act, 1906 ; 
and for purposes consequent thereon or 
incidental there to . [15th October, 1913.] 

BE it enacted by t he K i n g ' s Most Exce l l en t Majesty, by and. with 
t he advice and consent of t he Legis la t ive Council and. Legis la t ive 

Assembly of N e w South Wales in P a r l i a m e n t assembled, and by the 
au thor i ty of t he same, as follows :— 

P A R T I . 

P R E L I M I N A R Y . 

1 . This A c t m a y be cited as t h e " Publ ic Trus tee Ac t , 1 9 1 3 , " 
a n d shal l be cons t rued wi th the Wi l l s , P roba te and Admin i s t ra t ion 
Ac t , l s 9 8 (hereinaf ter called t he Pr inc ipa l A c t ) , t h e Admin i s t r a t i on 
(Val ida t ing) Ac t , 1900 ; and t h e Admin i s t ra t ion A m e n d i n g Act , 1906. 

This Ac t shall commence on t h e first day of J a n u a r y , one 
thousand n ine h u n d r e d and four teen. 

2 . This A c t is divided into Pa r t s , as follows :— 

P A R T I . — P R E L I M I N A R Y — 8 8 . 1-4. 

P A R T I I . — T H E P U B L I C T R U S T E E — 8 8 . 5 - 1 1 . 

P A R T I I I . — P O W E R S , D U T I E S , AND I M M U N I T I E S OF P U B L I C 
T R U S T E E — 8 8 . 1 2 - 1 8 . 

P A R T I V — M I S C E L L A N E O U S — 8 8 . 4 9 - 6 0 . 

3 . T h e e n a c t m e n t s men t ioned in t he Schedule to th is A c t 
are, to t he e x t e n t there in expressed, hereby r epea l ed : 

Prov ided t h a t no th ing in such repeal shall affect t he val id i ty 
of any act or t h i n g lawfully performed or done, or t he l iabil i ty of a n y 
person to pay any fees or charges lawfully imposed by the cura to r or 
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his agents in respect of es ta tes u n d e r adminis t ra t ion b y h i m a t t h e 
da te of t h e commencemen t of this Act , b u t such acts or th ings shal l 
be deemed to have been performed and done, a n d such fees a n d 
charges imposed by t h e publ ic t ru s t ee in t he exercise of his powers 
unde r th i s Act . 

4 . The office of cura tor of in tes ta te estates is abolished, bu t , 
subject to t he provisions of th is Ac t , t h e former powers and dut ies of 
the cura tor shall be exercised and performed by the publ ic t rus tee . 

P A R T I I . 

T H E P U B L I C T R U S T E E . 

Constitution of the office. 

5 . There shall be an office called t he publ ic t r u s t office, 
admin is te red by a n officer called t h e publ ic t rus tee , who shal l be 
appoin ted by t h e Governor. 

6 . (1) The Governor may appoin t some person to ac t as t he 
depu ty of the publ ic t rus tee d u r i n g his illness, suspension, or absence 
from d u t y . 

(2) Such depu ty shall , while so ac t ing , have t he powers 
du t ies a n d liabilities of and be en t i t l ed to t h e same r igh t s a n d 
i m m u n i t i e s as t he publ ic t rus tee , b u t his r emunera t ion shal l no t exceed 
the a m o u n t of salary which t h e publ ic t rus tee is receiving a t t he 
t ime of t he a p p o i n t m e n t of such depu ty , 

(3) N o person shal l be concerned to inqui re w h e t h e r or 
not any occasion has arisen requ i r ing or au thor i s ing such depu ty so 
to act , or as to t he necessity or propr ie ty of such a p p o i n t m e n t ; a n d 
all ac t s or t h ings done or omi t ted by such depu ty shal l be as val id 
a n d effectual and shall have t he same consequences as if t h e same h a d 
been done or omi t ted by t h e publ ic t rus tee . 

7 . The publ ic t rus tee is hereby const i tu ted a corporat ion sole 
u n d e r t h a t n a m e , w i th pe rpe tua l succession and a seal of office. The 
a p p o i n t m e n t of t he publ ic t rus tee and of his depu ty and the i r s ignatures , 
and t h e seal of the publ ic t rus tee , shal l be judicia l lv noticed. 
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8 . (1) The publ ic t rus tee , and any depu ty of t he publ ic t rus tee , 
shall give and provide secur i ty to t h e satisfaction of t he Colonial 
Treasurer for t he due discharge of his dut ies and for t h e due accoun t ing 
for all p roper ty and all moneys and securit ies for money which come 
into his hands or u n d e r his control by v i r tue of his office. 

(2) A n y sure ty found by the publ ic t rus tee , or any d e p u t y 
of t he publ ic t rus tee , may wi thdraw from any fu ture l iabil i ty by g iv ing 
t h e Colonial Treasurer th ree m o n t h s ' wr i t t en not ice of his desire to do 
so, b u t such wi thdrawa l shal l no t affect his l iabil i ty for any breach 
which m a y have occurcd prior to the da te of ac tua l wi thdrawal . 

9 . (1) There shal l be charged in respect of t he dut ies of the 
publ ic t rus tee such fees, w h e t h e r by way of pe rcen tage or otherwise, 
as shall be fixed by regu la t ions he reunder , and such fees shal l be 
collected and accounted for by such persons and in such manne r , and 
shal l be paid to such accounts as shal l be required by regula t ions 
hereunder . 

(2) A n y expenses which migh t be re ta ined or paid out 
of t he t r u s t p rope r ty if the publ ic t rus tee were a p r iva te t rus tee 
shall be so re ta ined or paid, and the fees shall be re ta ined or paid in 
t he l ike m a n n e r as and in addit ion to such expenses. 

(3) The fees unde r th is section shal l be a r ranged from 
t ime to t ime so as to produce a n a n n u a l a m o u n t incidental to t he 
work ing of this A c t ( inc luding such s u m as t h e Colonial Treasurer may 
from t ime to t ime de te rmine to be required to insure the Consolidated 
Revenuc F u n d agains t loss unde r this Act) and no more. 

(4) The incidence of the fees and expenses under tin's 
section as be tween corpus and income shall be de te rmined by the 
publ ic t rus tee . 

Agents of public trustee. 

1 0 . (1) The publ ic t rus tee m a y appoint any person to ac t as 
his agen t for the purpose of admin i s t e r ing any estate, unde r an order 
to collect, and any clerk of pe t t y sessions shall , a t 1 lis request , 
ac t as such agen t wi th in his distr ict for such purposes, and 
wi th , under , and subject to, such powers , condit ions, and l imita t ions 
as shall be contained in such appoin tment . 

(2) Every such agent , n o t be ing a clerk of pe t ty sessions, 
shal l give secur i ty to the satisfaction of t he public t rus tee for the due 
per formance of his dut ies . 

Vesting of property in-public trustee. 

1 1 . (1) Al l orders made by the cour t empower ing the cura to r 
of in tes ta te estates to collect, manage , and adminis ter estates shall , 
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on the c o m m e n c e m e n t of this Ac t , t ake effect as orders of the court , 
empower ing the publ ic t rus tee to collect , manage , and adminis ter 
such estates . 

(2) All proper ty , real and personal , i nc lud ing books, 
documents , moneys , and securi t ies for money, a t present vested in or 
held by or on behalf of t h e cura tor of in tes ta te estates by v i r tue of any 
order made unde r any Ac t , shall on the c o m m e n c e m e n t of th is A c t 
pass to and become vested in the publ ic t rus tee . 

P A R T I I I . 

P O W E R S , D U T I E S , A N D I M M U N I T I E S OF P U B L I C T R U S T E E . 

1 2 . (1) The publ ic t rus tee shal l , subject to t he provisions of 
th is Act and rules made the reunder , be capable of be ing appointed 
and of ac t ing under t ha t n a m e — 

( 1 ) as a t rus tee ; 
(ii) as an executor or adminis t ra tor , inc lud ing adminis t ra tor 

penden te l i te ; 
(iii) as collector of estates unde r an order to co l l ec t ; 
(iv) as a n agen t or a t to rney . 

(2) The publ ic t rus tee shall have all t h e same powers , 
dut ies , and liabilit ies, and be ent i t led to t h e same r igh t s and 
immuni t i e s , and be subject to the control and orders of any cour t as 
a pr ivate person ac t ing in t h e same capaci ty. 

(3) The publ ic t rus tee may decl ine, c i ther absolutely or 
except upon condit ions, to accept any t r u s t or to ac t as executor , 
adminis t ra tor , agen t , or a t torney, b u t shall no t so decl ine on the ground 
only of t h e small va lue of t he t rus t proper ty or estate concerned. 

(4) The publ ic t rus tee shall no t accept any t rus t u n d e r a 
deed of a r r a n g e m e n t for t he b e n e f i t of creditors, nor any t rus t 
exclusively for religious or char i t ab le purposes, nor t h e admin is t ra t ion 
of any es ta te k n o w n or believed by h i m to be insolvent. 

The public trustee as a trustee. 

1 3 . (1) The publ ic t ru s t ee may by t h a t name, or any o the r 
sufficient descript ion, be appoin ted to be t rus tee of any will or set t le­
m e n t or o ther i n s t r u m e n t crea t ing a t r u s t or to perform any t r u s t or 

du ty 



d u t y be longing to a class which he is author ised by this Act to accept , 
and may be so appointed whe the r the will or se t t l ement or in s t rumen t 
c rea t ing the t ru s t or d u t y was made or came in to operat ion before or 
after the pass ing of this Aet , and e i ther as an original or as a new 
t rus tee , or as an addi t ional t rus tee , in t he same cases, and in the 
same manne r , and by the same persons or court , as if he were a 
pr iva te t rus tee , with this addit ion, tha t , t h o u g h the t rus tees or iginal ly 
appoin ted were two or more, t h e public t rus tee may be appoin ted sole 
t rus tee , and no twi ths tand ing the t e rms of the t r u s t or t he will a,s to 
t h e n u m b e r of t rus tees : 

Provided t h a t in cases of estates grea ter t h a n five hundred 
pounds in value, t he publ ic t rus tee shal l no t be appointed as a new 
t rus tee except by or by leave of the Supreme Cour t in its equ i tab le 
jur isdic t ion. 

(2) The publ ic t rus tee shal l not be so appoin ted as a new 
t rus tee where t h e will, se t t lement , or other i n s t r u m e n t c rea t ing t he 
t r u s t or du ty contains a direct ion to the cont rary , nor in any case; in 
which the major i ty of the persons who shall be beneficially in teres ted 
shal l no t consent to such appo in tment unless such cour t otherwise order. 

(3) Not ice of any proposed appo in tmen t of t he publ ic 
t rus tee as a new or addi t ional t rus tee shall where pract icable be given to 
all persons beneficially in teres ted who are resident in N e w South Wales 
and whose addresses are known to t he persons proposing to m a k e the 
appo in tmen t , or, if such beneficiaries are infants , to the i r guard ians , 
and if any person to w h o m such not ice has been given wi th in twen ty -
one days from the receipt of t he notice applies to t he Supreme Court , 
in its equi table jur isdict ion, such court may , if hav ing regard to the 
in teres ts of all the beneficiaries it considers it expedient to do so, 
m a k e an order p roh ib i t ing t he a p p o i n t m e n t being made, provided 
tha t a fai lure to give any such notice shall not inval idate any 
appo in tmen t made unde r this section. 

1 4 - W h e r e the va lue of the t rus t estate does no t exceed five 
h u n d r e d pounds , t rus tees u n d e r a deed or will, whe the r appointed 
before or after t he c o m m e n c e m e n t of th is Act , may , w i thou t applica­
t ion to the said court , unless expressly prohibi ted by the settlor or 
tes ta tor from so doing, and no twi th s t and ing the t e rms of t he t r u s t or 
t h e will as to the n u m b e r of t rustees, appo in t t he publ ic t rus tee (if he 
consents there to) sole t rus tee in the i r place. 

1 5 . Appl ica t ions for t he appo in tmen t of the publ ic t rus tee as 
new or addi t ional t rus tee may be made by motion or in such o ther 

m a n n e r as m a y be provided by rules which the Chief J u d g e in E q u i t y 
is hereby empowered to make . The said cour t may on such appl ica t ion 
m a k e such order as it th inks fit. 

1 6 . (1) U p o n any appo in tmen t of t he publ ic t rus tee under 
any order of t he said court , all the t rus t proper ty in respect of 
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which he is so appointed shall , subject to t h e t rus t s thereof, by v i r tue 
of such a p p o i n t m e n t and wi thou t o ther assurances in t he law, become 
and be conveyed, assigned, and t ransferred, so t h a t t he same shal l 
t he r eupon become a n d be legally and effectually vested in h i m . 

Provided t h a t where any port ion of t he t rus t proper ty is sub jec t 
to t he provisions of t h e Min ing Acts , t h e Crown Lands Acts , or t he 
Real P r o p e r t y Act , 1900, unless the said cour t shall make a ves t ing 
order in respect thereof, t h e necessary and appropr ia te t ransfers shall 
be executed and regis tered so as to t ransfer such proper ty to t he publ ic 
t rus tee , a n d un t i l such transfers are so execu ted and regis tered such 
t rus tees or executors shal l no t be discharged from the t r u s t s in respect 
of such port ions of t he t r u s t p roper ty . 

(2) So often as t h e publ ic t ru s t ee is appointed unde r 
sections th i r t een a n d four teen hereof he shal l have t he same powers, 
author i t ies , a n d discretions, a n d shall , subjec t to t h e provisions of th i s 
A c t and rules m a d e the reunder , ac t as if h e h a d been original ly 
appointed a t rus tee of t he said p roper ty . 

1 7 . W h e r e , by t h e ter ras of an i n s t r u m e n t of t r u s t or a will , 
t h e consent of any person is requis i te to t he a p p o i n t m e n t of a 
t rus tee , and such person refuses to consent to t h e appo in tmen t of 
the publ ic t rus tee to such office, or where the person whose 
consent is so requis i te is an infant , idiot, or lunat ic , or a person 
of u n s o u n d mind , or is absent from the Sta te , or is u n d e r any o ther 
disabil i ty, t h e n such appo in tmen t of t h e publ ic t rus tee m a y be made 
w i t h o u t such consent , if t he said cour t so orders and directs : 

Provided t h a t where any such person whose consent is so 
requis i te is an insane pa t ien t , insane person, or incapable person as 
defined by the L u n a c y Ac t , 189S, t h e n the Mas te r in L u n a c y shall be 
deemed to be t he person whose consent is so requisi te in t he place and 
stead of such insane pa t ien t , insane person, or incapable person. 

The public trustee as executor or administrator. 

1 8 . (1) The court m a y gran t proba te or le t ters of adminis t ra ­
tion of any will or estate to the publ ic t rus tee b y t h a t n a m e , and for 
t h e purpose of admin is t ra t ion t he cour t shall consider t h e publ ic 
t rus tee as in law ent i t led equal ly wi th any other person or class of 
persons to obta in t he g ran t , save t h a t t h e consent or c i ta t ion of 
t h e pub l i c t rus tee shall not be requi red for t he g ran t of le t te rs of 
admin i s t ra t ion to any o ther person, and tha t , in t h e case of in tes tacy 
as be tween t h e publ ic t rus tee and t h e widower, widow, or n e x t of 
k i n of t he deceased, t he widower, widow, or n e x t of k in shal l be 
preferred, unless for good cause shown to t he cont rary . 

(2) 



(2) A n y executor who has obta ined proba te or any 
admin i s t ra to r who has obtained le t ters of adminis t ra t ion, no twi th ­
s tand ing t h a t h e has acted in t he adminis t ra t ion of t h e deceased's 
estate , and n o t w i t h s t a n d i n g the existence of any o the r executor 
or adminis t ra tor , m a y apply to t he cour t for an order t ransferr ing such 
estate to t he publ ic t rus tee for adminis t ra t ion. 

U p o n the m a k i n g of any such order the estate of t he deceased 
left unadmin i s t e red and all r igh ts and obligations in respect thereof 
shall, wi thou t other assurances in the law, become and be conveyed, 
assigned and t ransferred to t h e publ ic t rus tee as executor or adminis­
t ra tor as t he case may be, so t h a t t he same shall t he reupon become and 
be legally and effectually vested in him, and subject to t he provisions of 
th i s Ac t , t he publ ic t rus tee shall have all t he powers of such executor 
or executors , admin i s t ra to r or adminis t ra tors , and such executor or 
executors , adminis t ra tor or adminis t ra tors , shall no t be in any way 
liable in respect of any A c t or defaul t in reference to such es ta te 
subsequen t to t he da te of such order o ther t h a n t h e ac t of defaul t of 
himself or themselves , or of persons o ther t h a n himself or themselves 
for whose conduc t he or they is or are in law respons ib le : 

Prov ided t h a t whe re any port ion of such es ta te is subject-
to t he provisions of t he M i n i n g Ac t , the Crown L a n d s Ac t , or t h e 
Real P rope r ty Act , 1900, the necessary and appropr ia te t ransfers shal l 
be executed and registered so as to t ransfer such proper ty to t he publ ic 
t rus tee , and , un t i l such transfers are so executed a n d registered, such 
executor or executors , adminis t ra tor or adminis t ra tors shall not 
be discharged from t h e t rus t s in respect of such port ions of the es ta te . 

(3) Appl icat ions to t he cour t unde r t he preceding sub-
section may be by motion or in such m a n n e r as may be provided by 
rules which the p roba te j u d g e is hereby empowered to m a k e , and the 
cour t m a y in any case requ i re t he g iv ing of such notices, t h e ci tat ion 
of such persons and the produc t ion of such evidence as it m a y t h i n k 
fit before t he m a k i n g of any such order. 

The public truslee as collector under an order to collect. 

1 9 . (1) W h e n any person who a t t h e t ime of his death was 
domiciled or had p roper ty in New South Wales, dies tes ta te , whe ther 
such dea th occurred wi th in or outside New Sou th Wales, and whe the r 
before or after the c o m m e n c e m e n t of th i s Ac t , t he cour t may , on t h e 
appl icat ion of the publ ic t rus tee , g r an t to h i m a n order to collect t h e 
es ta te of such person in any of t he following cases :— 

(a) W h e r e such person leaves no executor wil l ing and capable 
of ac t ing in execut ion of bis will res ident wi th in t h e 
jur isdict ion. 

(b) Where t he executors named renounce probate of the will of 
t he deceased. (c) 



(c) W h e r e p roba te or adminis t ra t ion c u m tes t amento a n n e x o is 
not applied for wi th in th ree m o n t h s after t h e death of such 
person. 

(d) W h e r e , after the exp i ra t ion of s ixty days from such dea th , 
the re is no reasonable probabi l i ty of appl icat ion be ing m a d e 
wi th in such period as aforesaid. 

(e) W h e r e t he es ta te or any portion thereof is l iable to waste, and 
the executor— 

(i) is absent from the locality of the e s t a t e ; or 
(ii) is no t known ; or 

(iii) has not been found ; or 
(iv) requests t h e publ ic t ru s t ee in wr i t ing to app ly for 

such order. 
(f) W h e r e the es ta te or any port ion thereof i s — 

(i) of a perishable n a t u r e ; or 
(ii) in danger of being lost or destroyed. 

(g) W h e r e grea t expense may be incurred by reason of delay. 
(2) The cour t may in any case require the publ ic t rus tee 

t o — 
(a) give such notices, or 
(b) cite such persons, or 
(c) produce such evidence 

as i t m a y th ink fit before g r an t ing the order applied for, and may 
m a k e such order for a l imited t ime , or l imited to a port ion of the 
es ta te or otherwise. 

2 0 . (1) An order to collect the es ta te of any deceased 
person shall give to the publ ic t rus tee t he same powers , r igh ts , 
immuni t i e s , and dut ies in respect of such estate, excep t as hereby 
enacted, as he would have had if adminis t ra t ion had been g ran ted to 
h i m . 

(2) Subject to the provisions of this Act , all laws now or 
hereafter in force in reference to t he admin is t ra t ion of t he estates of 
deceased persons shall apply to t he adminis t ra t ion of estates by t he 
publ ic t rus tee . 

2 1 . (1) No twi th s t and ing any such order to collect, t he cour t 
may g r a n t proba te of the will or admin is t ra t ion cum tes tamento 
annexo of the es ta te of any deceased person to any person ent i t led 
to t he same in such m a n n e r and subject to such l imi ta t ions or 
condit ions as it t h inks proper . 

(2) N o appl icat ion for any such g ran t shal l be made un t i l 
seven days after notice in wr i t ing of t he in ten t ion to apply for t h e 
same has been left at the office of t he publ ic t rus tee . 

2 2 . (1) I m m e d i a t e l y on t h e g ran t of any such proba te or 
admin i s t r a t ion , all the in teres t , powers, r igh ts , and dut ies of t h e publ ic 
t ru s t ee (except such r igh t s as are conferred by this section) in regard 
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to the es ta te of the deceased person whose estate is affected by such 
gran t , and all liabilities of the publ ic t rus tee unde r any con t rac t or 
agreement entered into by h im in relat ion to such es ta te or any part 
thereof, shall cease. 

(2) Such port ion of the estate of such person as is left 
unadminis tered by the public t rus tee , and all r igh ts and obligations of 
t he publ ic t rus tee in respect thereof shall vest in the executor or 
admin is t ra to r obta in ing such proba te or adminis t ra t ion . 

(3) N o t h i n g herein contained shall interfere with the 
allowance; and paymen t of— 

(a) all money due for the commission of the publ ic t rus tee or bis 
a g e n t s ; and 

(b) t h e necessary out lay, d isbursements , costs, charges , and ex­
penses in relat ion to such estate ; inc lud ing 

(c) all costs of and incidenta l to appea r ing on the applicat ion for 
such probate or adminis t ra t ion . 

(4) N o t h i n g here in contained shall relieve the public; 
t rus tee from any liabil i ty in respect of bis m a n a g e m e n t of the estate 
u p to the t ime of g r an t ing such probate or adminis t ra t ion . 

2 3 . (1) Whenever it is made to appear to t he cour t tha t 
there is reasonable g round to suppose t h a t any person has died e i ther 
in or out of t he jur isd ic t ion of the court in tes ta te , leaving proper ty 
w i th in such jur isdict ion, the cour t m a y order and empower the publ ic 
t rus tee to collect the estate of such person both real and personal . 

(2) Every such order shall be valid un t i l revoked, and 
shall empower the publ ic t rus tee t o — 

(a) collect, manage , and adminis te r the personal es ta te of such 
supposed deceased person ; and 

(b) en ter upon and receive t he rents and profits and otherwise 
m a n a g e the real estate ; and 

(e) pay and discharge the debts and liabilities of such person, 
in l ike m a n n e r as if he were cer ta inly dead and the publ ic trustee had 
obtained an order to collect t h e es ta te of such person under the; 
provisions of section eighteen. 

(3) The publ ic t rus tee shall not proceed to any distr ibution 
of t he assets wi thou t an order of the cour t specially au thor i s ing h im 
to m a k e such dis t r ibut ion. 

2 4 . W i t h i n four teen days after any order to collect has been 
granted the publ ic t rus tee shall , unless t he cour t o therwise orders, cause 
not ice of the fact t h a t such order has been gran ted to bo publ ished— 

(a) twice in some daily newspaper publ ished in t he city of 
S y d n e y ; 

and if t he person whose estate the; publ ic t rus tee has been 
ordered to collect did not reside in such ci ty, t h e n also 

(b) 



(b) twice in some newspaper publ ished in t h e town or place 
where such person resided ; 

or if there is no newspaper publ i shed in such town or place, 
t h e n 

(c) twice in some newspaper c i rcu la t ing in or n e x t to such t o w n 
or place. 

2 5 . The publ ic t rus tee sha l l— 
(a) cause l ike notices to be publ ished in newspapers publ ished 

or c i rcula t ing in t he town or place where t he n e x t of k in are 
k n o w n or supposed to r e s ide ; and in t he case of foreigners, 

. (b) give notice to the consul of t he coun t ry where t he nex t of k i n 
are supposed to reside, if the re is any such consul res ident 
in Sydney, 

unless t he cour t in any case otherwise orders . 
2 6 . W i t h respect to moneys and personal chat te ls payable or 

del iverable by the publ ic t rus tee to t he subjects of foreign countr ies , 
t h e Governor may , by notice in t he Gazet te , notify t h a t such mpney3 
or personal chat te ls may be paid or delivered to t he chief consular 
officer for such foreign coun t ry in N e w South Wales on behalf of such 
sub jec t ; and the receipt in wr i t i ng of such chief consular officer shall 
be a good discharge to the publ ic t rus tee therefor . 

2 7 . (1) A n y person in teres ted as credi tor , n e x t of k in , 
beneficiary, or otherwise in the real or personal estate of a n y deceased 
person which the publ ic t rus tee has been ordered to collect m a y — 

(a) on the neglect or refusal of t h e publ ic t rus tee to do any ac t 
in re la t ion to the adminis t ra t ion of such es ta te ; or 

(b) on his doing or t h r e a t e n i n g to do a n y act in breach of his 
d u t y wi th reference to t h e said estates, 

apply ex pa r t e upon affidavit to t h e P roba te J u d g e in c h a m b e r s — 
(i) for a n order cal l ing upon the publ ic t rus tee to show cause 

u p o n a day not less t h a n two days from the service of such 
order upon h im before t he cour t w h y he should not do or 
abs ta in from doing such a c t ; and 

(ii) for a n in te r im order in t he n a t u r e of an in junct ion if wa r r an t ed 
by the facts of t h e case. 

(2) A n y such order m a y be g r a n t e d subject to such 
condit ions as to g iv ing securi ty for costs as t h e cour t may impose. 

2 8 . (1) U p o n the hea r ing of any such compla in t t h e cou r t 
m a y receive proof of t he m a t t e r s in relat ion the re to oral ly or b y 
affidavit, and m a y m a k e such order thereon as t h e c i rcumstances of 
t he case m a y requi re , and as to p a y m e n t of cos ts— 

(a) by t he c o m p l a i n a n t ; or 
(b) by the publ ic t rus tee personal ly ; or 
(c) from t h e es ta te adminis tered by h i m ; or 
(d) from the publ ic t rus tee ' s account , 

as in its discret ion seems jus t . (2) 



(2) Such orders shall have the same effect and be enforce­
able by the same process as if made by the Supreme Court in its 
equitable jurisdiction in a suit between the parties to such complaint. 

29. In all cases where an order to collect is made under 
this Part of this Act, the court may, on the petition of the public 
trustee or any person interested in the estate, make such orders 
touching the collection, sale, investment, and disposal of the estate as 
to the court seems meet. 

30. (1) In every case in which the estate of any deceased 
person is administered by the public trustee under this Part of this 
Act— 

(a) all disputes and matters touching the collection, management, 
or administration of the same ; and 

(b) all claims and demands thereon 
shall, except as provided in subsection two of this section, be decided 
by the court on petition. 

(2) In any case in which it appears to be not desirable 
that the matter in question should be so decided, the court may direct 
such proceedings to be instituted as appear proper for the due decision 
thereof. 

31. (1) The public trustee shall, at such times as he thinks 
fit, cause advertisements to be published in the Gazette and such 
public newspapers as ho deems expedient, calling upon the creditors 
of the persons whose estates he has been ordered to collect to come 
in and prove their debts before him, on or before a time to be fixed in 
such notice. 

(2) The public trustee may allow any claim which is 
made before him upon the affidavit of the claimant alone or where be 
shall think fit to call for further evidence upon such further evidence 
as he requires. 

(3) The public trustee shall, as soon after the expiration 
of the time allowed for proof of debts as he conveniently can— 

(a) pay the debts proved, if the whole thereof can be paid ; and 
if not • 

(b) declare and pay a dividend thereon. 
(4) If he collects any further assets after making such 

payment he shall pay any part of the proved debts remaining unpaid, 
and any debts subsequently proved before him (or a dividend thereon, 
as the case may be). 

(5) Such creditors as subsequently prove shall first be 
paid a dividend equal to the dividend paid to creditors having 
previously proved their debts. 

(6) After payment of all debts, fees, and expenses incident 
to the coJ ection, management, and administration of such estate, the 

public 



public trustee shall pay over the residue to the personal representative, 
if any, of the intestate or testator (as the case may be) so soon as such 
representative is duly constituted. 

32. If at the expiration of three months from the time fixed 
by the advertisement for creditors to come in and prove their debts— 

(a) no debt has been proved ; or 
(b) no creditor having proved his debt remains unpaid ; 

the public trustee, with the approval of the court, may pay any sum 
to any person claiming to be a party in distribution or to be a legatee 
under a will without administration having been obtained or the will 
being proved, and upon such evidence of the right or title of the 
party so claiming as the court may, under the circumstances, deem 
sufficient. 

Special powers of public trustee. 
33. Where the net value of an intestate estate under 

administration by the public trustee does not exceed one hundred 
pounds, he may, if he thinks fit, pay the whole of such residue 
to the widow (if any) of the intestate. Such net value shall be 
ascertained in the manner provided by section fifty-five of the Principal 
Act. 

34. When the share of any infant entitled in the distribution 
of any intestate estate under administration by the public trustee 
does not exceed one hundred pounds, then, with respect to such 
infant, the public trustee may from time to time pay such share to 
such person as the public trustee thinks fit, to be applied by such 
person for the maintenance, education, and advancement of such 
infant or may himself so apply such share. 

35. (1) Where the public trustee is appointed trustee, executor, 
or administrator, or is otherwise authorised to act under this Act, then, 
unless expressly prohibited by this Act or by or under an instrument, 
he may, at his discretion, but in addition to and not as restricting any 
other powers, exercise the following powers— 

(a) sell property by public auction or private contract, altogether 
or in parts, and subject to such conditions as he thinks lit ; 

(b) exchange property or join in a partition of property ; 
(c) lease property for a term not exceeding three years ; 
(d) repair and insure against fire or accident any property; 
(e) pay rates, taxes, assessments, insurance premiums, and other 

outgoings ; 
(f) borrow money upon the security of property, and secure the 

payment thereof and interest by mortgage or charge of such 
property, with or without a power of sale, and enter into such 
covenants, provisions, and agreements as may be agreed upon 
by the public trustee and the mortgagee. The power to give 

such 



such security as aforesaid shall extend to any debt or liability 
incurred prior to the public trustee's appointment, and the 
public trustee may pay the interest secured by such mortgage 
or charge out of the income, or, if such income be insufficient, 
out of capital; 

(g) bring or defend any action, suit, or other proceeding, and 
suffer judgment to go by default, or consent to any decree or 
order in such action, suit, or proceeding, upon such terms as 
the public trustee thinks fit; 

(h) take proceedings to cause a person to be adjudicated a 
bankrupt or a company to be placed in liquidation, and vote 
and act either personally or by proxy at meeting of creditors 
or shareholders, whether the company be in liquidation or 
not ; 

(i) take criminal proceedings touching or concerning property; 
(j) pay debts, obligations, costs, and expenses ; 
(k) carry out contracts entered into before his appointment to 

any such office as aforesaid ; 
(1) consult with and employ such persons as he may deem 

expedient for the purpose of advising or assisting him in the 
due administration of any trust vested in him and remunerate 
any such person in such manner as he shall think fit. 

(m) do or omit all acts and things, and execute all instruments 
necessary to carry into effect the powers and authorities 
hereby given: 

(2) Provided that, unless under the express authority of 
this Act or of any instrument, the public trustee — 

(n) shall not, under paragraph (a) aforesaid, sell property of a 
greater value than two hundred and fifty pounds ; 

(o) shall not under paragraph (b) aforesaid exchange property 
of a greater value than two hundred and fifty pounds or join 
in a partition in which the interest of any person entitled 
thereunder exceeds two hundred and fifty pounds. 

(|>) shall not, under paragraph (f), borrow money to an amount 
exceeding five hundred pounds, 

without the order of a judge of the Supreme Court; which order may 
be general, or may apply only to a particular case, as the judge may 
think fit. 

Investments. 
36. (1) The public trustee may invest the moneys in his 

hands in— 
(i) any public funds, or Government stock, or Government 

securities ; 
(ii) real securities in any part of New South Wales, including 

leaseholds having an unexpired currency of not less than thirty 
years ; (iii) 



(iii) any of the stocks, funds, or securities in or upon which, by 
any general order, cash under the control of the Supreme 
Court in its equitable jurisdiction may from time to time 
be invested. 

(2) The public trustee shall, with respect to such invest­
ments, have all the powers which arc conferred upon trustees, 
executors, and administrators by sections four and five of the Trustee 
Act, 189S. 

37. The Consolidated Revenue Fund shall be liable to make 
good all sums required to discharge any liability which the public 
trustee, if be were a private trustee, would be personally liable to 
discharge except where the liability is one to which neither the 
public trustee nor any of his officers has in any way contributed and 
which neiher the nor any of his officers could by the exercise of 
reasonable diligence have averted, and in that case the public trustee 
shall not, nor shall the Consolidated Revenue Fund, be subject to 
any liability. 

Accounts. 

38. Moneys in or payable into the public trustee's account by 
the public trustee, the deputy public trustee, or any officer, servant, or 
person acting or purporting to act under the authority of this Act, shall 
l)c deemed to be property of His Majesty for the purposes of this Act, 
and shall be recoverable in like manner as money due to the Crown is 
recoverable. 

39. (1) The public trustee may make advances out of moneys 
appropriated by Parliament and standing to the credit of the public 
trustee's account for the payment of expenses necessarily incurred by 
him in the administration of the estate of any deceased person, and, 
until such advances have been repaid out of such estate, the public 
trustee may charge such estate with interest on the sums so 
advanced at a rate not exceeding five pounds per centum per annum. 

(2) All interest received under this provision shall be 
paid into the Consolidated Revenue Fund. 

40. The public trustee shall, within thirty days after the close 
of each year, ending on the thirtieth day of June, prepare a balance 
sheet setting forth— 

(a) the total receipts and expenditure of or in the public trustee's 
account during each year, and the property and investments 
held and made during that period ; 

(b) a profit and loss account setting forth the total revenue and 
expenditure of the public trust office, including advances 
from Consolidated Revenue Fund and losses chargeable to such 
revenue. 

The 



The public trustee shall send such balance sheet to the Colonial 
Treasurer by whom it shall forthwith be laid before Parliament if 
in session, or, if not in session, then within thirty clays after the next 
meeting thereof. 

41. The Colonial Treasurer, and any officer of the Treasury 
authorised by him, shall have at all times access to all the books, 
accounts, documents, and papers in the public trust office, and the 
public trustee shall at all times furnish to the said Treasurer all such 
information as the latter requires. The Auditor-General shall have in 
respect to the public trust office, and to all the officers and servants 
employed therein, all the powers which ho possesses in respect to the 
officers and servants in the public service. 

42. (1) Every person into whose hands or under whose con­
trol any moneys come which are payable to the public trustee shall 
pay the same to the public trustee's account as soon as practicable 
after their receipt and until so paid such person shall be deemed a 
debtor to the Crown in respect of such moneys. 

(2) I t shall, nothwithstanding, be lawful for any officer, 
servant, or agent of the public trustee to pay, out of any moneys in his 
hands, any claims which he is directed by the public trustee to pay. 

Shares and stock. 
43. (1) Where the estate of any person which is being 

administered by the public trustee consists wholly or partly of shares, 
stock, or property in any body, whether corporate or not, or in any 
association, or where such shares, stock, or property are vested in the 
public trustee under the terms of any settlement, or are purchased by 
him in the exercise of any trust, direction, or authority imposed or 
conferred upon him, then, notwithstanding any law or provisions 
affecting the registration of persons holding shares, stock, or property 
as trustees, or in any other representative capacity, the public trustee 
shall be entitled to be registered as the proprietor of such shares, stock, 
or property as trustee, or in any other representative capacity, as be may 
require; but under no circumstances shall his liability in respect of 
such shares, stock, or property exceed the value of the other assets 
which, at the time when any demand is made for the satisfaction of 
any such liability he holds in trust for the person beneficially entitled 
to such shares, stock, or property. 

If such assets are insufficient to meet such liability, then such 
body or corporation and any person lawfully acting on its behalf shall, 
in respect of any unpaid balance of such liability, have the same rights 
and remedies against any such person so beneficially entitled as if the 
latter were the registered proprietor of such shares, stock, or property. 

(2) 



(2) The public trustee, upon registration, shall for all 
purposes, excepting as to liability as aforesaid, be deemed to be the 
registered proprietor of any such shares, stock, or property; and 
neither the body nor association aforesaid, nor any person dealing with 
the public trustee, shall be concerned to see or inquire whether any 
acts, dealings, or transactions by or with the public trustee are or are 
not within his powers. 

Protection to public trustee. 
44. Where, under the bona tide belief that a person has died 

testate or intestate, the public trustee takes out probate or 
administration, or administers under statutory powers, or is appointed 
or acts as a trustee under a will, and afterwards it is found— 

(a) that such person is living ; or 
(b) that he did not die intestate ; or 
(c) that a will exists which revokes or alters the will which 

the public trustee has proved or under which he becomes 
administrator, or under which he is administering or is acting 
as trustee ; or 

(d) that such lastmentioned will is invalid ; 
then, notwithstanding that such person is living, or that the 
deceased did not die intestate, or that he made a will revoking or 
altering the provisions of the will of which the public trustee has 
taken out probate or administration or under which he is appointed or 
is acting as trustee, or that such lastmentioned will is invalid, all acts 
and things done or omitted by the public trustee, his deputies, officers, 
servants or agents by virtue of such probate or in the course of any 
such administration, or as such trustee shall, unless the contrary be 
proved, be deemed to have been done or omitted bona fide in the 
performance of his or their duty respectively. 

The proof of the absence of such bona fide belief shall be upon 
any person seeking to controvert it. 

Nothing in this section shall be taken to deprive a person who 
has suffered loss or damage by reason of any such act or omission of 
the public trustee, of any remedy he may have at law or in equity 
against the public trustee in his corporate capacity, nor affect the 
remedy of such person against the person or persons who have shared 
in the distribution of any estate or received the benefit of any trust so 
administered or executed by the public trustee. 

45. Neither the public trustee nor any of his deputies, 
officers, servants, or agents shall be personally liable to any person for 
any act done bona fide in the performance of their duties respectively, 
unless it is shown that such act was done, not only illegally but 
wilfullv or with gross negligence. 

46. 



4 6 . Neither the public trustee nor any of his deputies, officers, 
servants, or agents shall be personally liable to any person in respect 
of goods or chattels in the possession of any testator or intestate at the 
time of his death which are sold by the public trustee or any such 
deputy, officer, servant or agent as the goods of such testator or 
intestate, unless the public trustee or his deputy, officer, servant, Or 
agent knows or has actual notice before the sale that such goods or 
chattels are not in fact the property of such testator or intestate. 

4 7 . In case of any sale by the public trustee or his deputies, 
officers, servants, or agents of goods or chattels belonging to any third 
person, the amount realised by the sale thereof shall be paid over by 
him to the owner upon proof of ownership, unless the same has been 
applied in the payment of the debts of the deceased, or has been dis­
tributed according to any will of the deceased, or in the ordinary 
course of administration, whilst the public trustee or any such deputy, 
officer, servant, or agent was in ignorance and without actual notice 
of the claim of such person to the goods or chattels so sold. 

4 8 . Where any person, by act or thing done or omitted by the 
public trustee, the deputy public trustee, or any officer, servant, or 
person acting or bona fide assuming to act under this Act, sustains 
any injury which would have entitled such person to a remedy 
in respect thereof if the said Act or thing had been done or 
omitted by a private person, then such person shall be entitled 
to the same remedy against the public trustee in his corporate 
capacity as he would be entitled to against a private person, and shall be 
entitled to be indemnified out of the public trustee's account, and if the 
same is insufficient, then out of such moneys-as may be appropriated 
for such purpose by Parliament. 

PART IV. 
MISCELLANEOUS. 

4 9 . No bond or security other than that required by section 
eight hereof shall be required from the public trustee before he is 
appointed, by or under this Act or any other Act, trustee, executor, 
administrator, agent, or attorney. 

5 0 . When the public trustee is executor or administrator, or 
is by law authorised to administer the estate of any deceased person, 
a certificate under his hand, and scaled with his corporate seal, 
certifying that he has taken out probate or letters of administration, 
or is authorised to administer, and stating the date when such probate 
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or letters of administration were granted, or when and how he became 
authorised to administer, and the name, residence, and occupation of 
the deceased person shall, notwithstanding any statute or law to the 
contrary, be accepted by all courts, officers, and other persons, whether 
acting under any Act or not, as prima facie evidence of the death of 
the deceased person and of the appointment of the public trustee as 
executor or administrator, or of his right to administer, without 
production of any other proof whatever. 

5 1 . When any court, except upon the application of the public 
trustee, makes any order— 

(a) directing any payment to be made to the public trustee or 
into the public trust office ; or 

(b) vesting property in the public trustee; or 
(c) appointing the public trustee to be trustee, executor, or 

administrator, 
it shall be the duty of the person who obtains such order forthwith 
thereafter to serve upon the public trustee a copy thereof, and to 
deliver to the public trustee a statement of the property affected by 
the order and where such property is situated or by whom held, so 
far as the same is known to such person, and such other information as 
the public trustee shall reasonably require; and in default thereof, such 
person shall be liable to a penalty of not exceeding ten pounds, which 
may be recovered summarily before any two justices of the peace, unless 
he proves that such default was due to accident or was unavoidable. 

5 2 . (1) If it appears on office found that any real estate vested 
in the public trustee has escheated to His Majesty, the net proceeds 
of sale of such estate shall be paid by the public trustee to the Colonial 
Treasurer, and shall be carried to the Consolidated Revenue Fund. 

(2) A conveyance by the public trustee of such real estate 
to the purchaser thereof shall operate to pass the right, title, and 
interest of the deceased intestate to such purchaser. 

5 3 . (1) Where on the first day of January in any year any sum 
of money has been lying for six years or upwards to the credit of any 
intestate estate under the control of the public trustee, and the public 
trustee has no information or knowledge of the existence of any person 
entitled in distribution to any part of such estate, or claiming to be so 
entitled, he shall, in the first week of the said month, pay such sum 
into the Treasury; and such sum shall be carried to a special trust 
account: Provided that the public trustee may retain at credit of 
any such estate any sums of money which he may consider likely to 
be required to answer payments to be made out of such estate under 
any order of the court in force on the said day. 

(2) On proof to the court made at any time that any person 
is entitled in distribution to any part of the intestate estate, the court, 
on petition, may order the Colonial Treasurer to pay to such person 

the 



the whole or any part of the money so paid into the Treasury in 
respect of such estate, hut without interest thereon, and less the costs 
of the public trustee in and in connection with the petition. 

(3) The said Treasurer shall cause the said payment to 
be made in pursuance of the order of the court. 

5 4 . Where— 
(a) any corporation, association, or person is in possession of any 

property of a deceased person ; or 
(b) there is to the credit of any deceased person in the books or 

accounts or otherwise of any corporation, association, or 
partnership any property or money; or 

(c) under any partnership or association any deceased person is 
entitled to a share in the assets thereof, or his representatives 
are entitled to any payments as the share in such assets ; or 

(d) any deceased person is the registered proprietor of any shares 
in any corporation or association ; or 

(e) any person is indebted to any deceased person, 
then if such property, money, shares, or debts are vested in or belong 
to the public trustee, it shall be obligatory on such corporation, 
association, or person to forthwith give notice to the public trustee or 
his agent of the extent, nature, and situation of such property, money, 
shares, or debts. 

Any such corporation, association, or person who wilfully 
neglects to comply with the provisions' of this section shall be liable to 
a penalty of two hundred pounds recoverable by civil action at the 
suit of the Attorney-General. 

5 5 . Where, before or after the commencement of this Act, 
the court has ordered the curator of intestate estates or the public 
trustee to collect the estate in New South Wales of any person who, at 
the time of his death, was domiciled in one of the other States of the 
Commonwealth or the Dominion of New Zealand, and whose estate 
in such other State or Dominion is being administered by the 
public trustee or curator of such other State or Dominion, the 
public trustee may pay over to the public trustee or curator of 
such other State or Dominion the balance of the proceeds of the 
estate in New South Wales, of the said person, after payment of 
creditors and the charges provided for under this Act, without any 
obligation to sec to the application of such balance, and without 
incurring any liability in regard to the payment of such balance, and 
shall certify to an account in favour of the public trustee or curator of 
such other State or Dominion accordingly. 

5 6 . (1) Where the estate of any deceased person, who, at the 
time of his death was domiciled in New South Wales, is being 
administered by the public trustee under an order of the court made 
before or after the commencement of this Act, and the public trustee 
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or curator of any of the other States or of the Dominion mentioned in 
the last preceding section has in such other State or Dominion 
obtained administration of the estate in such other State or Dominion, 
the public trustee may receive from the public trustee or curator of 
such other State or Dominion the balance of the proceeds of the estate 
in such other State or Dominion. 

(2) Such balance shall, when so received, form part of the 
estate of the deceased person, and shall be dealt with according to the 
law of New South Wales. 

5 7 . Where by any settlement, will, codicil, or other testa­
mentary writing a settlor or testator shall direct that any practising 
solicitor, accountant, broker, or banker shall conduct the legal or 
other business of his or her estate, such solicitor, accountant, broker, 
or banker shall be entitled to act therein accordingly, but in such 
case the public trustee shall not be liable for the negligence, mal­
feasance, misfeasance, nonfeasance, or misconduct of such solicitor, 
accountant, broker, or banker, and such solicitor, accountant, broker, 
or banker may be removed by order of the Supreme Court in its 
equitable jurisdiction upon the application of the public trustee or 
of any person interested in the said estate upon cause shown, and 
then and in such case the said Court may appoint any other person 
to conduct such business. 

5 8 . No deed or instrument whereby the public trustee is 
appointed as a new trustee or as executor or administrator in the 
place of any existing executors or administrators or whereby any 
property is transferred to the public trustee in consequence of such 
appointment shall be liable to stamp duty. 

Regulations. 

5 9 . The Governor may make regulations— 
(a) for the conduct of the business of the public trust office ; 
(b) for determining the duties of the officers, servants, and persons 

employed therein: 
(c) for the custody of all property placed therein and the instru-

ments of title relating thereto; 
(d) for fixing scales of commission and other charges to bo made 

by the public trustee under this Ac t ; 
(e) for the receipt and payment of moneys under this Act ; 
(f) for keeping, rendering, and auditing accounts under this Ac t ; 
(g) for determining in what securities other than those specified 

in section thirty-six moneys may be invested for a period not 
exceeding twelve months. 

(h) for the safe custody of securities ; 
(i) 



(i) for the custody of t he moneys in the publ ic t rus tee ' s account , 
and the p a y m e n t of moneys to or wi thdrawal of moneys from 
such account , and the mode of keep ing and aud i t ing t he said 
account , and any other account t h a t may be deemed necessary 
in the business of the publ ic t r u s t office; 

(j) for any object or purpose t ha t m a y be deemed necessary for 
t he adminis t ra t ion of th is Act . 

Al l such regula t ions shall be publ ished in the Gazet te and laid 
before both Houses of P a r l i a m e n t wi th in t en days after t h e gazet t ing 
thereof if P a r l i a m e n t is t hen s i t t ing, or if not , t h e n wi th in ten days 
af ter t he c o m m e n c e m e n t of the nex t coming session. 

B u t if e i ther House of P a r l i a m e n t passes a resolut ion of which 
notice has been given a t any t ime wi th in t h i r t y s i t t ing days after 
such regula t ions have been laid before such H o u s e disal lowing any 
regula t ion , such regula t ion shal l t he reupon cease to have effect. 

Consequential amendments of Principal Act. 

6 0 . The enac tmen t s of the Pr inc ipa l A c t ment ioned below are 
amended as follows :— 

(a) Section three , by s u b s t i t u t i n g " publ ic t r u s t e e " for " c u r a t o r 
of in tes ta te e s t a t e s " in the definition of " admin i s t r a to r . " 

(b) Section th i r ty -e igh t , by omi t t ing t he words " or depu ty 
cura tor , as the case m a y be, it a n y " and " o r cura to r , 
respect ive ly ." 

(c) Sect ion sixty-seven, by subs t i tu t ing " r e g i s t r a r " for " c u r a t o r " 
in t h a t section. 

(d) Section seventy-five, by subs t i tu t ing " p u b l i c t r u s t e e " for 
" cu ra to r . " 

(e) Section seventy-six, by inse r t ing " or the publ ic t rus tee " after 
" n e x t of k i n . " 

(f) Section e igh ty-n ine , by subs t i tu t ing " p u b l i c t r u s t e e " for 
" cu ra to r . " 

SCHEDULE. 

Enactments of Principal Act repealed hi/ litis Act. 

S e c t i o n 37. 
S e c t i o n 39. 
S e c t i o n s 111 to 137 (Division 6 of Part I I ) . 
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