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Act No. 13, 1898.

An Act to consolidate Enactments relating to
Wills, Probate and Administration. [27#
July, 1898.]

E it enacted by the Queen’s Most Excellent Majesty, by and with
the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—
1. This Act may be cited as the * Wills, Probate and Adminis-
tration Act, 1898, and is divided into Parts and Divisions, as follows—

} PART I.—Wills—ss. 4-32.
PART 11.—Probate and administration—

Divistox 1.—Juresdiction of the Supreme Court wn probate juris-
diction, and appointment of officers—ss. 33-43.

Division 2.—Estates of deceased persons—ss. 44-61.
Divisiox 3.—Probate and administration—ss. 62-97.

Divistox 4.—Small estates—ss. 98-1086.

Divisiox 5.—Foreign probates and letters of administration—ss.
107-110.

Divisiox 6.—Curator of intestate estates—ss. 111-137.
DivisioN 7.—Procedure—ss. 138-151.
DivisioN 8.—(eneral matters—ss. 152-156.

2. (1) The Acts mentioned in"the First Schedule to this Act to
the extent therein expressed are hereby repealed.

(2) All persons appointed by virtue of the provisions of any
Act hereby repealed and holding office at the passing of this Act shall
be deemed to have been appointed hereunder.

(3) All rules of Court made under the authority of any Act
hereby repealed, and being in force at the passing of this Act, shall be
deemed to have been made under the authority of this Act.

3. In this Act, unless the context or subject matter otherwise
indicates or requires :—

“ Administrator ” includes the Curator of Intestate Estates and any
other person to whom administration as hereinafter defined 1s
granted.

“ Administration ” includes all letters of administration of the real
and personal estate and effects of deceased persons whether
with or without the will annexed, and whether granted for

general,
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general, special, or limited purposes, also exemplification of
letters of administration or such other formal evidence of the
letters of administration purporting to be under the seal of a
Court of competent jurisdiction as is in the opinion of the Court
deemed sufficient, and orders to the Curator to collect.

“The Court ” means the Supreme Court in its probate jurisdiction, “ Court.”
or the Probate Judge.

“Judge” or “ Judges” means Judge or Judges of the Supreme « juage.
Court of New South Wales.

“ Probate ” includes  exemplification of probate” or any other « Probate.”

formal document purporting to be under the seal of a court
of competent jurisdiction which, in the opinion of the Court,
is deemed sufficient.
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“ Probate Judge ” means the Judge for the time being authorised ¢ Probate Judge.”

to administer this Act, or any Judge acting as such.

“ Will” extends to a testament and to a codicil and %o an appoint. * Wi’
ment by will or by writing in the nature of a will in exercise
of a power, and also to a disposition by will and testament
or devise of the custody and tuition of any child by virtue of the
Imperial Act twelfth Charles the Second, chapter twenty-four,
and to any other testamentary disposition.

“Real estate” extends to messuages, lands, rents, and heredita- “ Real estate.”

ments, of freehold or any other tenure, and whether corporeal,
mcorporeal, or personal, and to any undivided share thereof,
and to any estate, right, or interest (other than a chattel
interest) therein, and in Part II hereof includes lands held
under building leases or any lease for twenty-one years and
upwards.

“ Personal estate,” except in Part IT hereof as hereinbefore mentioned, “ Personal estate.”

extends to leasehold estates and other chattels real, and also to
moneys, shares of government and other funds, securities for
money (not being real estates), debts, choses in action, rights,
credits, goods, and all other property whatsoever which, prior
to the coming into operation of the Real Estates of Intestates
Distribution Act of 1862, commonly known as “ Dr. Lang’s
Act,” by law devolved upon the executor or admlms’crat“,
and to any share or interest therein.

PART
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PART L
Walls.

To what wills and 4. This part of this Act shall not extend to any will made before

estates this Actshall the passing of this Act, and every will re-executed or re-published or

7Wm. Iv, and  Tevived by any codicil shall, for the purposes of this part of this Act,

1 Vie., c. 26, 5. 34.  be deemed to have been made at the time at which the same is so re-
executed, re-published, or revived, and this part of this Act shall not
extend to any estate pur autre vie of any person dying before the passing
of this Act.

All property may be 5. (1) Every person may devise, bequeath, or dispose of by his

disposed of by will.  (i]] executed in manner hereinafter requlred all real and personal estate

Tbid. s. 3. which he is entitled to either at law or in equity at the time of his death,
and which, if not so devised, bequeathed, or disposed of would devolve
“upon his executor or administrator, and the power hereby given shall
extend to estates pur autre vie, whether there is or is not any special
occupant thereof, and whether the same 1s {reehold or of any other tenure,
and whether the same is a corporeal or incorporeal hereditament, and
also to all contingent executory or other {uture interests in any real or
personal estate, whether the testator may or may not be ascertained as
the person or one of the persons in whom the same respectively may
become vested, and whether he may be entitled thereto under the
mstrument by which the same respectively were created, or under any
disposition thereof by deed or will, and also to all rights of entry for
conditions broken and other rights of entry, and also to such of the same
estates, interests, and rights respectively, and other real and personal
estate as the testator may be entitled to at the time of his death, not-
withstanding that he may become entitled to the same subsequently to
the execution of his will.

Married women. (2) This section shall not be deemed to confer on a married

Ibid. s. 8. woman any greater power to dispose of property by will than is provided

b9 Y,";;N"' t by the Married Women’s Property Act, 1893.

No will of & minor 6. No will made by any person under the age of twenty-one years

valid. shall be valid.

ﬁzir;‘;n to be in 7. No will shall be valid unless it is in writing and executed in
writing, and signed manner hereinafter mentioned, that 1s to say, it shall be signed at the
i the presence of) o0 or end thereof by the testator, or by some other person in his presence
Ibid. s. 9. and by his direction, and such signature shall be made or acknowledged
by the testator in the presence of two or more witnesses present at the
same time, and such witnesses shall attest and shall subscribe the will
in the presence of the testator, but no form of attestation shall be
necessary.
When signature to a 8. (1) Every will shall, so far only as regards the position of the
will shall be deemed gionature of the testator or of the person signing for him as aforesaid,
17 Vie. No. 5,5 1. e deemed to be valid within the meaning of this part of this Act’o},l if
e
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the signature shall be so placed at, or after, or following, or under, or
beside, or opposite to the end of the will, that it shall be apparent, on
the face of the will, that the testator intended to give effect by such
his signature to the writing signed as his will, and no such will shall
be affected by the circumstance—

(a) that the signature does not follow or be immediately after the
foot or end of the will ; or

(b) that a blank space intervenes between the concluding word of
the will and the signature ; or

(c) that the signature is placed among the words of the testimonium
clause or of the clause of attestation, or follows, or is after, or
under the clause of attestation, either with or without a blank
space intervening, or follows, or is after, or under, or beside
the names or one of the names of the subscribing witnesses ; or

(d) that the signature is on a side, or page, or other portion of the
paper or papers contalning the will whereon no clause or para-
graph or disposing part of the will is written above the signature ;
or

(e) that there appears to be sufficient space on or at the bottom
of the preceding side, or page, or other portion of the same
paper on which the will is written to contain the signature.

(2) The enumeration of the above circumstances shall not
restrict the generality of the above ecnactment ; but no signature under
this part of this Act shall be operative to give effect to any disposition
or direction which is underneath or which follows it, nor shall it give
effect to any disposition or direction inserted after the signature shall
be made.

9. No appointment made by will in exercise of any power shall Appointments by
be valid unless the same is executed in manner hereinbefore required, ﬁvﬁlel f"t’h‘e"; Q’fﬁ:“gg
and every will executed in manner hereinbefore required shall, so far ;. 1vana1vic.,
as respects the execution and attestation thereof, be a valid execution of c. 26, s. 10.

a power of appointment by will, notwithstanding it has been expressly
required that a will made in exercise of such power should be executed

with some additional or other form of execution or solemnity.

10. Any soldier being in actual military service, or any mariner Soldiers’ and
or seaman being at sea, may dispose of his personal estate as he might meriners wills

. . . . excepted.
have done before the coming into operation of this Act. Ibid. s. 11.
11. Every will exccuted in manner hereinhefore required shall Publ_iqn;tiou-'notto be
be valid without any other publication thereof. Toae

12. If any person who attests the execution of a will is at the Wil not void by
time of the execution thereof or at any time afterwards incompetent winem. -~
to be admitted a witness to prove the execution thereof such will shall ;;; o 14,

not on that account be invalid.

18.
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13. If any person attests the execution of any will to whom or
to whose wife or husband any beneficial devise, legacy, estate, interest,
gift, or appointment of, or affecting any real or personal estate (other
than and except charges and directions for the payment of any debt
or debts) is thereby given or made, such devise, legacy, estate, interest,
gift, or appointment shall, so far only as concerns such person attesting
the execution of such will or the wife or husband of such person or any
person claiming under such person or wife or hushand, be utterly null
and void, and such person so attesting shall be admitted as a witness
to prove the execution of such will or to prove the validity or invalidity
thereof notwithstanding such devise, legacy, estate, interest, gift, or
appointment mentioned in such will.

14. (1) If by any will any real or personal estate is charged with
any debts, and any creditor or the wife or husband of any creditor whose
debt 1s so charged attests the execution of such will, such creditor,
notwithstanding such charge, shall be admitted a witness to prove the
execution of such will or the validity or invalidity thereof.

(2) No person shall on account of his being an executor of a
will be incompetent to be admitted a witness to prove the execution of
such will or the validity or invalidity thereof.

15. Every will made by any person shall be revoked by his
marriage (except a will made in exercise of a power of appointment when
the real or personal estate thereby appointed would not, in default of
such appointment, pass to his executor or administrator).

16. No will shall be revoked by any presumption of an intention
on the ground of an alteration in circumstances.

17. No will or any part thereof shall be revoked otherwise than as
aforesaid, or by another will executed in manner hereinbefore required,
or by some writing declaring an intention to revoke the same, and
executed in the manner in which a will is hereinbefore required to be
executed, or by the burning, tearing, or ctherwise destroying the same
by the testator or by some person in his presence and by his direction,
with the intention of revoking the same.

18. No obliteration, interlineation, or other alteration made in
any will after the execution thereof shall be valid or have any effect,
except so far as the words or effect of the will before such alteration
are not apparent, unless such alteration is executed in like manner as
hereinbefore is required for the execution of a will, but the will, with
such alteration as part thereof, shall be deemed to be duly executed if
the signature of the testator and the subscription of the witnesses are
made in the margin or on some other part of the will opposite or near
to such alteration or at the foot or end of or opposite to a memorandum
referring to such alteration, and written at the end or some other part
of the will.

19.
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19. No will or any part thereof which is in any manner revoked How revoked will
shall be revived otherwise than by the re-execution thereof, or by a‘:h\‘;}l b‘;‘rle"“lef“ .
codicil executed in manner hereinbefore required, and showing an inten- . g . 22, o
tion to revive the same, and when any will which is partly revoked and
afterwards wholly revoked is revived, such revival shall not extend to
so much thercof as has been revoked before the revocation of the whole

thereof, unless an intention to the contrary is shown.

20. No conveyance or other act made or done subsequently to Whenadevisenot to
the execution of a will of or relating to any real or personal estate therein ::foi)‘z'r“fff‘eed ke,
comprised, except an act by which such will is revoked as aforesaid, shall 754 . 23,
prevent the operation of the will with respect to such estate or interest
in such real or personal estate as the testator has power to dispose of

by will at the time of his death.

21. Every will shall be construed with reference to the real and A will to speak from
personal estate compuised in it, to speak and take effect as if it had been e death of the
executed immediately before the death of the testator, unless a contrary p;4 o 24.
intention appears by the will.

22. Unless a contrary intention appears by the will, such real\Vlgqtalrcslild}mrly[
estate or interest therein, as is comprised or intended to be comprised devise shall include.
. . . : . . . . . 1bid. s. 25,
in any devise in such will contammed, which fails or is void by reason
of the death of the devisee in the lifetime of the testator, or by reason
of such devise being contrary to law, or otherwise incapable of taking
effect, shall be included in the residuary devise (if any) contained in
such will.

23. (1) A devise of the land of the testator or of the land of the What a general
testator in any place, or in the occupation of any person mentioned in {eyie of land shall
his will, or otherwise described in a general manner, and any other general ;5,4 5 .
devise which would describe a leaschold estate, if the testator had no
frechold estate which could be described by it, shall be construed to
include the leasehold estates of the testator, or his leasehold estates, or
any of them to which such description extends, as the case may be, as
well as freehold estates, unless a contrary intention appears by the will,

(2) A general devise of the real estate of the testator, or of What a general
the real estate of the testator in any place, or in the occupation of any fevise of roal estate
person mentioned in his will, or otherwise described in a general manner, ;;; o o
shall be consirued to include any real estate, or any real estate to which
such description extends (as the case may be), which he may have power
to appoint in any manner he may think proper, and shall operate as an

execution of such power, unless a contrary intention appears by the will.

(3) In like manner a bequest of the personal estate of the What a general gift
testator, or any bequest of personal property described in a general manner, 9f Bersonal estato
shall be construcd to include any personal estate, or any personal estate '
to which such description extends (as the case may be), which he may

have
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have power to appoint in any manner he may think proper, and shall
operate as an execution of such power, unless a contrary intention appears

by the will.

24. Where any real estate is devised to any person without any
words of limitation, such devise shall be construed to pass the fee simple
or other the whole estate or interest which the testator had power to
dispose of by will in such real estate, unless a contrary intention appears
by the will.

25. (1) In any devise or bequest of real or personal estate, the
words “ die without issue,” or ‘ die without leaving issue,” or ‘‘ have
no issue,” or any other words which may import either a want or failure
of issue of any person in his lifetime, or at the time of his death, or an
indefinite failure of his issue shall be construed to mean a want or failure
of issue in the lifetime, or at the time of the death of such person, and
not an indefinite failure of his issue, unless a contrary intention appears
by the will by reason of such person having a prior estate tail, or of a
preceding gift being, without any implication arising from such words,
a limitation of an estate tail to such person, or issue, or otherwise.

(2) This part of this Act shall not extend to cases where
such words as aforesaid import if no issue described in a preceding gift
is born, or if there is no issue who lives to attain the age or otherwise
answer the description required for obtaining a vesied estate by a pre-
ceding gift to such issue.

26. Where any real esvate is devised to any trustee or executor,
such devise shall be construed to pass the fee simple or other the whole
estate or interest which the testator had power to dispose of by will in
such real estate, unless a definite term of years absolute or determinable,
or an estate of freehold is thereby given to him expressly or by implication,

27. Where any real estate is devised to a trustce without any
express limitation of the estate to be taken by such trustee, and the
beneficial interest in such real estate, or in the surplus rents and profits
thereof is not given to any person for life, or such beneficial interest is
given to any person for life but the purposes of the trust may continue
beyond the life of such person, such devise shall be construed to vest
in such trustee the fee simple or other the whole legal estate which the
testator had power to dispose of by will in such real estate, and not an
estate determinable when the purposes of the trusy are satisfied.

28. Where any person to whom any real estate is devised for an
estate tail, or an estate in quasi entail, dies in the lifetime of the testator,
leaving issue who would be inheritable under such entail, and any such
issue are living at the time of the death of the testator, such devise shall
not lapse but shall take effect as if the death of such person had happened
immediately after the death of the testator, unless a contrary intention
appears by the will.

29.
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29. Where any person being a child or other issue of the testator ifts to children or
to whom any real or personal estate is devised or bequeathed for any l‘l‘q"‘gl’fv::fg"ggot{fe“"
estate or interest not determinable at or before the death of such person testators death shall
dies in the lifetime of the testator, leaving issue, and any such issue of Mot!apse .
such person is living at the time of the death of the testavor, such devise VA
or bequest shall not lapse but shall take effect as if the death of such -
person had happened immediately after the death of the testator, unless
a contrary intention appears by the will.

30. All original wills brought into the Court, or of which probate Place of original
or administration with the will annexed 1s granted under this Act, and :‘4‘“\‘ No. 25 o 22
such other documents as the Probate Judge may direct, shall be deposited ™ ' =% =% ==
and preserved at the Supreme Court-house or at such other one place
in Sydney under the control of the Court as the Governor may by notice
in the Gazette direct, and may be inspected under the control of the
Court and subject to the rules of Court.

31. An official copy of the whole or any part of a will or an official ()llii(iizul copy off "
certificate of the grant of any letters of administration may be obtained ¥ § or part o Wi
from the Registrar or custodian on the payment of the fees fixed for jy g o3.

the same by the rules of Court.
32. Any person residing in New South Wales may deposit in the Will may be

office of the Registrar-General his will enclosed in a sealed envelope or depesited in the

cover endorsed with the full name, description, and the then address of Registrar-General
the testator or other means of ready identification, and also the names }:{( ,fﬁ;‘f:to' in his
i full with descriptions and addresses of the executors named therein y;q , o4

and such will shall unless previously required to be given up by the

testator remain in the said office in the custody of the Registrar-General

until the death of the testator, and upon his death the Registrar-General

shall deliver the same after examination to erther of the executors named

in the said will, or in case of doubt o such person as the Court or a Judge

may direct.

PART II.
Probate and administration.

Division 1.—Jurisdiction of the Supreme Court in Probate Jurisdiction,
and apporntment of officers.
33. The jurisdiction and authority, prior to the coming into opera- Jurisdiction of
; , , cod . Supreme Court i
tion of the Probaie Act of 1890, vested In or exercised by the Supreme casos testamentary.
Court or by the Primary Judge in Equity in respect of the estates of rpid. s 4.
deceased. persons, shall be vesied i and exercised by the Couré, and
such Court, except on appeal or otherwise as hereinafter provided, shall
be holden by such Judge as may from time to time be permanently or
temporarily
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temporarily appointed in that behalf by the Governor under the title
of the Probate Judge, or by any Judge acting for the said Probate Judge
during his illness or absence, or at his request.

Other Judges may 34. The Probate Judge may sit with the assistance of any Judge
o dgéth Frobate  or Judges, who, at his request, may consent to attend for that purpose :
54 Vic. No. 25, 5. 5. Provided that where three Judges so sit, the Judgment of the

majority, and where only two Judges so sit their unanimous judgment,
shall respectively be taken to be the judgment of the Full Court.

Judge may sit in 35. (1) The Probate Judge may hear in chambers such part of the

chambers. business under this part of this Act as can, in his opinion, be so heard

Ibid. . 6. with advantage to the suitors, and shall, when so sitting, have and exer-
cise the same powers and jurisdiction as if in Court.

(2) Such Judge while sitting in chambers may adjourn for
hearing in court, or when sitting in court may adjourn for hearing in
chambers, any case before him which he may think would be better
heard in court or chambers, as the case may be.

Appointment of 86. The Governor may appoint a Registrar, and also a Deputy

Registrar. Registrar, of the probate jurisdiction of the Supreme Court; and such
1bid. 5. 7. Registrar shall, subject to the rules of Court, perform such duties as
were, prior to the coming into operation of the Probate Act of 1890,
performed by the Prothonotary of the Supreme Court in reference to
proceedings in the ecclesiastical jurisdiction of the said Court, and by the
ecclesiastical clerk of the Supreme Court, and such other duties as may
be prescribed by the rules of Court or directed by the Probate Judge ;
and during the illness or absence of the Registrar, the Probate Judge
may authorise any officer of the Supreme Court to act as Registrar.
Curator. 37. The Governor may appoint a Curator, and also a Deputy
Ibid. s. 8. Curator, of intestate estates.
Deputies may 38. The Deputy Registrar or Deputy Curator, as the case may
exexcise (I;“jx::sof““d be, if any, may exercise a'l the powers and shall perform all the duties
Registrar and by this Act conferred or imposed upon the Registrar or Curator respec-
Curator. tively, and such other duties as may be prescribed by the rules of Court
Tbid. s. 9. or directed by the Probate Judge.
Appointment of 39. During the illness or absence of the Curator, the Probate
temporary Curator - Jyqge may appoint some person to discharge the duties of the Curator
2 bid- St 1 upon his giving such security as such Judge may direct ; and such person
Security.

shall, during such illness or absence, act in the stead of the Curator, and
sign and execute in his name all such documents as may require his
signature or execution, and do, perform, and discharge all other acts,
deeds, and duties pertaining to the office of Curator.

Probate or adminis- 40. The Court shall have jurisdiction to grant probate of the will
tration may be L o d . . o : .
granted of real o OF administration of the estate of any deceased person leaving property,

personal estate whether real or personal, in New South Wales.
Ibid. 5. 11, v a4,



Act No. 13, 1898. 109

Wills, Probate and Administration.

41. The Court may, if it thinks fit, grant probate to one or more Probate to one or
of the executors named in any will, reserving leave to the other or others more exccutors,

N reserving leave to,
who have not renounced to come in and apply for probate at some future others to prove

date subsequently.
' " .. . 54 Vie. No. 25,8, 12,
42. (1) All applications for probate or letters of administration pr{ifmiﬁn o
may be made by petition to the Judges without the necessity of appli- probate or adminis-

. bei le i tration may be made
cation being made 1n open court. by petition.

(2) Notice of such intended application shall be published in Ibid. s. 13.
the Gazette end in one Sydney newspaper at lcast fourteen days before
such applicat’on is made.

(3) No probate of any will not deposited as in section thirty- b s 24
two hereof provided, and no administration in any case shall be granted
unless the application be supported by an affidavit that a search has
been made in the proper office for a will of the deceased, and stating
whether any such will remains deposited with the officer for the time
being authorised to have the custody of deposited wills, or by a certificate
from the Registrar-General to the like effect.

43. The Judges or any three of them may, by rules of Court in Certain mattess may
that behalf made, delegate to the Master in Equity or Registrar the "° dclcsated to
powers of the Court in and about the granting of probates and administra- ;5,4 4 14.
tion of estates not exceeding one thousand pounds in value where no
contention has arisen, and also in and about the passing of the accounts
of exccutors and administrators, save in respect of the award of com-

mission thereon :

Provided that such Master in Equity or Registrar shall, where
any party interested so desires and in cases of doubt or difficulty, refer
the matter to the Probate Judge.

DivisioN 2.—Estates of deceased persons.

44. Upon the grant of probate of the will or administration of Real and personal
the estate of any person dying after the passing of this Act, all real &3tte to vestin
and personal estate which any such person dies seised or possessed of administrator.
or entitled to in New South Wales, shall as from the death of such person 2bid. ss. 15, 32.
pass to and become vested in the executor to whom probate has been
granted or administrator for all his estate and interest therein in the
manner following, that is to say :—

(a) On testacy in the executor or administrator with the will annexed.

(b) On intestacy in the administrator.

(c) On partial intestacy in the executor or administrator with the
will annexed.

45. All real estate held by any person in trust or by way of mort- Real cstato }10t1(1tby
gage, and vesting as aforesaid under this part of this Act, shall as from b et in oxocpte

the death of such person vest in his executors or administrator, subject or administrator,

0 R subject to equities.
to the trusts and equities affecting the same. 48. Tyid, ss. 16, E Vi
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46. (1) The real as well as the personal estate of every person
dying as aforesaid shall be assets in the hands of his executor to whom
probate has been granted, or administrator, for the payment of all duties
and fees, and for the payment of his debts in the ordinary course of
administration.

(2) Such executor or administrator for purposes of adminis-
tration may, subject to the provisions of section fifty-six hereof, sell
such real estate, or mortgage the same with or without a power of sale,
and convey the same to a purchaser or mortgagee in as full and effectual
a manner in law as the deceased could have done in his lifetime.

47. Subject to the provisions of this part of this Act, the real
estate of every such deceased person devising such estate by his will,
shall be held by his executor to whom probaoe has been granted, or
the administrator with the will annexed, according to the trusts and
dispositions of such will.

48. The executor vo whom probate has been granted shall have
the same rights and be subject to the same duties with respect to the
real estate of his testator that executors heretofore have had or been
subject to with reference vo personal assets.

49. (1) Subject as aforesaid and subject to the provisions of the
next four succeeding sections, the administrator on intestacy, or in
case of partial intestacy the cxecutor or administrator with the will
annexed, as the case may be, shall hold the rcal and personal estate,
vesuing as aforesaid, as to which any person dies intestate, in trust as
to the personal estate for the persons who would be entitled thereto under
the Statute of Distributions, and as to the real estate in trust for and
as if the same had been devised to such persons as tenants in common

(2) No executor as such shall be entitled to take beneficially
any residue not expressly disposed of by the wiil of the testator, unless
it appear by such will that he is intended so to take.

(3) Nothing herein contained shall affect or prejudice any
any executor, if this Act had not been passed, would
have been enticled in cases where there is not any person who would
be entitled to the tesvator’s estate in respect of any residue not expressly

disposed of.

50. Any husband or wife shall be entitled on the death of the

other, as to the propercy as to which he or she dies intestate, to the
iollowmg shares only ;—

{a) Where there is issue surviving, to one-third share of such property.

( b) Where there is no issue surviving, and in case of votal intestacy,

(1) Where the net value of the property of the deceased does

not exceed the sum of five hundred pounds, to the whole

of such property. o (ii)
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(i) Where the net value of such property exceeds the sum of
five hundred pounds, to the sum of five hundred pounds
absolutely and exclusively, which sum with interest thereon
from the date of the death until payment, at the rate of
four pounds per centum per annum, shall be a charge upon
the whole of such property; and in addition thereto to
one-half share of the residue of such property after the pay-
ment of such sum of five hundred pounds and interest, if any.

(¢} Where there is no issue surviving and in case of partial intestacy
to one-half share of such property.

51, Subject as aforesaid the property of such deceased husband Next of kin.
or wife shall be divisible among the next of kin, 56 Vie. No. 30, 5. 2,

52. No estate by courtesy or right of dower or any equivalent No dower or
estate shall arise, after the coming into operation of this Act, out of Wtew.
the real estate as to which any person dies intestate. 54 Vic. No. 25, s. 33,
53. Any husband or wife so entitled to share in real estate shall Value to be accepted
be bound to accept the value thereof in lien of partition if so desired l]'}.h{c" O,;pmmon'
by all the persons entitled jointly with him or her. B

54. Where the net value of the real and personal property of an In estates under
intestate leaving infant issuc does not exceed five hundred pounds, the fl:'t';:o(n‘l‘o‘”:h‘g“y
Court may, on the application of such infants, or any of them, or of any expenditure of
person on their behalf, authorise the administrator to expend the whole i:ii}:}‘:&l‘j‘l‘l:z‘ e
or any portion of the share of such infants, or any of them, in their 55 vic xo, 30, 5. 7.
respective maintenance, advancement, or education, and such authority
may be given in respect of the infant issue of intestates who died hefore
the coming into operation of this Act.

55. The net value of such property as aforesaid shall be ascer- Net value.
tained by deducting from the gross value thercof all debts, funeral and mid. s. ¢.
testamentary expenses of the intestate, and all other lawful liabilities
and charges to which the said property may be subject.

56. No real estate of which administration has been granted Lands not to be sold
under this part of this Act shall be leased for a longer term than three Vithout consent or
years, or sold or morigaged by the administrator without the consent s, vi. o
of all persons beneficially interesved, or the order of the Court in that
behalf, which may impose such conditions as it shall think fit, subject,
however, o appeal as herein provided.

57. The Cowit may upon the application of the administrator, Court may make
or in case of partial intestacy the exccator or administrator wish the special order.
will annexced, as the case may be, or of any person beneficially interested, 1 s 36
and after such previous notice to other parties and inquiry as may seem
fit, order and direct the course of proceedings which shall be taken in
regard to—

(a) the time and mode of sale of any real estate ;

(b) the letting and management thereof until sale ;

23, 8. 33,

(¢)
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(¢) the application for maintenance or advancement or otherwise
of shares or income of shares of infants;
(d) the expediency and mode of effecting a partition if applied
for ;
and generally in regard to the administration of such real estate for the
greatest advantage of all persons interested.

Court may order 58. (1) In any case wherein upon such inquiry the Court is satis-
5:3;;‘3’;’:;} fied that a partition of such real estate or any part thereof will be advan-
54 Vie. No. 25, s, 37, tageous to the parties interested therein, the Court may appoint one

or more arbitrators to effect such partition.

(2) The report and final award of the arbitrators, setting
forth particulars of the land allotted to each party interested, chall,
when signed by them and confirmed by the order of the Court, and
when also registered in the office of the Registrar-General, be effectual
without the necessity of any further conveyance to vest in each allottee
the land so allotted to him, and an office copy of such award, so signed,
confirmed, and registered as aforesaid, shall for all purposes be equivalent
to an indenture of conveyance to each allottee of the lands allotted to
him as aforesaid.

(3) In the case of land subject to the provisions of the * Real
Property Act,” or any Act amending or consolidating the same, each
such allottee shall be entitled to have issued to him a certificate of title
for the land so allotted to him.

(4) If such allotment be made subject to the charge of any
money payable to any other party interested for equalising the partition,
such charge shall take effect according to the terms and conditions in
regard to time and mode of payment and otherwise which shall be
expressed in such award without the necessity of any further instrument
being made or executed.

(5) In the case of land subject to the provisions of the * Real
Property Act,” or any Act amending or consolidating the same, the
certificate of title shall issue, subject to such charge, unless such charge
be satisfied.

Personal 59. No personal representative shall be requircd against his own

reprosentativonot comsent to continue the duty of a trusiec by managing the property
require 0 continuo E
fo act against their during an enforced suspension of sale, but shall be entitled upon such

own consent. suspension being ordered to relinquish his trust to such person as the
Ibid. 8. 38. Court may appoint.
In suits exceutor or 60. In all suits in equity concerning the real estate of a dec-ased

administrator to person, his executor to whom probate has been granted or administrator

represent real estate. . . . . .

1bid. 5. 18 shall represent his real estate so long as it remains vested in him and
the persons interested therein, in the same manner and to the same
extent as in suits concerning personal estate the executor or administrator
represents such estate and the persons interested therein,

¢l.
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61. From and after the decease of any person dying testate or Property of deceased
intestate, and until probate, or administration, or an order to collect is tj‘fl:ﬁ(““ Chief
granted in respect of his estate, the real and personal estate of such 54 vic no. 25,5 30 .
deceased person shall be deemed to be vested in the Chief Justice, or ;5 vie. No. 30, s. 23.
if there shall be no Chief Justice, then in the senior puisne Judge for
the time being, in the same manner and to the same extent as afore-

time the personal estate and effects vested in the ordinary in England.

DivisioN 3.—Probate and administration.

62. The practice and proceedings hitherto in force with reference Peactice as to grant-
to granting administration of the personal estate of an intestate shall, ; }“r(“ii"{‘l‘l‘l‘jt;"ztr‘ﬁ)’x‘ml
save as hereby altered and subject to the rules of court, be applicable estate.
to administration granted hercunder, and so far as may be to adminis- 5¢ Vie. No. 25, 5. 25.
tration of real estate, and administration of both real and personal estate,
may be granted in and by the same letters.

63. The Court may grant administration of the estate of an towhom adminis-
intestate person to the following persons, being of the full age of twenty- tration maybo,
onc years, that is to say to— gsl Vic. No. 30, s. 18;

(a) the husband or wife of the deceased ; or
(b) one or more of the next of kin; or
(¢) the husband or wife conjointly with one or more of the next
of kin ;
or if there be no such person or no such person within the jurisdiction—

(i) who is, in the opinion of the Court, fit to be so trusted; or

(1) who, when duly cited, appears and prays for administration ;

then to—
(d) any person, whether a creditor or not of the deceased, that the
Court thinks fit.

64. (1) Every person to whom a grant of administration is made Administration bond
shall, previous to the issue of such administration, execute a bond to o oxcouted:
Her Majesty and her successors with one or more sureties conditioned ' ¥ie No- 2% s 28
for duly collecting, getting in, and administering the personal estate
or real and personal estate ot the deceased, which bond shall be in the
form directed by the rules of court.

(2) It shall not be necessary for the Curator or for any person
obtaining administration to the use or for the benefic of Her Majesty
to execute any such bond.

(3) No such bond shall be required to be given by or on
behalf of the Permanent Trustee Company of New South Wales (Limited)
or the Perpetaal Trustee Company (Limited), except in respect of estates
exceeding twenty thousand pounds in value, in which the Court other-
wise orders.

65. Such bond shall be in a penalty equal to the amount under Amount of penalty
which the property of the deceased is sworn, but the Cours may in any it (ministration

I Casc  rpid. s. 29
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case dispense with the bond or with one or both of the sureties, or direct
that such penalty be reduced in amount, and may also direct that more
bonds than one be given so as to limit the liability of any surety to such
amount as the Court thinks reasonable, and may, in place of such bond,
accept the security of any incorporated company or guarantee society
approved of by the Court in the form and as directed by the rules of
Court.

68. The Court may at any tume, upon the motion of any person
interested in the estate—

(a) revoke the administration already granted; or

(b) order the administrator to execute a further bond in such sum
and within such time as may seem right with or without sureties
as aforesaid ; and

(¢) upon default remove the administrator and appoint an adminis-
trator in his place, with power to sue or to be sued upon any
contract made by the removed administrator.

67. (1) The Court may, on application made on motion in a
summary way, and on being satisfied that the condition of any bond
given hereunder has been broken, order the Curator, for and on behalf
of Her Majesty, to assign the same to some person to be named in such
order.

(2) Such person, his executors or administrators, shall there-
upon be entitled to sue upon the said bond in his or their own name
or names as if the same had been originally given to him, and shall be
entitled to recover thereon as trustee for all persons interested the full
amount recoverable in respect of any breach of the condition of the said
bond.

68. Ii, upon motion by a surety to an administration bond, it
appear to the Court that—

(@) the estate is being wasted ; or
(b) is in danger of being wasted ; or
(c) the surety is being in any way prejudiced, or in danger of being
prejudiced by the act or default of the person administering
the cstate,
the Court may grant such relief as it may think fit, and for the purpose
of making such relief effectual may have and exercise all the powers
and jurisdiction of a court of equuiyv.
69. Where, aiter the passing of this Act—

(¢) any person renounces probate of the will of which he is appoiuted
executor or one of the executors; or

(h) an exccutor appointed in a will survives the testator but dies
without having taken prebate; or

(¢) an executor named in a will is personally cited to tale probate
and does not appear to such citation, the
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the right of such person in respect of the executorship shall wholly cease,
and the representation to the testator and the administration of his
estate shall, without any further renunciation, go, devolve, and be com-
mitted in like manner as if such person had not been appointed executor.

70. Where an infant is sole executor, administration with the will Where an infant is
annexed may be granted to— ORI
(a) the guardian of such infant; or granted to the
(b) such other person as the Court thinks fit, f‘““’y‘_'“‘“; &g‘r
until such infant has attained the full age of twenty-one years, with °* Vi No 258 4L

full or limited powers to act in the premises until probate has been

granted to the said executor or administration to some other person.
71. The person to whom such administration is granted shall have Who shail have the same

power us where adiminis-

the same powers vested in him as an administrator by virtue of an tmtionisgavted

durante minore atate of

administration granrted to him durante minore wtate of the next of kin. the nextof ki
Dl s, z.

72. When any person named as executor, or any husband or wife Adqministration to
or the next of kin entitled to probate or administration, is out of the bearantedto
. . . . . —_— . . .. . attorney in certain
jurisdiction but has some person within the jurisdiction appointed under ¢yes.
power of attorney to act for him or her respectively, administration s «. 3.
may be granted to such attorney, but on behalf of the person entitled

thereto, and on such terms and conditions as the Court thinks fit,

73. (1) The Court may— Administration pen-
(¢) pending any suit touching the validity of the will of any deceased dente lite and
person, or for obtaining, recalling, or revoking any probate or juy . 44
any grant of administration; or
(b) during a contested right to administration,
appoint an administrator of the personal estate and the same or any
other person to be receiver of the real estate of any deceased person,
with such full or limited powers and with or without a bond or sureties
as the Court may think right.
(2) The Court may make such orders for the remuneration of
such administrator or receiver out of the personal and real estate of
the deccased as it may think right.

74. The Court may in any case where a person dies— Power as to appoint-
(a) intestate ; or ment of
> administrator.

(b) leaving a will, but without having appointed an executor thereof ; 1iq. s. 45.
or
(¢) leaving a will and having appointed an executor thereof, where
such executor—
(1) is not willing and competent to take probate; or
(i1) is resident out of New South Wales,
if it thinks it necessary or convenicnt, appoint some person to be the
administrator of the estate of the deceased or of any part thereof, upon
his giving such security (if any) as the Court directs, and every such
administration may be iimited as the Court thinks fit.

75.
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75. (1) In any case where the executor named in a will—

(a) neglects or refuses to prove the same or to renounce probate
thereof within three months from the death of the testator or
from the time of such executor attaining the age of twenty-
one years; or

(b) is unknown or cannot be found ;

the Court may, upon the application of—

1z (1) any person interested in the estate; or

i.i (1) the Curator; or

* (il1) any creditor of the testator,
grant an order nisi calling upon the executor to show cause why probate
of the said will should not be granted to such executor, or in the
alternative why administration with such will annexed should not be
granted to the applicant.

(2) Upon affidavit of service or of sufficient reasons for non-
service of such order if the executor do not appear, or upon cause being
shown, the Court may make such order thereon for the administration
of the estate, and as to costs, as appears just.

76. If, at the expiration of six months from the death of any

furisdiotion special i PETSON, the executor to whom probate has been granted or the adminis-

a lministrator may
b: appointed.

1bid. s. 47.

Special adminis.
trator to make
certain affidavits,

Ibid. s. 48.

Oa return of
original executor or
administrator
special administra-
tion to be rescinded.

Ibid. 8. 49,

trator is then residing out of the jurisdiction, the Court may, upon
the application of any creditor, legatee, or next of kin, grant to such
creditor, legatee, or next of kin so applying special letters of adminis-
tration of such deceased person, nevertheless to cease upon an order
being made for the rescission thereof as hercinaiter mentioned.

77. The person applying for any such special grant as aforesaid
shall, in addition to the oath usually taken by administrators, satisty
the Court by affidavit that—

(a) the executor or administrator of such deceased person is resident
out of the jurisdiction; and

(b) the applicant is thereby delayed in recovering or obtaining pay-
ment of moneys or the possession of goods and chattels, or
real estate, to which he is by law entitled ; or

(¢) the estate is liable to loss or waste.

78. (1) On the return within the jurisdiction of the executor to
whom probate has originally been granted, or the administrator, such
executor or administrator may apply to the Court by petition to rescind
such special grant of administration.

(2) The Court on the hearing of such petition may make an
order to rescind such special grant of administration upon such terms
and conditions as to security, costs, or otherwise as to the Court may
seem reasonable, and thereafter the original probate or administration
shall beYand remain¥as valid and effectual as if such special grant of
administration had never been made.
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79. Upon any order being made by the Court for the rescission Onorder being made
of any grant of special administration as aforesaid, the special admin- fl‘(’l‘m’iffi‘:'t";‘z(’)‘rStf(’f"m‘
istrator shall be bound duly to account to the original executor or account and pay
administrator, and to pay over all moneys received by him as such ¥ moneys
special administrator, and then remaining in his hands undisposed of as °* Vie: No- 255 50.

the Court may order.

80. If such executor or administrator neglects to apply for an original esceutor or
order for the rescission of such special administration he shall, notwith- fmibirator ible
standing that such special administration remains unrescinded, be liable administration not
to answer and make good all claims and demands against the estate of rescinded-
the deceased to the extent of the assets which have come to his hands /%= 5
or which might have come to his hands but for his wilful neglect or

default, including the neglect herein mentioned.

81. (1) Where any proceedings at law or in equity have been Revocation of
commenced by or against any executor or administrator lawfully acting f;)‘;z‘]“::‘h‘:gtut‘t’mm o
as such, and the grant of probate or administration is, pending such suits.
proceedings, revoked or rescinded, the Court in which such proceed- 1vid s. 52
ings are pending may order that a suggestion be made upon the records
of—

(a) the revocation or rescission of such probate or administration ;
and

(b) the grant or restoration of probate or administration which has
been made consequent thereon ;

(2) Thereupon the proceedings shall be continued in the name
of the executor or administrator authorised to act as such by such grant
or restoration of probate or administration as if the proceedings had been
originally commenced by or against such last-mentioned executor or
administrator, but subject to such conditions and variations (if any) as
such Court may direct.

82. (1) In the administration of the estate of every person dying an debts to stand in
after the passing of this Act, all the creditors of every description of cau degree.
such person shall be treated as standing in equal degree and be paid 76 Vie: No- 305 1%
accordingly out of the assets of such deccased person whether such
assets are legal or equitable, any statute or law o the contrary notwich-
standing.

(2) This Act shall not prejudice or affect any mortgage, lien,
charge, or other security which any creditor may hold or be entitled
to for payment of his debt.

(3) Nothing herein contained shall affect the provisions of any
Acts protecting life assurance or other policies against creditors.

83. (1) When any real estate not under the provisions of the xccutor maysign
“ Real Property Act,” or any Act amending or consolidating the same, tcknowledgment in
. . . © .. icu of conveyance.
is devised to any person by a will duly proved under the provisions of ,..° ",
this part of this Act, the executor of the will, or the administrator with

the
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the will annexed, may, as such executor or administrator, instead of

- executing a conveyance to such person, sign an acknowledgment in the
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56 Vie. No. 30, s. 21.
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54 Vie. No. 25, s, 56.

Executors, &c., may
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Ibd. s. 57.

form prescribed by the rules of Court, that the devisee is entitled to such
real estate for the estate for which the same 1s devised to him.

(2) Such acknowledgment may be registered under the Acts in
force regulating the registration of deeds; and upon registration thereof
such real estate shall vest in the devisee for such estate as aforesaid in
the same way and subject to the same trusts and liabilities as if the
executor or administrator had executed a conveyance of the same.

84. If the executor or administrator, after request in writing,
neglects or refuses to—

(a) sign such acknowledgment ; or
(b) execute a conveyance of land devised to the devisee; or

(c) pay or hand over to the person entitled any legacy or residuary
bequest.
such devisee or person may apply by summons to the Probate Judge,
calling upon such executor or administrator to show cause why he should
not comply with such request, and such Judge may make such order
in the matter as he may think right.

85. (1) Every person to whom probate or administration has been
or is granted shall file an inventory of the estate of the deceased and
pass his accounts relating thereto within such time, and from t:me to
time, and in such manner as may be fixed by the rules of Court, or as
the Court may specially order.

(2) Every such person shall be subject to any special order
that the Court may on the motion of any person interested make as
to the production and verification of his accounts.

(3) The order of the Court allowing any such account shall
be prima facie evidence of the correctness of the same, and shall, after
the expiration of three years from the date of such order, operate as a
release to the person filing the same, excepting so far as it is shown by
some person interested therein that an error or omission or fraudulent
entry has been made in such account.

86. (1) The Court may allow out of the assets of any deceased
person to his executor, administrator, or trustee for the time being, in
passing his accounts, such commission or percentage for his pains and
trouble as is just and reasonable, and subject to such notices (if any)
as the Court may direct.

(2) No such allowance shall be made to any executor, admin-
istrator, or trustee who neglects or omits without good reason or a special
order of a Judge to pass his accounts pursuant to any general or special
rule or order of the Court. 87.
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87. (1) In case any such executor or administrator neglects to It accounts not
file such inventory, or to pass such accounts as aforesaid for the space of ¢xhibited Registrar
- - . - . o summon adminis-
one month after the expiration of the period fixed, the Registrar shall trator before Judge,
cause such executor or administrator to be notified of such nealect. who may inflict
. . e penalty.
(2) In case of further neglect for the period of one month, 54 vi. 0. 25, 5.
the Registrar shall cause such executor or administrator to be summoned
before the Court to show cause why he should not be ordered to file
such Inventory or exhibit such account to the Court forthwith.
(3) If such executor or administrator does not within the
prescribed time, or within such further time as is allowed him by a Judge,
file, pass, or exhibit such inventory or account in manner aforesaid, he
shall be liable to attachment in accordance with the practice of the
Supreme Court 1n its equitable jurisdiction.

88. Proceedings being taken under the last preceding section shall Proceedings under
not prejudice the right to proceed against the executor or administrator st section not to
for an account and administration, or prevent the Court from ordering fg on bond.
the assignment of any bond to any person with a view of enforcing the 1uid. s. 60.
penalty thereof as hereinbefore mentioned.

89. (1) The Court may make such order with reference to the Judge may make
distribution or application of any moneys which the executor or admin.- ofder as to disposal
istrator or Curator may have in hand, or as to the residue of the estate of excoutor, &c.
as it may think fit : Ibid. 5. 61.

(2) No final order for distribution shall be made except upon
notice to all the parties entitled.

90. (1) Where any probate or administration is revoked or rescinded payments under
under this part of this Act, all payments bona fide made to any executor reyoked probates or
or administrator under such probave or administration before the talid
revocation or rescission thereof shall be a legal discharge to the person 1vid. s. 54.
making the same.

(2) The executor or administrator who has acted under any
such revoked or rescinded probate or administration may retain and
reimburse himself or shall be entitled to be reimbursed in respect of
any payments made by him which the person to whom probate or admin-
istration 1s afterwards or was originally granted might have lawfully
made.

91. All persons making or permitting to be made any payment o persons, &e., making
transfer, bona fide, upon any probate or administration or order granted {::th)n.(t:‘}:,:lfx?tl:(l for
in respect of the estate of any deceased person under the authority of estate of deccased
this part of this Act shall be indemnified and protected in so doing, Pemsonto be indem-
notwithstanding any defect or circumstance whatsoever affecting the ..~ .
validity of such probate or administration or order not then known
to such persons.

92. (1) Where an cxecutor or administrator has given such or Distribution of asscts
the like notices as in the opinion of the Court in which ‘such executor after notice giyen by

or administrator is sought to be charged would have been given by the trator.
Supreme 26 Vic. No. 12, 5. 29.
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Supreme Court in its equitable jurisdiction in an administration suit
for creditors and others to send in to the executor or administrator their
claims against the estate of the testator or intestate, such executor or
administrator may, at the expiration of the time named in the said
notices, or the last of the said notices, for sending in such claims, distribute
the assets of the testator or intestate, or any part thercof, amongst the
persons entitled thereto, having regard to the claims of which such
executor or administrator has then notice.

(2) Such executor or administrator shall not be liable for the
assets or any part thereof so distributed to any person of whose claim
he has not had notice at the time of such distribution.

Claims barred 93. (1) When an executor or administrator has given the notices
agninst oxeoutor o in the last preceding section mentioned, and a claim against the estate
certain cases 1s sent in to him, he may, if he dispute the claim, serve upon the person

56 Vic. No. £0, 5. 24. by whom or on whose behalf the claim was sent in a notice calling upon
him to take proceedings to enforce his claim within a period of six months,
and to duly prosecute the same.

(2) If after the said period of six months has expired such
person as aforesaid does not satisfy the Court that he is duly prosecuting
his claim, the Court may, on application by the executor or administrator,
make an order barring the claim against the executor or administrator,
subject to such conditions as may seem just, or make such other order
as the Court may think fit.

Distribution of 94. (1) Where an executor or administrator liable as such, under

estate by exccutors any lease or agreement for a lease, or any conveyance on chief Tents or

26 Vic. No. 12, rent charges or agreement for such conveyance granted or assigned to

ss. 27, 28, or made and entered into with the testator or intestate whose estate is
being administered, to—

(a) the rents, covenants, or agreements contained in any such lease
or agreement for a lease ; or

(b) the rents, covenants, or agreements contained in any such
conveyance or agreement for such conveyance, whether any
such rent be by limitation of use, grant, or reservation ; has:—
(1) satisfied all such liabilities under the said lease or conveyance,
or agreement for a lease or for a conveyance, as may have
accrued due and been claimed up to the time of the assign-

: ment or conveyance hereinafter mentioned ; and
; (i) set apart a sufficient sum to answer any future claim thas
may be made in respect of any fixed and ascertained sum
covenanted or agreed by the lessee or grantee, to be laid
out on the property demised or conveyed, or agreed to be
demised or to be conveyed, although the period for laying
out the same may not have arrived ; and ‘
(1ii) assigned the lease or agreement for a lease or conveyed such
property, or assigned the agreement for such conveyance as
aforesaid to a purchaser, . L he

oy
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he may distribute the estate of the testator or intestate remaining in
his hands amongst the parties entitled thereto respectively without
appropriating any part or any further part thereof, as the case may be,
to meet any future liability under any such lease or conveyance, or
agreement for a lease or for a conveyance.

(2) An executor or administrator so distributing such estate
shall not after having made or execuied such conveyance or assignment,
and having where necessary set apart such sufficient fund as aforesaid,
be personally liable in respect of any subsequent claim under any such
lease or conveyance or agreement for a lease or for a conveyance.

95. Nothing in the last three preceding sections contained shall Right to follow
prejudice the right of any creditor or claimant or lessor or grantor, or "t
those claiming under any lessor or grantor, to follow the assets or estate 0 \27_}022702912
or any part thereof, into the hands of the persons or any of them among 56 vic. No. 30, 5. 24.
whom the same may have been distributed, or who may have received

the same.

96. Any executor may— _ . fgﬁ;‘;ﬁﬁfﬁ may
(@) p;tl};ﬁ a?y tdebts or claims upon any evidence that he may think , /"o "~ 12, 5. 65.
sufficient ; or
(b) accept any composition or any security, real or personal, for any
debts due to the deceased ; or
(c) allow any time for the payment of any such debts as he thinks
fit; or
(d) compromise, compound, or submit to arbitration, all debts,
accounts, claims, and things whatsoever relating to the estate
of the deceased ; and
(¢) for any of the purposes aforesaid, enter into, give, and execute
such agreements, instruments, of composition releases, and other
things as he thinks expedient, without being responsible for
any loss occasioned thereby.

97. (1) Every executor or administrator— Every executor, &c.,
to be deemed resi-

(@) named in any probate or letters of administration granted by dentin New South
any Court of competent jurisdiction in any portion of Her Wales
Majesty’s dominions and making application under the pro- 54 Vie: No. 25, 5. 65.
visions of Division 5 of this part of this Act for the sealing
of such probate or administration ; or

(b) appointed under this part of this Act ;
shall be deemed to be resident in New South Wales.

(2) Where not actually so resident, he shall, before the issue
or sealing of any probate or administration, file with the Registrar, an
address within the city of Sydney, at which notices and processes may be
served upon him; and all services at such registered address shall be
deemed personal service.

Division
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Drivision 4.—Small estates.

District agents to
receive applications
in estates under£300.

36 Vie. No. 30, s. 8.

98. For the purpose of receiving applications for probate or
administration under this division of this part of this Act, the Probate
Judge may appoint such person as he may think fit in any town beyond

Power to administer

oaths.
Ibid. 8. 9.

Stamp DutiesAct
not to apply.

Ibid. s. 10.

Application to be
made direct to
Registrar or to
district agent.

Ibid. 8. 11.

Duties of Registrar

or district agent.
Ibid. s. 12.

District agent to
send all papers to
Registrar.

Ibid s 13.

thirty miles from Sydney, where a District Court is held, to act as district
agent for the Registrar.

99. (1) All district agents may for the purposes of this part of
this Act
(@) administer oaths ; and
(b) take declarations and affirmations ; and
(¢) exercise any other powers which can be exercised by commis-
sioners of the Supreme Court.

(2) Applicants under this division of this part of this Act
may be sworn, and may execute all necessary documents before a com-
missioner of the Supreme Court.

100. The provisions of the ““ Stamp Duties Act Amendment Act
of 1886,” or of any Act amending or consolidating the same, shall not
apply to estates of deceased persons shown not to exceed two hundred
pounds gross value.

101. In all cases where a person dies leaving property not exceeding
three hundred pounds in value, application for probate or administration
may be made direct to the Registrar ; or, if the fixed abode of the deceased
at the time of his death has been more than thirty miles from Sydney,
then to the district agent for the Registrar nearest to such place of abode.

102. (1) The Registrar or district agent shall, upon being satisfied

as to-—

(a) the identity of the applicant ; and

(b) the right of the applicant to administer the estate of the deceased ;

and

(¢) the value of the estate,
furnish him with all necessaryv information for the purpose of enabling
him to fill up the advertisements, affidavits, and documents necessary
for obtaining probate or administration, as the case may be.

(2) The Registrar or district agent may—

(@) swear the applicant and every deponent ; and
(b) attest the execution of the administration bond.

(3) The Registrar or district agent shall receive payment
of all proper fees fixed by the rules of Court in connection with the
application.

103. The district agent shall forthwith transmit to the Registrar
all affidavits, documents, and fees received by him, and upon receipt
of the probate or letters of administration shall deliver the same to the
applicant upon demand.

104.
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104. (1) The Registrar shall, upon being satisfied— ~ Registrar to ]isqu
(a) \?th the juﬁiciency of the evidence in support of the applica- Provateor siminis,
10n ; an of the Court.
(b) that the estate does not exceed three hundred pounds in value ; 56 Vie. No. 30,5 11
and
(¢) that no caveat has been entered against the application ; and
(d) that no will has been deposited with the Registrar-General
(search for which it shall be the duty of the Registrar to make) ;
and
(e) that the fees have been duly paid, foard
cause probate or letters of administration (as the case may be) to be
issued and delivered to the applicant on demand, or shall forward the
same to the district agent for delivery by him to the applicant.
(2) Such probate or administration shall be issued in the
name and under the seal of the Court.

105. (1) In any case where the Registrar is not satisfied as afore- Where Registrar not
. . ) . . . . satisfied with the
said, he shall state the matters in respect of which he is not satisfied either yaterial before him.
to the applicant or to the district agent transmitting the application. Ibid. s. 15,
(2) Such agent shall then inform the applicant accordingly,

and shall take such further steps as may be proper to enable the applicant
to satisfy the Registrar in respect of such matters.

106. In no case shall the Registrar be under any obligation by Registrar not bound
reason of this division of this part of this Act to deal with any application ¢ grant probate in

which he may think proper to be dealt with by the Court, or to be placed ;4 . 1.
in the hands of an attorney, solicitor, or proctor.

Division 5.—Foreign probates and letters of administration.

107. (1) When any probate or letters of administration already Probates and letters
granted or hereafter to be granted by any Court of competent jurisdiction gﬁuﬁlt'e'ﬁ'i:‘(;m‘;“
in any portion of Her Majesty’s dominions is or are produced to and a colonics or the
copy thercof deposited with the Registrar by any person being the | i Ringdomto
executor or administrator therein named, or by any person duly authorised granted in New
by power of aitorney in that behalf under the hand and seal of such ?,i’l‘.‘f:‘r‘(‘iﬁffi(i”‘
executor or administrator, such probate or letters of administration may sy vie. No. 25, s 63.
be sealed with the seal of the Court.

(2) When so sealed such probate or letiers of administration
shall have the like force and effect and the same operation in New South
Wales, and every executor and administrator thereunder shall perform
the same duties and be subject to the same liabilities as if such probate

or administration had been originally granted by the Court.

(3) The Court may require any such executor or adminis-
trator or person authorised as aforesaid to give security for the due

administration of the estate in respect of matters or claims in New South
Wales. 108.
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108. (1) The seal of the Court shall not be affixed to any such
probate or letters of administration until all such probate, stamp, and
other duties, if any, have been paid as would have been payable if such
probate or administration had been originally granted by the Court.

(2) Such letters of administration shall not be so sealed until
such bond has been entered into as would have been required if such
administration had been originally granted by the Court.

109. The seal of the Court shall not be affixed as aforesaid except
upon an affidavit that notice of the intention to apply in that behalf
has been published twice in one or more Sydney daily newspapers
fourteen days before the making of such affidavit, and that no caveat
has been lodged in respect thereof.

110. No provision in this Act as to the sealing of probates or

letters of administration shall apply to any public officer or to the Curator
of intestate estates.

Divistiox 6.—Curator of intestate estates.

111. (1) Every person appointed Curator shall, before entering
upon the duties of his office, give security to Her Ma]esty and her
successors to the satisfaction of the Colonial Treasurer “or the collection
and due payment of, and accounting for all moneys which shall come
to his hands by virtue of his office.

(2) Any surety found by him may withdraw from any futurs
liability by giving the Colonial Treasurer three months’ written notice
of his desire so to do, but such withdrawal shall not affect his liability
for any breach which may have occurred prior to the date of actual
withdrawal.

112. (1) On the death, resignation, or removal of such Curator,
his successor shall immediately on his appointment and by virtue thereof
become entitled to administer all the real and personal estate of every
such deceased person as hereinafter mentioned left unadministered by
any predecessor.

(2) Every such successor shall immediately upon his appoint-
ment and by virtue thereof become entitled to the possession of all books,
accounts, letters, papers, and documents of every description used by or
in the possession or under the control of any predecessor relating to any
estate administered by him or to the office of Curator.

113. (1) In legal proceedings it shall not be necessary for the
Curator or those suing him to prove his general authority to act as
Curator, but only to prove the order to collect in the specific estate to
which the proceedings relate.

(2) Whenever the office of Curator becomes vacant by death,
resignation, or removal from office or otherwise, and another person is
appointed to the vacancy so created, any action or proceeding which

has
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has been taken as aforesaid, shall not abate, but shall be continued by
or against the person so appomced as such Curauor and no fresh order
to collect shall be necessary.

114. (1) The Curator may appoint any persons to act as his Curator's agents.
agents for the purpose of administering all estates in his hands, and 54 Vie. No. 25, s 72.
the clerks to the several benches of magistrates shall at his request
act as such agents within their respective districts.

(2) Every such agent not being a clerk of petty sessions,
shall give security to the satisfaction of the Curator for the performance
of his duties.

(3) Such agents shall in all respects act in the management,
collection, and getting in of such property under the direction of the
Curator, who shall not be answerable for any act or omission of any
such agent not in conformity with any such direction, or which has -
not happened by the said Curator’s own default or neglect.

115. (1) The Curator shall take and retain— As to fees and
(a) the fees set out in the Second Schudele hereto ; and also commission.
(b) a commission of five pounds per centumn on all moneys collected éb’d Sd:h dul
by him or by his agents. I I

(2) The Curator shall pay such fees and commission into
the Treasury for public uses after deducting therefrom all expenses
and an allowance not exceeding three pounds per centum by way of
commission to his agents in respect of all moneys collected by them or
through or by reason of their agency.

116. (1) The Court may, on the application of the Curator, grant ocder to Curator to
to the Curator an order to collect the estate of any deceased person collect-
leaving real or personal estate within the jurisdiction in any of the b s 74
following cases :—

(a) Where such person leaves no executor, widow, or next of kin
willing and capable of acting in execution of his will or admin-
istration of his estate resident within the jurisdiction.

(b) Where the executors named renounce probate of the will of
the deceased and all the persons primarily entitled to admin-
istration by writing filed with the Registrar decline to apply
{or administration.

(¢) Where probate or administration is not applied for within thlee
months after the death of such person.

(d) Where, after the expiration of thirty days from such duuh
there is no reasonable probability of application being made
within such period as aforesaid.

(¢) Where the estate or any portion thereof is liable to waste, and

the executor or widow or next of kin—
i) 1s absent from the locality of the estate ; or
11) is not known ; or
11) has not been found ; or
1v) requests the Curator in writing to apply for such order.

(
(
(
(

(/)
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(f) Where the estate or any portion thereof is—
(1) of a perishable nature ; or
(i) in danger of being lost or destroyed.
(9) Where great expense may be incurred by reason of delay.
(h) Where by the will of such person the Curator is appointed to act.

(2) The Court may in any case require the Curator to—

(a) give such notices ; or

(b) cite such persons; or

(¢) produce such evidence
as it may think fit before granting the order applied for, or may make
a temporary order for collection and protection only or limited to a
portion of the estate or otherwise.

117. (1) An order to collect the estate of any deceased person
shall give to the Curator the same powers, rights, and obligations in
respect of such estate, except as hereby enacted, as he would have had
if administration had been granted to him as next of kin to such person
intestate.

(2) All laws now or hereafter in force in reference to the
administration of the estates of deceased persons shall apply to the
administration of estates by the Curator.

118. (1) Notwithstanding any order which has been made author-
ising the Curator to collect under this division of this part of this Aect,
the Court may grant probate of the will or administration of the estate
of any deceased person to any person in such manner and subject to.
such limitations or conditions as it thinks proper.

(2) No application for any such grant shall be made until.
seven days after notice in writing of the intention to apply for the same
has been left at the office of the Curator.

119. (1) Immediately on the grant of any such probate or admine
istration all the interest, powers, rights, and duties of the Curator (except
such rights as are conferred by this section) in regard to the estate of the
deceased person whose estate 1s affected by such grant, and all liabilities
of the Curator under any contract or agreement entered into by him in
relation o such estate or any parg thereof shall cease,

(2) Such portion of the estate of such person as 1s left
unadministered by the Curator, and all rights and obligations of the
Cuarator in respect thereoi shall vest in the cxecutor or administrater
obtaining such probate or administration.

(3) Nothing herein contained shall interfere with the allow-
ance and payment of—

(@) all money due for the commission of the Curator or his agents ;
and

(h) the necessary outluy, disbursements, costs, charges, and expenses
in relation to such estate ; including

(¢) all costs of and incidental to appearing on the application for
such probate or administration. (1)
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(4) Nothing herein contained shall relieve the Curator from
any liability in respect of his management of the estate up to the time
of granting such probate or administration.
120. (1) Whenever it is made to appear to the Court that there When there is
18 reasonable ground to suppose that any person has died, cither in Or{)?z?:;\:;&fllli%iﬁil)xxld to
out of the jurisdiction of the Court, intestate, leaving property within person has died out
such jurisdiction, the Court may order and empower the Curator togfiuriliction of the
collect and manage the estate of such person both real and personal. may obtain order to
(2) Every such order shall be valid until revoked, and shall (')‘:J";ton“ct‘gl“é;ﬂ“p‘trgof
empower the Curator to— of death.
(@) collect, manage, and administer the personal estate of suchs Vie No.25,s.78.
supposed deceased person; and
(b) enter upon and receive the rents and profits and otherwise
manage the real estate ; and
(¢) pay and discharge the debts and liabilities of such person,
in like manner as if he were certainly dead and the Curator had obtained
an order to collect the estate of such person under the preceding pro-
visions.
(3) The Curator shall nov proceed to any distribution of the
assets without an order of the Court specially authorising him to make
such distribution.
121. Within fourteen days aiter any order to collect has been Notice of order to be
granted, the Curator shall, unless the Court otherwise orders, cause notice Published.
of the fact that such order has been granted to be published— Toid. .79,
(a) twice in some daily newspaper published m the city of Sydney ;
and if the person of whose estate the Curator has been appointed Curator
did not reside in such city then also ;
(b) twice in some newspaper published in the town or place where
such person resided ;
or 1f there is no newspaper published in such town or place then—
(¢) twice in some newspaper circulating in or near to such town or
place.
122. The Curator shall— Like notices to next
(a) cause like notices to be published in newspapers published or °f kiv-
circulating in the town or place where the next of kin are known % * 8>
or supposed to reside ;
and in the case of foreigners
(b) give notice to the Consul of the country where the next of kin
are supposed to reside, if there 1s any such Consul resident in
Sydney,
unless the Court in any case otherwise orders.
123. (1) Any person interested as creditor, nexy of kin, or other- Court to have
wise in the real or personal estate of any deceased person which the Jinmuy }J“J’r‘;;];
Curator has been ordered to collect may— I5id. 5. 81,
(@) on the neglect or refusal of the Curator to do any act in relation
to the administration of such estate ; or (b)
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(b) on his doing or threatening to do any act in breach of his duty
with reference to the said estates,

apply ex parte upon affidavit to the probate Judge in chambers—

(1) for an order calling upon the Curator to show cause upon a
day not less than two days from the service of such order
upon him before the Court why he should not do or abstain
from doing such act; and

(i) for an interim order in the nature of an injunction if war-
ranted by the facts of the case.

(2) Any such order may be granted subject to such condi-
tions as to giving security for costs as the Court may impose.

124. (1) Upon the hearing of any such complaint the Court may
receive proof of the matters in relation thereto orally or by affidavit,
and may make such order thereon as the circumstances of the case may
require, and as to payment of costs—

(a) by the complainant ; or
(b) by the Curator personally; or
(¢) from the estate administered by him,

as in its discretion seems just.

(2) Such orders shall have the same effect and be enforce-
able by the same process as if made by the Supreme Court in its
equitable jurisdiction in a sult between the parties to such complaing.

125. In all cases where an order to collect is made under this
division of this part of this Act the Court may, on the petition of the
Curator or any person interested in the estate, make such orders touching
the collection, sale, investment, and disposal of the estate as to the Court
seems meet.

126. (1) In every case in which the estate of any deceased person
is administered by the Curator under this division of this part of this
Act—

(@) all disputes and matters touching the collection, management, or
administration of the same; and
(b) all claims and demands thereon

shall, except as hereinafter provided, be decided by the Court on petition.

(2) In any case in which 1t appears to bz not desirable
that the matter in question should be so decided, the Court may direct
such procecdings to be instituted as appear proper for the due decision
thereof.

127. (1) The Curator shall, at such times as he thinks fit, cause
advertisements to be published in the Gazette and such public news-
papers as he deems expedient, calling upon the creditors of the person
whose estates he has been ordered to administer to come in and prove
their debts before him, on or before a time to be fixed in such notice.

(2)
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(2) The Curator may allow any claim which is made before
him upon the affidavit of the claimant alone or call for further evidence
upon such further evidence as he requires.

(3) The Curator shall, as soon after the expiration of the time
allowed for proof of debts as he conveniently can,—

(a) pay the debts proved if the whole thereof can be paid; and if
not—
(b) declare and pay a dividend thereon.

(4) If he collects any further assets after making such pay-
ment he shall pay any part of the proved debts remaining unpaid, and
any debts subsequently proved before him (or a dividend thereon, as the
case may be).

(5) Such creditors as subsequently prove shall first be paid
a dividend equal to the dividend paid to creditors having previously
proved their debts.

(6) After payment of all debts, fees, and expenses incident
to the collection, management, and administration of such estate, the
Curator shall pay over the residue to the personal representative, if any,
of the intestate or testator (as the case may be) so soon as such repre-
sentative is duly constituted.

129

128. 1f at the expiration of three months from the time fixed Payment torelatives

by the advertisement for creditors to come in and prove their debts—
(@) no debt has been proved; or
(b) no creditor having proved his debt remains unpaid ;
the Curator, with the appmval of the Court, may pay any sum not
exceeding one hundred pounds to any person (ldlmmﬂr to be a party in
distribution or to be a legatee under a will without administration having
been obtained or the will being proved, and upon such evidence of the
right or title of the party so claiming as the Court may, under the
circumstances, deem sufficient.

129. (1) The Curator shall—

&c., in petty cases.
51 Vie. No. 25, s. 86.

Accounts to be kept

(@) make or cause to be made an inventory or list of all the estates &e
of the persons which he has been ordered to administer and . s. 87.

retain the same in his office ; and

(b) keep an account of all his receipts, payments, and dealings in
every such estate; and

(c) retain all letters received, and copies of all letters written by
him, and all deeds, papers, and writings of and relating to such
estates ; and

(dy permit all persons to inspect and take copies of the same, and
of all proceedings relating thereto at all reasonable hours; or

(e) furnish office copies thereof on payment of the fees mentioned
in “he Second Schedule hereto annexed.

(2) The Curator shall, with due diligence—

Second Schedule.

Realisation of

(a) s¢ll or mortgage such lands as he may be authorised to deal estates.

with ; and (b)
I
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(b) convert into money all such other estate as does not consist of
money :

unless otherwise ordered by the Court; and

(¢) forthwith pay all moneys received by him as such Curator into
some bank to be approved of by the Court and the Colonial
Treasurer to the credit of an official account to be operated on

by him as such Curator.
Receipt of Curator 130. The receipt in writing of the Curator for any moneys payable
sufficient discharge: £ him under this division of this part of this Act shall be sufhcient
54 Vie. No. 25,5 8% (ischarge for the same to the persons paying the same who shall not

afterwards be liable for any misapplication thereof.

Quarterly returns to 131. The Curator shall—

Treasurer and .. . .
accounts. (@) transmit in the months of Janunary, April, July, and October in
1bid. s. 89, every year to the Colonial Treasurer a return of all moneys

received and paid by him, or any agent for him, during the
three months 1mmediately preceding in respect of the estates
intrusted to him to collect, distinguishing the particular estate
in which the same have been so reccived or paid ;

(D) furnish at the same time a separate and distinet return of all
balances or sums whatsoever then in his hands to the credit
of each of such estates; and

(¢) keep proper books of account in reference thereto, which shall
once 1n every three months, or oftener if necessary, be examined
and passed by the Colonial Treasurer, or some officer appointed
by him in that behalf.

The Curator to 132. The Curator shall, after the cxpiration of six months from
;’{;ﬁ:ﬁﬂ;ﬁj’gg;ft” the date of the order for collection of any estate, invest all moneys then
months. standing to the credit of each such estate as the Court may by any
1bid. s. 90. general or special rule or order direct, and subject to any such order

or rule in accordance with the rules of Court with reference to the
investment of suitors’ moneys under the charge or control of the Supreme
Court in its equitable jurisdiction.
Curator or his agents 133. (1) Ncither the Curator nor any of his agents shall be per-
1}gf;;‘g}’lt°{lé°;0§‘fcgill_ sonally liable to any person In respect of goods or chattels in the posses-
ance of their duties. sion of any testator or intestate at the time of his death which are sold
Ibid. s. 91. by the Curator or any such agent as the goods of such testator or intestate,
unless the Curator or agent knows or has actual notice before the sale
that such goods or chattels are not 1 fact the property of such testator
or intestate.

(2) Netther the Curator nor any of his agents shall be pes-
sonally liable to any person for any act done bona fide in the performance
of their duties respectively, unless 1t 1s shown that such act was done, not
only illegally but wilfully or with gross negligence.

134.
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134. In case of any sale by the Curator or his agents of goods Procceeds of property
or chattels belonging to any third person, the amount realised by the of thirf person to be
sale thereof shall be paid over by him to the owner upon proof of 5, vi. xo. 25,5 02
ownership, unless the same has been applied in the payment of the
debts of the deccased, or has been distributed according to any will of
the deceased, or in the ordinary course of administration, whilst the
Curator or any such agent was i ignorance and without actual notice
of the claim of such person to the goods or chattels so sold.

135. (1) If it appears on office found that any real estate vested Conveyince of |
3 i : . e . escheated lands anc
in the Curator has escheated to Her Majesty, the net proceeds of sale of vt ¢ proceeds

such estate shall be paid by the Curator to the Colonial Treasurer, and of sale.
be by him carried to the credit of the consolidated revenue. Ihid. 5. 93.

(2) The Curator’s conveyance of such real estate to the pur-
chaser thereof shall operate to pass the right, title, and interest of the
deceased Intestate to such purchaser as in any other case.

136. The Curator shall in the first week in January in each year Payment to Colonial
cause all sums of money which shall on the first day of that month have treasireraftersix
. . . A years.
been invested as aforesald and lying to the credit of any estate under 7. .. 4.
his control for the term of six years then next preceding to be paid to
the Colonial Treasurer for the public service subject to the provisions

hereinafter contained.

137. (1) The Court may at any time— Partics entitled may
/ A .. e . apply subsequently
(a) upon the petition of any person claiming to be entitled to any Tl 5. 03
moneys so paid over to the Colonial Treasurer; and
(b) upon being satisfied by affidavit, or other sufficient evidence,
that such person 1s so entitled,
make an order for the payment of such moneys or any portion thereof,
but—
(1) without interest thercon from the time of payment to the Colonial
Treasurer as aforesaid ; and
(1) after deducting any costs and expenses which may have been
imcurred by the Curator or otherwise in respect of such appli-
cation.

(2) The Colonial Treasurer on being served with such order
shall within a reasonable time pay the amount mentioned therein to
the person therein named, and the receipt of such person shall be a
sufficient voucher for such payment.

DivisioN 7.—Procedure.

138. Subject to the rules of Court, and except where otherwise Practice until
provided by this part of this Act, the practice of the Court shall be ;’zl‘lf:“lf‘;t";‘l_';:;‘}b
regulated, so far as the circumstances of the case will admit, by the existing.
practice of the Supreme Court in its equitable jurisdiction. Ibid. 5. 96.

139.
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139. (1) Subject to the rules of Court, the witnesses, and, where
necessary, the parties in all matters where their attendance can be had,
shall be examined orally in open Court, whether the trial or proceeding
be with or without a jury.

(2) By the permission of the Court in every case the parties
may verify their respective cases in whole or in part by affidavit.

(3) The deponent in every such aflidavit shall be subject to be
cross-examined by or on behalf of the opposite party orally in open court
as aforesaid, and upon such cross-examination may be re-examined orally

in open court as aforesaid by or on behalf of the party using such
affidavit.

140. The Court may direct any question of fact arising in any
suit or proceeding under this part of this Act to be tried by a special
Or common jury.

141. (1) When any question is so directed to be tried such ques-
tion shall be reduced into the form of an issue, and shall be tried before
the Probate Judge or a Judge and a jury of four or twelve men at such
time and place as the Court may direct.

(2) Thereupon the matter shall proceed as in the case of
issues directed to be tried by the Supreme Court in its equitable juris-
diction.

142. Any person considering himself aggrieved by any final or
interlocutory decree or order of the Probate Judge may appeal there-
from to the Full Court in the same way and with and subject to the
same powers, orders, rules, and regulations as are in force with reference
to appeals from the decisions of the Chief Judge or Judge in Equity.

143. (1) The Probate Judge may on the application of any party,
or at his own discretion, and on such terms (if any) as he thinks fit to
impose, direct a rehearing by the Full Court of any cause, petition,
motion, or matter before him.

(2) In such case it shall not be necessary to give any notice
of appeal, but nothing herein shall prejudice the right of any party to
appeal when such Judge does not give any such direction.

144. (1) Any person may lodge with the Registrar a caveat against
any application for probate or administration, or for the sealing of any
probate or letters of administration under division five of this part of
this Act, at any time previous to such probate or administration being
granted, or to the sealing of any such probate or letters or adminis-
iration.

(2) Every such caveat shall set forth the name of the person
lodging the same, and an address within the city of Sydney at which

notices may be served on him. 145,
*
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145. (1) In every case in which a caveat is lodged the Court Wherea caveat
may upon motion on behalf of the person applying for probate or admin- g’rll‘;ftloﬁfe“r‘f“‘g‘y
istration, or for the sealing of any probate or letters of administration, 5¢ vie. No. 25,
supported by affidavits upon which if there had been no caveat the s 66, 104.
application would have been granted, make an order nisi for the grant
of probate or administration, or for the sealing of probate or letters

of administration as the case may be.

(2) Every such order shall name a time for showing ciuse
against the same, and the Court may enlarge such order from timz to
time.
148. Every such order nisi and every order enlarging the same Serviee of order nisi
may be served on the caveator by delivering a copy of the same at the mid s 105.
address mentioned in his caveat.

147. 1i, upon the day named in the order nisi, or upon the day Proceeding where
to which such order has been enlarged, the caveator does not appear, ‘;;‘;ﬁ‘f,or does not
such order nisi may be made absolute upon an affidavit of service, but 4. s. 106.
if the caveator appear, the matter shall proceed as a contested matter,
and be heard before the Probate Judge alone upon affidavit, or oral

evidence, or by a jury, or as the Court may direct.

148. (1) A caveat may be withdrawn at any time with the leave Caveats may be
of the Probate Judge, subject to such order as to costs or otherwis> as :thlff_lﬁr“;“'”
he may divect. 56 Vie, No. 39, 8. 17.
(2) The person applying for probate or administration, or 5t Vic No. 25, s. 66.
for the sealing of any probate or letters of administration, may, if he 36 Vie. No. 30,s. 17.
think fit, summon the caveator to attend before the Probatz Judyz to
show cause why the caveat should not be removed, and such Judge
may, on proof that the caveator has been summoned, make such order
in the premises or otherwise as may seem fit.

149. The Court shall have the like powers, jurisdiction, and Powers of the Court
authority to enior anders.
(a) for requiring and enforcing the production of documents and s 107,

the attendance of persons as witnesses and otherwise ;

(b) for punishing persons failing, neglecting, or refusing to produce
such documents, or to appear or to be sworn or malke affirmation
or declaration, or to give evidence, or guilty of contempt ;

(¢) for the trial or determination of questions of fact ;

(d) for enforcing all orders, decrees, and judgments made or given
by the Court under this part of this Act ;

(e) for the taxation of costs,

and otherwise in relation to the magters to be inquired into and done
under this part of this Act, or by or under the orders of the Court under
this part of this Act as are by law vested in the Supreme Court in its
equitable jurisdiction for such purposes in relation to any suiv or matter
depending therein.

150.
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150. (1) The Court may, on motion, or petition, or otherwise, in a
summary way, whether any suit or other proceeding are or are not
pending in the Court with respect to any probate or administration,
order any person to produce and bring into the registry any paper or
writing, being or purporting to be testamentary, or otherwise material
to the matter before the Court, which may be shown to be in the posses-
sion or under the control of such person.

(2) If it is not shown that any such paper or writing is in
the possession or under the control of such person, but it appears that
there are reasonable grounds for believing that he has the knowledge
of any such paper or writing, the Court may direct such person to attend
for the purpose of being examined in open court or upon interrogatories
respecting the same.

(8) Such person shall be bound to answer such questions
or mterrogatories, and (if so ordered) to produce and bring in such paper
or writing, and shall be subject to the like process of contempt in case of
default in not attending or in not answering such questions or interroga-
tories, or not bringing in such paper or writing as he would have been
subject to in case he had been a party to a suit in the Court and had
made such default.

(4) The costs of any such motion, petition, or other pro-
ceeding shall be in the discretion of the Court.

DivisioN 8.—General matters.

151. The Registrar, commissioners of the Supreme Court, and
justices of the peace shall have power to administer oaths under this
part of this Act.

152, (1) The Registrar shall cause entries to be made in a book
to be kept for that purpose of—

(@) all grants of probate and administration ;

(b) the filing, passing, and allowance of the accounts of all executors
and administrators ; and of

(¢) any special order extending the time for passing such accounts.

(2) Such book shall set forth—

(a) the dates of such grants ;

(b) the names of the testators or intestates ;

(¢) the place and time of death ;

(d) the names and description of the executors or administrators ;

(e) the sworn value of the estates ;

(f) the dates of the filing, passing, allowance of, and special orders
with reference to, the said accounts.

153. In all matters under this part of this Act the question of
costs and how they shall be paid shall be in the discretion of the Court
subject to appeal as aforesald.

154.
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154. (1) The Judges, or any threc of them, may make general Rules.
rules— 54 Vic. No. 25,
. . 5. 112,
(a) for regulating the times and form and mode of procedure, and i
generally the practice of the Court in respect of the several
matters to which this Act relates ; and

(0) for fixing the amount of all fees and allowances to officers of
the Court and solicitors in reference to such matters,
and otherwise for the effectual execution of this Act, and of the intention
and object thereof.

(2) All such rules and orders shall be published in the Gazette,
and shall be laid before both Houses of Parliament within thirty days
of their being so published, or if Parliament be not then sitting, within
the like time after Parliament thereafter assembles for the despatch of
business.

155. Any decree of the Supreme Court in its equitable jurisdiction Decree in equity
in an administration suit shall bind the parties, and be of the same force S;;Z.ﬂll b“;(_l parties.
and effect to all intents and purposes as if an order to the same effect
had been made in the probate jurisdiction.

SCHEDULES.

FIRST SCHEDULE. S. 2

Number of Act. Title or short title. \ Extent of repeal.

\
5 Wm. IV No. 8.‘ An Act for adopting and applying certain Acts  So far as it adopts the
of Parliament, &e., &c., in the Administra-  Act of Parliament, 11
I tlon of Justice in New South Wales in like  Geo. IV and 1 Wm.
' manner, &e., &ec. } 1V, c. 40.
3 Vie. No. 5 ..l An Act for adopting a certain Act of Parlia-j The whole.
ment, intituled An Act for the amendment
of the Laws with respect to Wills in the
Admanistration of Justice in New South Wales
wn like manner as other laws of England are
applied therein.
17 Vie. No. 5 ..| An Act to amend the Law with respect to the The whole.
Execution of Wills.

26 Vic. No. 12. .| Trust Property Act of 1862 .. . ..| Sections 27, 28, 29, 65.

54 Vie. No. 25. .| Probate Act of 1890 .. . . ..| The whole, except sec-
tions 21 and 98.

56 Vic. No. 30..| Probate Act of 1890 Amendment Act ..| The whole.

SECOND
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Ss. 115, 129,

Act No. 14, 1898,

Pastures and Stock Protection.

SECOND SCHEDULE.

For every order to administer where effects shall appear to be above £50
Where effects shall appear to be £50 or under—
For every order to pay money if £10 and under £20
1f £20 and under £50
If £50 and under £100 ..
And on every £100 above the hrst
For every common order
For every special order
For every office copv, 6d. per ioho
On every audit of accounts, including the direction to invest assets, if the
amount which shall ha\e been in the Curator’s hands be under £"0
If £20 and under £50. .
If £50 and under £100 .
For every £100 above the first
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